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(COMJIION  LAWv) 

Jackson,  ex  dem*   The  People  of  the  State  of 
Nf^r-YoRK,  Y.  Clarke. 


EL  C,  bora  in  tb«  otftlooy  of  New- York,  went  to  England  in  1738,  whers 
Im  resided  until  hia  dtq«ate ;  and  bain^  aaizad  of  landa  in  Nevr- 
.Tork,  be*  on  the  30th  of  Novombor,  1776,  in  England,  devised  the 
MOM  to  the  defendant,  and  E.  C.,as  tenania  in  common,  and  died  ao 
oeisedon  the  lOtb  December,  1776.  The  defenJani  and  E.  C.  hav- 
ing entered,  and  becoming  poaseaaed,  E.  C.  on  the  3d  December,  1791 
beiyahied  and  aold  to  the  defendant  9II  hia  interest.  The  defendant  and 
E.  C  wore  both  bora  in  England  long  before  (lie  revolution.  On  \\\p 
tnrottiy-aoeond  of  March,  1791,  the  legislature  of  New -York  passed  an 
•et  to  enable  the  defendant  to  purchase  lands,  and  to  hold  all  othei 
Innda  which  he  might  then  lie  entitled  to  within  ihe  state,  by  nur- 
chaoe  or  descent,  in  fee  simple,  and  to  aell  and  dispose  of  tlio  samo 
in  the  9*90  manner  as  any  natural  born  citizen  raighi  do.  Tito 
tfoaty  between  the  United  States  and  Great  Britain  of  1794,  contains 
the  foUowtog  proviaion  :  "Article  9th.  It  is  agreed  that  British  sub- 
jbcta  who  now  hold  laoda  in  the  territories  of  the  United  States,  and 
Ameiieaa  oitijiens  who  now  bold  lands  in  the  dominions  of  his  majesty, 
T-ot.  III.  2 


CASES  IN  THE  SUPREME  COUBT 

shall  oont'iDttp  to  hold  them  according  to  tlie  naiare  and  tooure  of  their 
respective eatatee and  titles  therein;  and  may  grant,  tell,  or  devise 
llie  same  Jo  f^hom  they  please,  in  like  mahnor  as  if  they  were  na- 
tiv«is»  and  that  neither  they,  nor  their  heirs,  or  ansigns  shnit,  so  far  as 
ftspfats  the  said  lands  and  the  legal  remedies  incident  thereto,  be  cnn- 
siilere^  as  aliens/'  The  defendiint  at  the  time  of  the  action  hronght, 
slilteantiniMdtobe.aBritish  subject.  Held,  that  he  was  entitled  to 
bM4  1km  lands  so  devised  to  him  by  G.  C,  and  transferred  to  him 
by  E.  C  ' 

Ereor  to  the  circuit  CQurt  for  the  district  of  New« 
York. 

This  was  an  action  of  ejectment  commenced  in  the 
supreme  court  of  the  6lat(B  of  Ne^-York,  and  iremor- 
ed  thence  into  the  circuit  court  of  the  United  States, 
for  the  New- York  district,  where,  in  September,  1816, 
a  trial  was  had,  and  a  special  verdict  found,  in  the 
words  following,  to  wit : 

At  which  day  in  this  same  court,  at  the  city  of 
New- York,  in  the  New-York  distcj^t,  came  the  par- 
ties aforesaid,  by  their  attorneys  aforesaid,  and  the  ju- 
rors aforesaid  being  called  also  come.,  who  to  say  the 
truth  of  the  above  contents,  being  elected,  tried  and 
sworn,  say,  u^on  their  oath,  that  long  before  the  above 
mentioned  time,  when  the  trespass  and  ejectment  above 
mentioned,  are  supposed  to  have  been  committed, 
namely,  on  the  tenth  day  of^  April,/ 1706,  Anne, 
Queen  of  England,  by  letters  patent  under  the  great 
seal  of  the  then  colouy  of  New-York,  did  grant  unto 
Sampson  Broughton,  and  divers  other  persons  in  the 
said  letters  patent  named,  and  their  heirs,  a  certain 
tract  of  land,  situate  in  the  then  colony,  now  state  of 
New- York,  to  have  and  to  hold  the  same  to  them, 
their  heirs  and  assigns,  forever,  as  tenants  in  common, 
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ftnd  not    as  joint  tenants.     And   that  the  lands  and 
tenements,  with  their  appurtenances  specified   in  the 
foregoing  declaration  of  the  said  James  Jackson,  were 
part  and  parcel  of  the  said   tract  of  land   grafted,  as 
aforesaid,  by  the  said  letters  patent.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,   that 
the  said  Sampson  Broughton,  and  the  said  other   per- 
sons to  whom  the  said  tract  of  land  was  granted  as 
aforesaid  by  the  said  letters  patent,  being  so  seized  in 
fee  simple,  and  possessed  of  the  said  tract  of  land  by 
Tirtue  of  the  said  letters  patent,  did  afterwards,  to  wit : 
on  the  twelfth  day  of  April,  in  the  year  last   aforespid, 
by  good  and  sufficient    cpnveyance  and  assurance  in 
the  law,  for  a  valuable   consideration,  grant,  bargain, 
sell,  and  convey  unto  George  Clarke,   now  deceased, 
(who  was  formerly   lieutenant  governor  of  the  said 
colony,  and  who  was  then   a  subject  of  England,  and 
who  remained  so  until  the  time  of  his  death,)   and   to 
his  heirs,  one  equ%J  undivided  ninth   part  of  the   said 
tract  ctf  land   granted  as  aforesaid,  in  and  by  the   said 
letters  patent,  to  have  and  to   hold  to   him,  his   heirs 
and  assigns,  forever.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  say,   that  partition  of  the 
said  tract  of  land  mentioned  in   the  Siaid   letters  patent 
was    afterwards,  to   wit,  in   the   year  last  aforesaid, 
made  in  due  form  of  law,  between  the  last   aforesaid 
George  Clarke,  and  the  other  proprietors  of  the  said 
tract  of  land  mentioned   and  granted  in  and  by  the 
amid  letteis  patent.     And  that  by  virtue   of  the  said 
jjartition,  the  last  aforesaid  George  Clarke  became, 
and  was  sole  seized  in  fee  simple,  and  possessed  of  the 
lands  and  tenements,  with  the  appurtenances  specified 
in  the  said  declaration  of  the  said    James  Jackson, 
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ttnd  continuelrlto  be  86  seized  end   pos^etfsed  thereof} 
'  until  the  time. of  his  death.    And   that  the  last  afore- 
said George  Clarke  died  so  seized  and  possessed,   in 
the  year  1759^     And  the  j^irors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  George  Clarke,  who 
WJ^3  late  secretary  of  the  colony   of  New-York,  was 
the  eldest  son,  and  heir  at  laiw  of  the  before  mention- 
ed  George  Clarke,  formerly  lieutenant  gOTernor*   as 
aforesaid.     And  that,   upon  me  d^ath    of    the    said 
George    Clarke,    formerly     lieutenant    govertior    tn 
aforesaid,    the   said   George    Clark^v-   U^    secretary 
as  aforesaid,  as  spn  and  heir,  as  aloresaidv  entered  up- 
on, and  was  seized  in   fee   simple,  and  possessed   the 
lands  and  tenements,  with  the  appurtenances  specifi- 
ed in  the  said  declaration  of  the  said  James  Jackson. 
:And  being  so  seized  and  possessed,   did  afterwards,  to 
wit,  on  the  thitieth  day   of  November,  1776,  at  Hyde, 
in  the  county  pajatine  of  Chester,  in   the  kingdom   of 
Great   Britain,  make  and  publish,   iji   due  form  of  law 
to  pass  real  estate,  his  last  will  and    testament,  and  did 
thereby    devise    unto  his   graad    nephews,    the    said 
George  Clarke,  the  defendant  in  the  said  declaration 
named,   and  Edward   Clarke,   and  to  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as  joint   ten- 
ants, the  lands  and  tenements  in  the  said  declaration 
specified,   with  the    appurtenances.     And  the    jurors 
aforesaid,  upon  their  oath  aforesaid,    further  say,  that 
the  said  George  Clarke,  late  secretary   as   aforesaid, 
afterwai^ds,  to  wit,  on  the  tenth  day  of  December,  1776, 
at  Hyde  aforesaid,  in  the  said  county  palatine  of  Ches- 
ter, in  the  saTid  kingdom  of  Great  Britain,  died   so  seiz- 
ed and  possessed  as  aforesaid,  and  without  having  alter- 
ed or  revoked  his  said  last   will  and   testament.     And 
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the  jurors  aforesaid,  upon  their  oath  aforesaid,   further 
say,  that  upon  the  denth  of  the   said   George   Clarke, 
late  secretary  as  aforesaid,  the   said  George  Ciarke, 
the  said  defendant,  and  the  said  Edward  Clarke,  claim- 
ing under  ibe   said  last  will  and  testament,  entered 
upon,   and  became  possessed   of,  the  said   lands  and 
tenements,  -with  the  appurtenances,  in  the  said  declara- 
tion specified.     And  the  said  George  Clarke,  the  said 
defendant,  and  the  said  Edward  Clarke,.being  actually- 
posMssed  of  the. said  lands  and  tenements, "with  the  ap- 
purtenances, in  the  said  declaration  specified,   as   un- 
der the  said  last  will  and   testament,  the   said  Edward 
Clarke  did  afterwards,  to  wit,  on   the  twenty-third  day 
of  December,  1791^Jby  a  deed  of  bargain  and  sale,  du- 
ly executed,  grant,  bargain   and   sell,  for  a   valuable 
consideration,  t6  the  said   George  Clarke,  the  said  de- 
fendant, and  his  heiis^  one   equal  moiety  of  the   said 
lands  and  tenements^  with  the  appurtenances,  in   the 
said  declaration  specified,  and  all  the  estate  and   inter- 
est of  the  said  Edward  Clarke,  in  and  to  the  said  lands 
jind  tenements  last  aforesaid,  with  the   appurtenances, 
to  have  and  to  hold  the  same  to  the  said  George  Clarke, 
the  said  defendant,  his  heirs,  and   assigns  ;  by   reason 
whereof,  the  said  George  Clarke,  Che  said  defendant, 
entered   upon,  and  became,   ^nd   was  actually  possess- 
ed  of,  the  said  lands  and  tenements,  ^ith  the  appur. 
tenances,  in  the  said  declaration  specified,  claiming  to 
be  seized  thereof  in  fee  simple,  and  so  continued  until 
the  entry  of  the  people  of  the  state  of  New-York,  here- 
after mentioned.     And  the  jurors   aforesaid  upon  their 
oath  aforesaid,  further  say,  that  the  said  George  Clarke, 
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1818.  late  secretary  as  aforesaid,  was  born  in  the  city  of 
New- York,  in  the  late  colony,  now  stale  of.  New- York, 
and  that  in  the  year  1738  he  went  to  that  part  of 
Great  Britain  called  England,  and  thenceforth  con- 
tinued to  liye.  and  reside  there  on  Bis  family  estate 
until  and  at  the  time  when  he  made  and  published 
his  said  last  will  and  testament,  and  ever  after,  and* 
until  and  at  the  time  of  his  death.  And  the  jurors 
aforesi^id,  upon  their  oath  aforesaid,  further  say,  that 
on  ttie  fourth  day  of  July,  in  the  year  1776,  the  late 
colony,  of  New- York,  together  with  the  other  colohies 
of  Great  Britain  in  North  America,  now  called  the 
United  States  of  America,  declared  themselves  free 
and  independent  states,  and  that  hgm  that  day  to  the 
first  day  of  September,  in  the  year  1783,  the  said  Uni- 
ted States,  and  the  citizens  thereof,  were  at  open  and 
public  war  with  the  king  of  Great  Britain  and  his  sub- 
jects. jLni  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  the  said  George  Clarke,  the  said 
defendant,  was  born  in  England,  on  the  twenty-eighth 
day  of  Apiil,  in  the  year  1768.  And  that  the  said  Ed- 
"^aid  Clarke  was  born  in  England,  on  the  twenty-eighth 
day  of  November,  in  the  year  of  our  Lord  1770.  And 
that  the  said  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  were  both  Brilisli  sub-, 
jects. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  fur- 
ther say  that  the  said  George  Clark^^late  secretary  as 
aforesaid,  died  without  issue,  and  that  at  the  time  of 
his  death  one  George  Hyde  Clarke  was  his  nephew ; 
and  that  the  said  George  Hyde  Clarke,  if  he  is  capable 
of  inheriting  the  real  estate  of  the   said  George  Clarke, 
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Tate  secretary  as  aforesaid,  within  the  state  of  New- 
York,  is  the  heir  at  law  of  the  said  George  Clarke, 
late  secretary  as  aforesaid  ;  and  that  the  said  George 
Hyde  Clarke  was  born  in  Great  Britain,  before  the 
fourth  day  of  July,  inthe  year  1776.  and  hath  ever  since 
resided,  and  still  doth  reside  in  Great  Britain,  and  is 
still  living ;  and  that  no  other  person  than  the  said 
George  Hyde  Clarke  is,  or  can  be,  the  heir  at  law  of 
the  said  George  Clarke,  late  secretary  as  aforesaid  ;  and 
that  the  said  George  Hyd^  ^larke,  is  cap{ible  of  in- 
heriting the  real  estate  of  the  saicl  George  Clarke,  late 
secretary  as  aforesaid,  within  the  state  of  New-York, 
unless  he  is  incapable  of  inheriting  such  real  estate,  by 
reason  of  his  having  been  born,«nd  having  resided  in. 
Great  Britain  as  afosesaid.  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  further  say,  that  on  the  eighth 
day  of  February,  in  thte  year  1791,  the  said  George 
Clarke,  the  said  defendant,  caused  to  be  presented  to 
the  legislature  of  the  state  of  New- York,  a  petition,  in 
the  words  following,  to  wit : 


1818. 


To  the  honourable  the  senate  and  assembly  of  the 
state  of  New-York,  in  legislature  convened  :  The  peti* 
tion  of  George  Clarke  humbly  showeth,  that  your  peti- 
tioner was  born  in  England,  and  if  great  grandson  of 
George  Clarke,  formerly  lieutenant  governor  of  New-p 
York ;  that  he  resided  in  the  city  of  New-Yort  for 
about  a  year  preceding  the  month  of  October  last,  with 
intention,  at  the  tnd  of  two  years,  to  have  been  natur- 
alized under  the  statute  of  the  United  States ;  that  he 
was  unexpectedly  called  abroad  on  important  business, 
but  expects  to  return  in  the  course  of  the  ensuing  sum* 
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1818.      iner ;  and  as  his  naturalization  must  now  be  unftToida* 
JaekflOD    ^'y  suspended,  to  the  great   embarrassment  o{  his   af- 
T,         fairs,  your  petitioner  humbly  prays  that  bis   name   may 
Clarke.,    be  inserted  in  the  bill  now  before  the   honourable  the 
legislature,  to  grant  a  similar  privilege  of  holding  lands 
within  this  state,  notwithstanding  the  want  of  naturali- 
zation, and  your  petitioner  shall  pray,  tc. 

GEORGE  CLARKE, 
By  GoLDSB.  BAvfYAR,  and  Jas.  Duakb, 
his  Attorneys. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  on  the  twenty-second  day  of  March, 
in  the  year  1791,  an  act  was  passed  by  the  legislature. of 
the  state  of  New-York,  in  the  woqJs  following,  to  wit : 
^^An  act  to  enable  Francois  Christophe  Mantel,  and  the 
several  other  peisons  therein  named,  to  purchase  and 
hold  real  estates  within  this  state.  Be  it  enacted  by  the 
people  of  the  state  of  New- York,  represented  in  sen* 
ate  and  assembly,  and  it  is  hereby  enacted  by  the  aii« 
thority  of  the  same,  that  it  sh9\Y  and  may  be  lawful  for 
Franc9is  Christophe  Mantel,  Samuel  Clows,  junior, 
•ttnuel  Richardet,  William  Robert  0*Hara,  Erick 
Glad,  George  .  TurnbuJl,  Thomas  Mounsey, .  and  Jan 
Barnhard,  respectively,  to  {Surchase  lands,  tenements 
and  liereditaments  within  this  state,  and  to  have  and  to 
hold  the  same  to  them*  respectively,  and  their  respect- 
ive heirs  and  assigns,  forever,  as  fully  to  all  intents  and 
purposes  as  any  natural  born  citizen  may  or  can  do, 
any  law,  usage,  oc  custom,  to  the  contrary  notwith-^ 
standing.  And  b^  it  further  enacted  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  for  George 
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Clarke,  who  is  great  grandson  of  Qeorge  Clarke,  form- 
erly lieutenant  governor  of  New-York,  to  purchase  any 
lands,  tenements  or  hereditaments  within  this  state,  and 
to  have  and  to  hold  the  same,  and  all  other  lands,  ten- 
ements and  hejeditaments  which  he  may  now  be  enti- 
tled to  within  this  state,  by  purchase  or  descent,  to 
him  the  said  George  Clarke  first  above  named,  his 
heirs  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever,  and  to  .  jiell  and  dispose  of  the  same, 
or  any  part  thereof,  as  IWljps  to  all  intents  and  purpos- 
es, as  any  natural  born  citizen  may  or  can  do,  any 
law,  usage  or  custom  to  the  contrary  notwithstand- 
ing.'* And  the  jurors  aforesaid,  on  their  oath  afore- 
said, farther  say,  :tjiat  the  said  George  Clarke,  the 
said  defendant,  and  the  said  George  Clarke,  great- 
-grandson of  George  Clarke,  former  lieutenant  gov- 
ernor of  New-York,  mentioB€d  in  the  said  act,  is 
one  and  the  same* person.  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  further  say,  that  on  the  first 
day  of  May,  in  the  year  1810,  the  said  George  Clarke, 
the  said  defendant,  was  in  actual  possession  and  occu 
pation  of  the  said  lands  ^and  tenements,  in  the  said  4li^ 
jaration  specified,  with  the  appurtenances,  "and  that  on 
the  day  and  year,  last  aforesaid,  the  .said  people  of  the 
State  of  New-York,  lessors  of  the  said  James  Jackson 
entered  into  the  said  tenements,  with  the  appurtenan-  . 
ces,  and  from  thence  put  out  and  removed  the  last 
aforesaid  Geo^e^  Clarke,  and'  were  seized  thereof  as 
the  law  requires  ;  and  .being  so  seized  thereof,  the  said 
people,  on  the  day  and  year  last  .aforesaid,  demised  to 
the  said  James  Jackson,  the  tenements  aforesaid,  wit  h 
Vol.  III.  3 
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the  appurtenances,  to  bare  ond  to  hold  to  the  said 
Jaibes  Jackson,  and  his  assigns,  from  the  said  first  day  of 
May  then  last  past,  until  the  full  end  and  term  of  twen- 
ty-one years  from  thence  next.ensuing,  and  fully  to  be 
complete  and  ended,  in  the  manner  in  which  the  said 
demise  id  set  forth  in  the  said  declaration  of  the  said 
James  Jackson.  By  yirtue.  of  whic^  said  demise,  the 
said  James  Jackson  entered  into  the  said  lands  and  ten- 
ements, witd  the  appurtenances,  and  was  thereof  pos* 
sessed ;  and  he  being  so  ]Misessed  thereof,  the  said 
Qeorge  Clarke,  the  said  defendant,  afterwards,  to  wit, 
on  the  tenth  day  of  May,  in  the  year  last  aforesaid, 
with  force  and  arms,  &c.  entered  into  the  said  tene- 
ments. With  the  appurtenances,  which  had  been  demis- 
ed to  the  said  James  Jackson  as  aforesaid,  and 
ejected,  expelled  and  amored  the  said  James  Jack- 
son from  his  said  possession,  as  the  said  James  Jackson 
hath  above  complained  against  the  last  aforesaiu  George 
Clarke. 

And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  at  the  time  of  the  commence- 
n^nt  of  this  action,  the  tenements  aforesaid,  in  the 
said  declaration  specified,  were,  and  ever  since  have 
been,  and  yet  are,  of  a  value  exceeding  the  sum  of  five 
hundred  dollars,  exclusive  of  all  costs  and  expenses. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,, 
further  aayvthat  the  said  James  Jackson,  at  the  time 
of  the  commencement  of  this  action,  y»s  and  yet  is 
a  citizen  of  the  state  of  New- York,  in  the  United 
States  of  America.  And  that  at  the  time  of  the  com- 
mencemrat  of  this  action,  the  said  George  Clarke,  the 
said  defendlBtnt;  in  the  said  declaration  named»  'Was  «nd 
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yet  is  a  subject  of  the  king  of  the  united  kingdom  of 
Great  Britain  and  Ireland.  But  ^^hether  upon  the 
vrhole  matter  aforesaid,  by  the  jurors  aforesaid,  in 
manner  aforesaid  found,  the  said  George  Clarke,  the 
.said  defendant,  is  guilty  of  the  trespass  and  eject- 
ment aboTe  mentioned,  the  said  jurors,  are  entirely  ig- 
norant, and  pray  the  advicfe  of  the  court  thereon. 
And  if  it  shall  appear  to  this  court,  that  the  las'i  afore* 
said  George  Clarke,  in  construction  of  law,  is  guilty 
of  the  trespass  and  ejectment  above  mentioned,  then 
the  said  jurojs  say  upon  their  oath,  that  the  last  afore- 
said George  Clarke  is  guilty  of  the  trespass  and  ejects 
ment  in  the  said  declaration  of  the  said  James  Jackson 
mentioned,  in  manner  and  form,  as  the  said  James 
Jackson  hath  above  in  his  said  declaration  com- 
plained. And  they  assess  the  damages  which  the  said 
James  Jackson  hath  sustained,  by  reason  of  the  said 
trespass  and  ejettment,  besides  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  at  six 
cents,  and  for  his  said  costs  and  charges  at  six  cents. 
And  if  it  shall  appear  to  the  court,  that  the  last  afore- 
said George  Clarke  is  not  guilty  of  the  said  trespass 
and  ejectment,  then  the  said  jurors  say  upon- their  oath) 
that  the  last  aforesaid  George  Clarke  is  not  guilty 
thereof,  in  manner  and  form  as  he  hath  above  in  his 
plea  alleged. 


1818. 


On  .the  foregojng  special  verdict,  judgment  was 
rendered  for  tn^  defendajit,  George  Clarke,  by  the 
eircuit  court,  to  reverse  which,  this  writ  of  error  was 
broogh 


Mr.   Champlif^  for  tlhe  plaintiff  in  error,  made  the  Feb.  6. 
following  points,  and  cited  the  authorities  in  the  mar- 
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gin.  1.  That  Secretary  George  Clarke,  at  the  time  of 
liis  death,  was  an  alien  enemy,  and  there  being  at  that 
time  no  statute  of  wills  in  force  in  the  state  of  New- 
York,  the  people  of  the  state,  at  his  death,  became 
seized  of  the  premises.*  2.  That  Secretary  George 
Clarke,  beipgan  alien  eneiuy,  hadno  power  to  make  a 
valid  will,  or  alien  his  estate  in  any  i^anner  whatever.* 
3.  His  will  being  void,  and  George  Hyde  Clarke  being 
an  alien  enemy,  took  nothing  by  descent.  4.  That,  af- 
ter the  death  of  Secretary  George  Clarke,  there  was  no 
person  competent  to  take  the  premises  by  inheritance 
or  devise,  whereby  the  people  of  the  state  of  New  York 
at  his  death,  became  ipso  facto  possessed  thereof,  without 
office  found. 


Mr.    D,  jB.    OgdeUj   contra,    was    stopped    by   the 
court. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  that  every  question  arising  in  the  cause  had 
been  settled  by  former  xlecisions. 

Judgment  affirmed,  with  costs.' 


a  Dawson  v.  Godfrey,  4 
Cranch,  321.  Gardner  v. 
Wade,  2   Mast.    Rep.    244. 

h  5  Bac.    Mr.  Jit,    Will 
Cm.  372. 

c  In  th&  case  of  M*llvaine  v. 
Coxe's  lessee,  3  CrancA,  209, 
the  court  determined  that  a  per- 
sonborn  in  the  colony  ofNew- 
Jersey,  before  the  declaration 
of  independence,  and  residing 


Campbell  v.  Hall,  Cowp,  208. 
Vaittl,  L.SyCh,  5.8.7. 

B.  499.  7  Co.  Rep.  Id.   1  J». 

there  until,  1777,  but  who  then 
joined  the  British  army,  and 
ever  since  adhered  to  the  Bri- 
tish government,  has  a  ri  ght 
t6  take  lands  by  descent  in  the 
state  of  New-Jersey.     Bu|  io 
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Dawson's  lessee  v.  Gocu*ey,  4 
Oratwhf  321,  it  was  held  that  a 
persoD  born  in  England  before 
the   declaration    of  indepen- 
dence, and  who  always  resided 
there>  and  never  was  in  the 
United  Stuies,  could  not  take 
lands  in  Maryland  by  descent. 
And  in  the  cose  of  Smith  v. 
the    State    of    Maryland,    4 
CromrA,286,it  was  determined 
that  by  the  acts  of  Maryland, 
1780, ch,  45  and  49,  the  equita- 
ble interests  of  British  subjects 
in  lands  were  conbscatcd,  and 
Teated  in  the  state,  without  of- 
fice found,  prior  to  the  treaty  of 
peace  of  1783,  so  that  the  Brit- 
ish eesitd  que  irusl  was  not  pro- 
tected by  tlie  stipulation  in  tliat 
treaty,  against  future  con/iscfa- 
tions,  nor  by  the  stipulation  in 
the  9th  article  of  the  treaty  of 
1 794,  securing  to  British  sub- 
jects, who  then  held  lands  in 
this  country,  the  right  to  con- 
tinue to  hold  them. 

In  the  supreme'  court  of  N. 
York  it  has  been  heid,  that 
where  a  married  wpman  was  a 
aubject  of  Great  Britain  before 
the  revolution,  and  always  con- 
tinued such,  but  her  husband 
resided  in  this  country  both  be- 
fore and  after  that  period  she 
waa  entitled  to  dower  out  of 


those  laoda  of  whicli  he  was 
seised  before  the  revolution, 
but  not  of  those  of  which  he 
was  subsequently  seised.  Kelly 
V.  Harrison,  2  Johns.  Cas.  29. 
The  same  court  has  also  6^ 
termined,  that  where  a  British 
subject  died  seized  of  lands  in 
the    state    in    1752,    leaving 
daughters  in  England  who  mar- 
ried British  subjects,  and  nei 
ther  they  nor  their  wives  were 
citizens  of  the  Unitted  States? 
even  if  the  marriages  were  sub- 
sequent to  the  revolution,  such 
marriages  would  not  impair  the 
rights  of  the  wives,  nor  prevent 
the  full  enjoyment  of  the  prop- 
erty according  to  the  laws  of 
the  marriage  state,  especially 
after  the  6th  provision  in  the 
9th  article  of  the  treaty  of  1 794 
The  court  seemed  also  to  think 
that  where  the  title  to  land  in 
the  state  was   acquired   by  a 
British  subject  prior  to  the  rev- 
olution, the  right  of  such  Bri- 
tish subject    to  transmit  the 
same  by  descent,  to  an  heir  in 
esse  at  the  time  of  the  revolu- 
tion, continued  unaltered  and 
unimpaired;  the  case  of  a  revo- 
lution or  division  of  an  empire 
being  an  exception  to  the  gen- 
eral rule  of  law,  that  an  (^lien 
cannot  take  bv  descent.    Jack- 
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TbeFViend- 
Bchaft 


sonT.  Luiin.  S  Johns,  Com,  )09. 
See  also  Jackson  v.  Wright,  4 
Johns.  R.  76.  The  treaty  of 
,  1704,  relates  ooly  to  lands  then 
held  by  British  subjects,  and  not 
»tO  any  after  acquired  lands. 
Jackson  v.  Decker,  1 1  Johm. 
Jl.  418.422. 

Id  the  case  of  Fairfax's  de- 
yiaem  v.  Hunter's,  lessee,  7 
Craneht  603,  and  ante,  vol.  I. 
p.  S04.  it  was  adjudged,  1st. 
That  an  alien  enemy  may  take 
by  purchase  though  not  by  de- 
scent; and  that,'  whether  the 
purchase  be  by  grant  or  i>y  de- 
vise. 2d.  That  the  title  thus  ac- 


quired by  an  alien  enemy  is  no 
devested  until  office  found' 
3d.  That  whether  the  treaty 
of  peace  of  1783,  declaring 
that  no  future  confiscations 
should  be  made,  protects  from 
forfeiture,  under  the  municipal 
laws  respecting  alienage,  lands 
held  by  Briiish  subjects  at  the 
time  of  its  ratiHcatipn,  or  not, 
yet  that  the  9th  article  pf  the 
treaty  of  1794  completely  pro- 
tected the  title  of  a  British  de- 
visee, whose  estate  had  pot 
been  previously  devested  by  an 
inquest 'of  4>ilicc,  or  some  eqiv* 
alent  prbcecdmg 


(PRIZE.j 

The  Friendschaft — PFtnn,  et  al.  Claimants. 

Informal  and  imperfect  proceedings  in  tbo  district  court  corrected  and 
explained  in  the  circuit  court. 

A  bill  of  lading,  consigiung  the  goods  to  a  neutral,  but  unaccompanied 
by  an  invoice  or  letter  of  sidvice,  is  not  sufficient  eTidonce  to  entitle 
tha  claimant  to  restitution;  but  is  sufficient  to  lay  a  foundation  for  the 
intrbdaction  of  farther  proof. 

The  fact  of  invoices  and  letters  of  ad? ice  not  being  found  on  board, 
may  induce  a  nupieion  that  papers  hsTe  been  spoliated.  But  even 
if  |t  Were  proved  that  an  enemy  master,  carrying  a  carj^o  chiefly 
hostile,  had  thrown  papers  over  board,  a  neutral  claimant,  to  whom 
no  fraud  is  impatable,  ought  not  thereby  to  be  precladed  from  farther 
proof. 


OF  THE  lINiTED  STATES.  16 

Theuatlve  character  doea  not  rcTcrt,  by  a  mere  retani  t»  bit  natiTt        1618* 

country,  of  a  merchant,  who  is  doDiiciled  in  a  oeatrid  coontry  at  the     s^^^^^^ 
.  time  of  captnre;  who  afterwards  learcs  his  commercial  establishment  TIm  Fnaild- 

in  the  neutral  country  to  bo  conducted  by  his  clerks  in  bis  abeenee;      BCOafl. 

who  Tisits  his  native  conntiy  merely  on  mercantil)^  businese,  and 

intends  to  return  to  his  adopted  country.    Under  these  circumstaneee, 

tho  neot/al  domicil  still  continues. 
British  subjects  resident  in  Portugal,  (though  entitled  to  great  prifileges^) 

do  not  retain*  their  native  character^  but  acqaire  that  of  the  coonUy 

where  they  reside  and  carry  on  their  trade. 


Appeal  from  the  circuit  court  for  the  district  of 
North  Carolina. 

The'  brig  Friendschaft  was  captured  on  a  vojage 
from  LfOndon  to  Liflbon,  by  the  privateer  Herald,  atid 
brought  into  Cape  F%ar,  in  North  Carolina,  where  the 
yessel  and  cargo  were  libelled,  in  July,  1814,  as  prize 
of  war.  The  commercial  agent  of  his  royal  highness 
the  Prince  Regent  of  Portugal,  interposed  a  claim  to 
several  packages,  parts  of  the  said  cargo,  on  behalf  of 
the  respective  owners,  whom  he  averred  to  be  Por- 
tuguese subjects  and  merchants  residing  in  Portugal. 
The  cargo  consisted  of  many  different  shipments. 
Most  df  them  were  accompanied  with  bills  of  lading, 
directing  a  delivery  to  shipper  or  order.  Of  these  a 
few  were  specially  indorsed.  Generally,  howerer, 
they  were  without  endorsements,  or  with  blank 
endorsements  only.  A  few  shipments  were  accompa- 
nied with  bills  of  lading,  deliverable  to  persons  in  Lis- 
bon, especially  named  in  the  bills.  Very  few  were 
accompanied  with  letters  or  invoices.  These,  it  was 
alleged  in  the  claim,  had  probably  been  sent  by  the  re-; 
gular  packet. 

In  August  1814,  the  district  court  pronounced  its 
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1818.      sentence,  condemning  as  prize  of  war,  "all  that  part  of 
The  Friend-  '^S^    for  wh'ch  no  claim   had  been  put  in,"   and 

schaft.       "all  that  part  of  the  cargo  which  was  shipped,    as  evi- 
dence by  bills  of  lading,  either  without  endorsement  or 
with  blank  endorsements,  and  not  accompanied  by  let- 
'  ter  or  invoice,  viz. 

and  that  part  appearing  by  the 
bill  of  lading  to  ponsist  of  forty  bales  of  goods  ship- 
ped by  Moreira,  Vieira,  and  Machado.  Farther  proof 
was  ordered  with  respect  to  the  residue  of  the  cargo 
and  the  vessel. 

From  this  sentence  the  claimants  appealed  to  the  cir- 
cuit court.  That  courts  in  Maj.  1815,  dismissed  so 
miich  of  the  appeal  as  respecteci-the  Jbrig,  and  that  part 
of  the  cargo  in  respect  to  whioEr  farther  proof  was 
ordered,  as  having  been  improvidently  allowed  be- 
fore affinal  sentence,  and  affirmed  the  residue  of  the 
decree,  except  in  regard  to  the  forty  bales  shipped  by 
Moreira,  Vieira,  and  Machado,  with  respect  to  which 
'  fartder  proof  was  directed,  to  establish  the  right  of 
Francis  Jose  Moreira  to  restitution  of  one  third  part 
thereof. 

In  April,  1816,  farther  proof  was  exhibited  to  the 
district  court,  in  support  of  the  cl^im  for  the  parts  of 
^the  cargo  comprehended  in  the  bills  of  lading  number- 
ed 108, 109,  141, 122,  and  118,  which  b.ills  being  deliv- 
erable to  merchants  residing  in  Lisbon,  whose  names 
were  expressed  therein,  were  not  endorsed.  The  far- 
ther proof  was  deemed  sufficient  and  restitution  was 
■  ordered.  The  vessel  and  the  residue  of  the  cargo  were 
condemned  as  prize  of  war. 

From  so  much  of  this   sentence    as  awarded  resti- 
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tiition,  the  captors  appealed;  and  in  May,  1816,  the  1818. 
circuit  court  decreed  as  follows:  "This  oourt  ^^i"g -j-jje ^^-,^^3. 
of  opinion  that  ihe  former  sentence  of  the  district  ^chaft. 
court,  affirmed  by  the  sentence  of  this  court,  render- 
ed in  May  term,  in  the  year  1815,  having  been  left 
imperfect  by  omitting  to  recite  the  particular  claims 
intended  to  be  involved  in  the  condemnaiion  pro- 
nounced in  the  district  court  in  terras  of  general  de- 
scription ;  and  being  also  of  opinion  that  the  words 
*all  tha^t  part  of  the  cargo  which  was  shipped  as 
endenced,  by  bills  of  lading,  either  without  en- 
dorsement, or  with  blahk  endorsements,  and  not  ac- 
companied with  letter  or  invoice,'  could  be  intended 
for  those  bills  pal^  which  were  to  shipper  or  order, 
and  not  to  those'  addressed  to  consignee:*  named  in 
the  bill  itself,  is  of  opinion  that  there  is  no  error  in 
the  sentence  of  the  district  court,  and  doth  affirm  the 
same." 

From  this  decree  the  captors  appealed  to  this  court. 
On  the  interposition  of  this  appeal,  the  circuit  court 
ordered  that  Joseph  Winn,  a  British  born  subject,  resi- 
dent in  Portugal,  in  whose  behalf  a  claim  was  filed  to 
Nj,  118,  should  be  permitted  tp  offer  farther  proof  to 
the  supreme  court,  to  be  admitted  or  rejected  by  that 
court. 

Mr.  Wheaion^  for  the  appellants  and  captors.  1. 
The  decrees  of  the  district  court  of  August,  1814, 
and  of  the  circuit  court  of  May,  1815,  were  final  and 
conclusive,  and  ought  to  have  precluded  the  district 
court  from  subsequently  allowing  farther  proof  as  to 
these  five  claims.     The    terms  of  general  description, 

Vol.  III.  4 
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1818.  which  ard  used  by  the  judge  of  (he  district  couil,  are 
.  "^^TT^^  equivalen^to  a  par(xcu}ar  designation  of  the  claims  in- 
ft^baft.  tended  to  be  condemned}.  ^^All  that  part  of  the  cargo 
which  was  shipped  as  evidenced  by  bills  of  lading, 
either  without  endorsement,  or  with  blank  endorse- 
ments, and  not  accompanied  with  letter  or  inroice," — 
is  as  effectually  condemned  by  the  sentence,  as  if4he 
particular  portions  of  t&e  cargo  thus^  documented  had 
been  specifically  enumerated.  The  portions  now 
claimed  were  shipped  as  evidenced  by  bills  of  ladings 
either  uoithout  endorsement^  or  with  blank  endorse* 
mentsj  and  not  accompanied  with  lettfr  or  invoice. 
Consequently,  they  were,  included  in  the  condemna- 
tion  by  the  district  court,  whicJl  l>ecame.  final  and 
conclusive  upon  the  parties,  by  Die  decree  of  the 
circuit  court  rendered  at  May  term,  1816,  afirming 
that  of  the  district  court,  and  from  which  no  appeal 
was  entered.  The  subsequent  pioceedings,  by  which 
the  district  court  admitted  the  claimants  to  farther 
proof,  were,  therefore,  coram  noti  judice^  and  utterly 
null  iand  void.  These  branches  of  the  cause  were 
completely  extinct,  and  could  not  be  revived  in  any 
court.  2.  And  .can  this  court  have  the  least  doubt  of 
the  justice  and  lefraliiy  of  this  decree  of  the  district 
court,  as  thus  understood  and  explained  ?  Is  it  possi- 
ble that  it  IS  come  to  this,  that  in  a  court  of  prise,  a 
mere  bill  of  lading  to  A.  B.  or  assigns,  unsupported 
by  any  other  documentary  evidence  found  on  board, 
or  by  the  oatb  of  the  master,  shall  be  regarded  as 
sufficient,  even  to  entitle  the  party  to  farther  proof? 
If  goodf  shipped  in  the  enemy's   country   caA    pass 
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the  seas  under  so  thin  a  veil  as  this,  the  defects  of  1818. 
W'hicli  may  afterwards  be  supplied  by  fabricated  -,,  „  .^^ 
fkoofs,  what  security  is  there  for  belligerent  rights  ?  %c\mfL 
To  what  cause  are  we  to  attribute  a  transaction  so 
unasoal  and  irregular  in  commerce,  but  to  the  de- 
diri!  of  the  British  shippers  and  dwners  to  retain  in 
their  own  hands  the  double  power  of  stopping  the 
goods  tTi  transiiuy  an4  of  enabling  t'he  consignees  t« 
claim  them  in  the  prize  court  in  case  of  capture?  If 
this  practice  be  tolerated  by  the  court,  the  enemy  . 
shipper  need  resort  to  no  complicated  machinery  of 
(raud  in  order  lo  <!oTer  his  property.  He  need  do  no 
more^  Ihan  put  on  board  «  bill  of  lading,  unaccom* 
panied  by  *any  invoice  c  f  the  goods,  or  letter  of  ad* 
vice  showing  lo  -whom  the  properly  vest^.  In  case 
of  capture,  nothing  more  will  be  necessary  than  to 
enter  a  claim  iu  the  name  of  the  neutral  consignee! 
and  to  demand  an  order  for  farther  proof,  and  under 
that  order  to  ransack  the  great  offi&ina  fratidis  to 
find  the  instruments  of  forgery  and  perjury ;  the  aid 
of  which  will  not  become  necessary,  in  case  the  ship- 
teefit  thus  made,  escapes  the  vigilance  and  activity 
of  the  belligerent  cruisers.  Should  they  thus  escape, 
the  goods  will  be  sold  on  account  of  the  enemy  ship- 
per, and  the  proceeds  of  the  sale  will  be  remitted  to 
him  again  by  the  same  process  ;  and  thus  the  whole 
of  the  enemy's  trade  may  be  effectually  screened 
from  the  perils  of  war.  A  bill  of  lading  is  an  inStrtk* 
ment  too  easily  fabricated,  to  permit  a  court  of  prize 
to'  consider  it  alme  as  furnishing  any  proof,  (even 
presumptive,)  of  property  in  the  consignee.  Whether 
the  goods  bad  been  previously  ordered  by  the  Portu^ 
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1818.      gucse  consiG:rice,  or   Fent   by   Ihe   British  shipper  for 
TheF  ■        ^^^^  ^^  ^^^  ^^^^   account,    Ihey   would  equally  hav6 
scliaft."      been   accompanied  by   the  same   document,   which  is 
equivalent  to   7/0  evidence   whatever  ot  proprietary  in- 
erest  found  on  hoard.     Unless   some    such    evidence 
be  found  on  board,    or  a    foundation  be   laid  by  the 
preparatory    exiiminations    of  the   captured    crew,  to 
let  the  claimants  into  farther  proof,  the  necessary  sim- 
plicity of  the  prize  proceedings  forbids  a  resort  to  ex- 
traneous testimony  ;  and,  as  that  originally  before  the 
court  is  insufficient  to   entitle  the  party  to  restitution, 
-jondemnation   must  ensue.     Not  only  are  the  bills  of 
Jading  unaccompanied  by   invoices   and  letters  of  ad- 
vice, but  they  do  not  express  the  shipment  to  be  "for 
account  and  risk"  of  the    consignees  ;  and  the  freight 
is   payable  in  London^,  and,    (of  course,)  by  the  con- 
signors.     These  circumstances   distinguish    this  case 
from  all  those  cases  in  which  it  has  been  determined^ 
(under  the  municipal  law,)  that  a  bill  of  lading,  ^x* 
pressing  the  shipment  to  be  for  account  and  risk  of  the 
consignee  or   his  assigns,  vests  the  property  in  him, 
subject  only  to  the  right  of  stoppage  in  transitu;  and 
the   samcJ^  circgmstances   liken  it   to  those  where  the 
obligation    on  the    part   of  the  consignor  to.  pay  the 
freight  was  held  to  authorise   him  to  bring  9n  action 
against     the     carrier     master     for     the     goods     not- 
withstanding  fhe  form  of  the  bill  of  lading.^       It  is 
wholly    incredible,    that    the    letters     and     invoices 
which    ought    to  have  accompanied  these  shipments, 
were  sent  by  the  Lisbon  packet,  (as  suggested,)  since 


a.  Davisetal  v.  JameS;  5  Bvrr,  2680.     Moore  ▼.  Wilson,  1 
T.  R.  669, 
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though  duplicates  of  such   papers   may  be  sent,    and       1818. 
frequently  are  sent)  by  conveyances,  other   than  ^^^^  TjJ^p'^lj. 
of  the   ship  in    vrhich  the    goods  are  transported,    yet     schaft. 
it  k   unusual   and  mercantilely  irregular  not   to  send 
the  originals  vf\:h  the  goods.     The  invoices  are,  by  the 
revenue  Ia\7s  of  most,  if  not  all  countries,   indispensa. 
bly  necessary  to  enter  the  goods   at  the  custom-house, 
avoiding  the  inconvenience   of  unpacking  and  valuing 
them.     These  papers  are  required  by  the  law  of  nations, 
and  the  prize  code  of  every  country,  to  accompany  the 
bill    of   ladings    in    order    to    fortify  and  cunfirm  it. 
The  absence   of  them  does  not,   indeed,  in   all   cases, 
furnish   a  substantive  ground   of  condemnation,    and 
exclude  the  party  from  farther  proof.     But  in  order  to 
avoid  this  consequence  there   must  be  some  favourable 
presumption    raised    by     the     circumstances     of   the 
case,  and  the  nature   of   the    documentary    evidence 
found  on   board.     This    prc'sumption  cannot   exist   in 
the    case  of    a  shipment    in  the    enemy's    country,  of 
goods,    the    growth  of  manufacture    of  that  country, 
under  a  bill  of  lading,  unsupported  by  the  oath  of  the 
master,  and   unaccompanied  by  any  invoice,  letter  of 
advice,    or    other   document    whatever.      The    privi- 
lege of.  farther    proof  is    imparted    under    the  sound 
discretion  of  the  court,  where  a  foundation  is  laid  for 
it,  by  the   papers  found  on   board,  and   the  depositions 
of  the   ciptured   persons.     Neither   the   documentary 
evidence,  nor  the  examinations  in  preparatario^  afford 
any  foundation  for  it   in  the  present  case;  since  they 
do  not  furnish  any,  the  slightest  reason   for  believing, 
that    it    belongs  as  claimed.    The  court    would  be 
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18 Id.  dplfening  a  wide  door  for  iraud,  were  it  to  extend  the 
mjj^p^j  privilege  of  farther  proof  to  such  a  case;  ^hich  is 
•chaA.  neither  -  on€  of  honest  ignorance  or  mistake  ,  It  is  im- 
possible that  the  parties  should  have  been  ignorant  of^ 
what  both  the  usage  of  trade,  and  the  practice  of  prize 
courts,  require.  It  is  imposisible  that  they  should 
huve  omitted  by  mistake,  what  could  n6t  have  been 
Emitted  but  by  design.  The  ancient  French  prize 
law,  and  the  prizte  regulations  of  many  other  coun- 
tries, do  absolutefly  exclude  farther  proof,  and  con- 
demn, or  restore,  upon  the  original  evidence  only.  If 
by  the  more  mitigated  practice  which  this  court  hat 
adopted,  farther  proof  be  sometimes  allowed,  it  is  not 
as  of  strict  right,  but  of  equitable  indulgen^ce,  where 
the  circuin^tances  of  the  case  lay  a  foundation  for  it, 
and  ihe  claimants  do  not  forfeit  the  privilege  by  their 
.  own  misconduct.  3.  No  additional  farther  proof 
ought  'to  be  admitted  in  this  court,  under  the  ape- 
dial  orders  of  the  circuit  court,  in  ihe  claim  of 
Mr.  Winn,  giving  him  liberty  to  produce  still 
farther  proof  (in  addition  to  the  farther  proof  ex^ 
hibited  to  the  district  court,)  in  this  court,  to  be 
admitted,  or  rejected  at  the  discretion  of  the  courts 
It  is  a  settled  principle  of  practice,  that  farther 
proof  cannot  be  introduced  in  this  court,  unless  un* 
der  the  circumstances  of  the  case,  it  ought  to  hare 
been  ordered  in'  the  court  below.  S\ich  iMxe  limi- 
tation to  the  admission  of  farther  proof  in  the  appellate 
ttibuhal,  which  has  been  established  by  the  lords 
of  appeal  in  England  and  adopted  by  this  court. 
K^  at  has  been  contended)  farther  proof  ought  not  to 
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have  been  admitted  in  the  dirtrict  court,  the  conse-  '•!•• 
quence  follows,  that  it  ought  not  to  be  admitted  here,  j^  Friend- 
But  the  lapse  of  time  nlone  ought  to  "preclude  the  tcliaft* 
claimants  fiom  this  indulgence.  They  were  fully 
apprized,  of  the  nature  of  the  propjf  %vhich  their  case 
required^  they  had  it  in  their  power  to  produce  it; 
and  after  two  years  have,  elapsed,  the  necessity  of  supr 
pressing  the  frauds  which  might  be  consequent  upon 
such  excess  of  indulgence,  demands  that  the  court 
should  reject  the  additional  farther  proof  now-  offered 
by  them.a  Mr.  Winn^s  claim  ought  to  be  rejected,  be- 
cause! supposing  .  his  proprietary  interest  to  be  made 
out  ever  so  clearly,  he  is  a  British  born  subject,  who  ^ 
offers  a  claim  upon  the  ground  of  his  bi*ing  a  resident 
merchant  of  Portugal,  although  at  thtf  time  of  the  fir^t 
adjudication,  he  was  not  domiciled  in  that  country. 
The  claimant  makes  and  affidavit  at  London^  in 
June,  181.6,  in  which  he  describes  himself,  as  f*of 
the  city  of  I^isbon,  in  Portugal,  now  in  London  on 
mercantile  business^'^^  swears  to  the  property  in  him. 
self,  and  that  at  the  time  of  the  shipment  and  cap- 
ture, he  was  a  domiciled  subject  of  Portugal,  and 
had  resided  in  Lisbon  for  several  years  preceding  the 
capture,  and  until  the  12th  of  Jun^,  1814,"  when  he 
left  Lisbon  for  Bordeaux,  apd  ^^has  since  arrived,'' 
(without^ joying  whetij)  ^Mn  this  city  on  n^cantile 
kunness  ^  that  fie  still  is  a  clomiciled  subject  of  Por- 
ingulf  iiC.  ^*  The  native  character  easily  reverts,'' 
pays  Sir  W.  Si:ott(^    and  it  is  so,  not  merely  becausf 


•  The  Dos  Hermanos,  S  Wheei.  76.  93, 
^  Im  Virginie,  5  Bok*  08. 
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IBI8.  '  he  says  it,  but  from  the  very  nature  of  llnngs,  and 
The  Friend- ^*^®  p'/imVaZ/wg-  tendency^'  (if  the  expressioA  may  be 
schaft.  aljowed,)  i^hich  every  person  has  towards  his  native 
country.  Here  Mr.  Winn  was  returning?  to  his  native 
country,  shortly  after  the  capture,  and  we  may.  safely 
conclude,  arrived  there  Jong  before  the  first  adjudi- 
cation. There  he  continued  until  long  after  the 
peace,  without  resuming  his  acquired  domicil  in  Por- 
tugal ;  and  more  than  a  year  afterwards,  we  find  him 
still  residei.*^  in  his  native  country.  He  was  not  in 
iransUu  to  reg.-^in  his  neutral  character,  like  Mr.  Pinto 
in  the  case  of  the  Nereide  ;«  but  he  was  in  iransita 
to  regain  his  native  hostile  character.  He  did  regain 
it,  and  became  a  redintegrated  British  subject. 
That  the  party  must  be  in  a  capacity  to  claim  at  the 
time  of  adjudication,  as  well  as  entitled  to  restitution 
at  the  time  of  sailing  and  capture,  is  an  elementary 
principle  which  lays  at  the  very  foundation  of  the  law 
of  prize.  It  is  alluded  to  by  Sir  W.  Scott,  in  a  lead- 
ing case  on  this  subject  ;^  it  is  evidenced  by  the  an- 
ciently established  formula  of  the  test  affidavit,  arid  sen- 
tence of  condemnation,  both  of  which  point  to  the  na- 
tional character  of  the  party  at  ike  time  of  adjudica- 
tion^ ^^s^n  essential  ingiedient  in  dfeteimining  the  fate 
of  his  claim.  Mr.  Winn  Yi^iii  , no  persona  standi  in  ju" 
dtcio  at  the  time  of  the  first  adjudication;  i»Qd  unless 
he  has  been  re-habilitated  by  the  subsequint  inter- 
vention of  peace^  and  restored  to  his  capacity  to  claim, 
by  a  species  of  thejiw  postliminii^  bis  native  character 
still  remains  fixed  upon  him,  and  his  property  must  be 
condemned  by  relation  back  ta  the  time  of  the   first 


•  9  pranch^  988.  h  Tbo  Hersttfider,  1  Rdb,  97. 
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adjudication,  to  which  period  every  thing  mnfet  be  1818* 
referred.  6.  Bat  even  the  Portuguese  domicil  ^fmi^'^pCi^^ 
Mr.  Winn  irill  not  avail  fo  avert  the  condemnation  chaft 
of.his  property,  because  his  native  character  is  pre* 
telrved,  notwithstanding  his  residence  and  trade  in 
Portugal.  As  the  native  doroicil  easily  revertfi,  to 
also,  it  may  with  truth  be  affirmed,  that  it  is  with 
difficulty  shaken  off.  Every  native  subject  of  a  bel« 
ligerent  power,  iSy  prima  facie^  an  enemy  of  the  olher 
belligerent.  To  repel  this  presumption,  he  must 
show,  not  merely  that  be  has  acquired  a  personal  do« 
micil  in  a  neutral  country,  but  that,  under  all  the  cir« 
cumstances  of  the  case,  he  is  unaffected  with  the 
hostile  character  of-  his  native  domicil.  The  politi- 
cal relations  between  Great  Britain  and  Portugal, 
completely  recognize  the  privileged  national  charaC' 
ter  c^  British  subjects  In  Portugal^  which  is  preserve 
eA  to  them,  in  a  manner  antilogous  to  that  of  Europe- 
an merchants  in  the  East,  who  arc  held  to  take 
their  national  character  ft'om  the  factory  to  which 
tbey  are  attached,  and  from  the  European  govern* 
ment  under  whose  protection  they  carry  on  their 
trade.'  Thus,  also.  Sir  W.  Scott  states,  in  the  Hen- 
rick  and  Marta,^  that  British  subjects  resident  in 
Portugal  retain  their  native  national  character  in 
spite  of  their  Portuguese  domicil,  evea  in  the  estima- 
tion of  ihe  enemy  himself^  (France,)  and  that  they 
exercise ^an  active  jurisdiction  over  tbeir  own  coun- 
trymen settled  there. .  This  peculiar  immiscible  cha- 
racter of  British  subjects  in  Portugal  is  Atrengthen- 
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1818.  ed  by  the  circumstance  of  that  country  having'  been, 
ThTF^d  ^^^^  ^^^  earliest  periods  of  her  national  existence, 
tchaft.  the  ally  of  Great  Britain  ;  and  something  more  than 
a  mere  common  ally,  ps  Sir  W.  Scott,  observes,  'i 
the  Flad  Oyen.o  The  case  of  the  Danaot^  cited  in 
a  note  to  the  Nayade,^  in  Tirhich  the  lords  of  appeal 
allowed  a  British  born  subject  resident  in  the  English 
factory  at  Lisbon,  4he  benef.t  of  a  Portuguese  cha- 
racter, so  far  as .  to  legalize  hi»  trade  with  Holland, 
then  at  war  with  England,  hot  not  with  Portugal, 
must  be  considered  as  a  departure  from  principle, 
and  imputed  to  some  motive  of  national  or  ccramer- 
cial  policy,  operating  on  the  l^rds  at  the  time.  Cer* 
tain  it  is,  that  the  reasons  on  which  Sir  W.  Scott 
grounds  the  opinion  expressed  by  him,  are  entitled 
to  much  more  weight  than  ia  the  mere  authority  of 
of  the  lords,  unsupported  by  any  reasons  whatever. 
This  court,  which  is  the  supreme  appellate  prize  tri- 
bunal of  this  counti[y,  will  sciutinize  earefully  all  the 
precedents  settled  in  the  British  prize  courts,  (since 
the  United  States  *  ceased  to  be  a  portion  of  the  Bri- 
tish empire,)  and  will  regard  rafher  the  reason  than 
the  authority  on  which  itey  are  f'un:!ed.  Trace 
the  treaties  between  Great  Britain  and  Pcfrtugal,  and 
it  will  be  found  that  they  impress  something  like  ai 
provincial  dependent  on  Portugal,  and  aB  independ- 
eint  cbaracler  on  Biitish  sub-'ects  resid^M  in  that 
country «.  It  is  to  the,  lights  of  history  that  we  must 
resort  to  account  for  compacts  so  singularly  unequal* 
Before  the   subjugation  of  Poitugalby  Spain,  the  ao« 
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cient  Portnjruese  kings  grnnted   special  immunilies  to       iglS. 
English  i^erchants  settled  in   their  dominions.     The    '■^"'^^T^ 
wantof  capita]  in  a   poor   and     comparatively  barba-     ^]^gji^ 
rous  country,  made  it  necessary  to  encourage   the  es- 
tablishment of  foreign   merchants  in  factoriesy  which 
were  essential  to  their  protection,  on   account  of  the 
difference  of  language,  manners,  religion,  ,and  laws, 
almost  (if  not  quite)   as  great   9s  between   Christen- 
dom and  the  Countries  of  the  £ast,a     On  the  resto- 
ration of  the  monarchy  by  th6  house  of  Braganza, 
in    1640,  John  IV.    was  supported   by  Charles   I.  of 
England,  who  was  the   first  prince  thut  acknowledge 
-cd  the  new  Portuguese  monarch,   and  entered  into  a 
treaty  with  him.     Under  the   English  Commonwealth, 
this    treaty  was  renewed  by   Oliver  Cromwell,  whose 
energy  in  maintaining  the  foreign  influence  and  com- 
mercial interests  of  his    country  is  so  well  known. 
Charles    II     married   the  Infanta    of  Portugal ;  con- 
firmed all  other  treaties ;  -and   made  a  new  and   per- 
petual  one  with   Alfonzo    VL    Under  his   mediation 
and    guarantee,    Spain   acknowledged  the    independ- 
ence   of    Portugal;  which    Great    Britain    has  since 
constantly  maintained,  by  succouring  Portugal  against 
her  enemies.     In  return  for   a   friendship  so   ancient, 
so  unalterable,  and  so   beneficial,  Portugal  has  lavish- 
ed upon  the  subjects  of  Gieat  Britain  the  most  pre- 
cious:l^merciaI  privileges;  and  for  them^  has  even 
relaxed  her  conormcrcial    monopol^^,    and  opened  to 
them  the  sanctum  sancibrum    of  her  possessions  in 
the  two  Indies.    These  privileges  have  been  uniform- 


«B  CASES  IN  THE  SUPREME  COURT 

1818.  ]j  revired  and  rcncw^cl  in  every  successire  treaty 
-J^^^TT^.  which  has  been  formed  between. the  two  countries, 
•cliaft.  ^^^  ^^y  ^  enumerated  under  the  foUowmg  heads. 
First  Prizes  made  by  British  subjects,  from  natipna 
at  peace  with  Portu^l,  may  be  carried  into  the  Por* 
tugu^sc  ports  for'  adjudication,  and  condemiied  wliilsl 
lying  thcre.a  If  the  ports  .of  .Portj^al  can  be  so  far 
considered  as  British,  as  tbat  British  prizes  may  be 
carried  into  them,  tind  coaJemned,  surely'  they  must 
be  considered  such  in  respect  to  British  subjects  r6« 
siding  and  trading  there.  The  rqie  of  reciprocity,  or 
lunicable  retaliation  may  be  extended  to  Ihtm  (being  * 
tnemim^)  though  it  may  irot  be  extended  ty  the  Cpurf 
to  the  syJijects  of  Portugal^  (because  they  are/riendf,) 
and  the  judicial  department  cannot  reciprocate  to,  or 
retaliate  on  them,  the  unjust  proceedings  of  their  njr* 
tion.  Seconds  Portugal  is  bound^  by  treaty,  to  deliver 
up  British  vessels  captured  and  brought  into  her  portji 
by  the  enemies  of  Great  Britain,  but  her  friends> 
T^rd.  British  subjects  resident  in  Poi^tngal  are  ez^ 
empt  from  the  ordinary  Jurisdiction  of  the  country ; 
and  are  aimenable  only  to  the  judge*  cons,erTator  ap- 
pointeti  by  themselves,  who  has  cognizance  of  all 
civil  causes  in  which  they  are  concerned ;  and  the 
ordinary  authorities  of  the  country  cannpt  proceed 
Against  them  in  mmMu:/  cases,  withput  a  peopSssioii 
$n  writing  from  the  judge  conservator,  ex|!i|lt  only 
where  the  offender  is  taken  JlagranH  4dtcfc«  fmit^L 
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The  Portugese  courts  of  probate,  or  orphan's  courts,      l«IS. 

*  have  no  authority  whatever,   in  the  dislribution  of  the -^^^^TT^ . 
-.    ^     ^„...  ^-       ,.  :  ,     .     «  .    ,      TbeFnend- 

«flects  of  Dntish  'Subjects  deceased,  in  Portugal,  but   .^chtft. 

the  same  is  referred  to  the  J.udge  conservator,  under 
tirhose   superintendence   administrators   are   appointed 
by  a  majority  of  the  British  merchants    resident  In 
the  place,*  Fifth.  British  subjects  in  Portugal,  have 
t)ie  privilege  of  being  paid  with  Jebts  due  to  them  by 
Portuguese   subjects,  whose  property   may  be   seized 
by  the  inquisition,  or  the  kihg^s  exchequer.^      Sixths 
They  are  exempted  from  the  operation'  of  the  funda* 
nental  law  of  the  Portuguese   monarchy,  which  has 
immemorially    excluded    e:rery    other    religion    #toni 
Portuf^al,   except  the  Roman  Catholic;  and  the^r  are 
permitted  to  enjoy  their  own  religious  priciples  ani  . 
worship  as  Protestants «     Seventh,   This  favoured  na* 
tion  are  also  exempted  from  all  the  monopolies,  and 
other    exclusive  privileges,   with  which  the   internal 
^nd  external  cooiiperce  of  Portugal  and  her   colonies 
are    cramped   and    restrained    and     to   which   Portu- 
guese subjects   are  exposed.     The  only  exception  to 
this  immunity  is  the  crown   farm,   for  the   exclusive 
sale   of  certaiii-  precious  productions.^    The  treaty   of 
I8IO9  now  subsisting,  confirms  and  renews  all  the  priv- 
ileges and  immunities  granted  by  former    treaties,   or 
OBonicipa)    regulations,    except    only    the    stipulation 
that  free  ships  should  make  free  goods.     These  pri- 
rilegcs  and  in^munities  segregate  British  residents  in 
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1818.  Portugal  from  the  general  society,  and  fron)  the  com- 
^^^^^IlfT'^  mercial,  political,  and  ecclesiastical  regulations  of  the 
Mhaft  '  country.  They  distinguish  those  residents  from  the 
other  inhabHants,  as  much  as  th^  merchants  of  Chris- 
tendom are  distinguished  from  the  natives  in  the  ori- 
ental countries.  The  p^;ivileged  character  of  Chris- 
tians, established  in  those  countries,  depends  as  much 
upon  the  conventional  law,  as  <Ws  that  of  British 
subjects  settled  in  Portugal.  The  treaties  and  capi- 
tulations between  the  powers  of  Christendom  and 
the  Porte  secure  to  the  subjects  of  the  former,  privi- 
leges not  more  extensive  than  those  which  are  now 
«nj0^d,  and  have  been  enjoyed  from  time  immemo- 
rial, By  the  British  in  Portugal.**  It  is  true,  that  by 
the  treaty  of  1810,  art  26.  his  Britannic  majesty  re- 
nounces the  right  of  establishing  factories  or  corpora- 
tions of  merchants  in  the  Portuguese  dominions,  but 
there  is  a  proviso,  ihat  this  concession  "shall  not  de- 
prive the  subjects  of  his  Britannic  majesty,  residing 
wifliin  the  dominions  of  Portug-^l,  of //w  fall  cnjojment^ 
as  individuals  engaged  in  commerce ^  of  any  rf  those  rights 
and  privileges  mhich  they  did  or  might  possess^  as  members 
of  incorporated  commercial  ladies  ;  nd,  also,  that  the 
trade  and  commerce  carried  on  by  British  subjects 
shall  not  be  restricted,  annoyed,  or  othei  wise  affected 
by  any  favours  within  the  dominions  of  Pcrtrgal;  " 
and  in  the  case  of  JVfr.  FremeauXy  the  lords  of  appeal 
in  England  decided,  that  the  claimant  was  to  be  con- 
sidered as  a  Dutchman,  because  he  carried  on  trade  at 
S^myrna,  under  the  protection  of  the  Dutch  Consul,  al* 
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thovgh  it  was  proved    in   Ihat   gentleman's   cgss,  that       I818. 
there  was  no  Dutch /iicft)ry  r.t    Smyrna,  and   that  thc-^    r--|^«j 
Dutch  merchants  there  arc  not  incorporated.*  .  Bcbaft. 

Mr.  Gaston^  for  the  respondents  and  claimants. 
1.  On  the  first  point  the  claimants  have  to  encoun- 
ter a  diflficulty  purely  technical,  which  (Cannot  pre- 
tend to  a  foundation  in  justice,  and  which,  indeed, 
aims  to  prevent  a  decision  upon  the  merils  of  the 
controversy.  If  this  difEculty  can  neither  be  sur- 
mounted nor  escaped  without  a  rtdlation  of  the  estab- 
lished principles  and  rr.lcs  of  jurisprudence,  the  claim- 
ants mu'^'t  submit  without  repining.  But  it  will  oe  im«> 
possible  for  the  friends  to  the  repose  of  nations,  Md  to 
the  impartial  administration  of  justice  in  the  courts  of 
belligerents,  not  to  regre\  that  the  highest  tribunal  in 
our  land  should  find  itself  so  fettered  with  forms,  as  to 
be  unable  to  do  what  shall  appear  to  them  to  be  right ; 
^$•♦0  be  roinpeHe.l  t-o  condemn  as  prize  of  war  what  the 
inferior  tribunals  shall  have  restored,  (in  their  opinion 
justly^)  as  neutral  property.  The  captors'  objection 
is  founded  on  a  literal  exposition  of  the  decree  of 
August,  1814,  inconsistent  with  its  obvious  meaning. 
However  desirable  it  may  be  that  precision  should  be 
used  m  drawing  up  the  decrees  of  judicial  tricunals, 
yet  the  infirmity  of  human  nature,  and  the  imperfec^ 
tion  of  human  language,  alike  demand  that  these  de- 
cisions should  not  be  perverted  by  verbal  criticism 
jrom  their  substantial  import.     No  one  can  doubt  the 
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1818.  meaning  of  the  sentence  of  August,  1814.  No  one 
mL^^TT^' .  can  hesitate  to  say,  that  it  designed  not  to  .condemn 
scbaft.  *  ^u<^^  partsof  the  cargo  as  Ti-ere  evidenced  by  bills  of 
lading  addressed  to  consignees,  speciaTy  named  in 
them.  This  design  appears  as  distincly  as  though  it 
had  been  expressed  in  the  most  formal  terms.  The 
couit  exempts  from  condemnation,  and  leserves  for 
farther  proof,  all  the  cases  of  bills  of  lading  delitera*' 
ble  to  shipper  or  order,  \vhich  are  specially  endorsed 
to  consignees-  Jlfortiori^  it  could  not  but  exempt 
from  condemnatioii  |h.pse  where  the  bills  of  lading  are 
addressed  to  consi^Vees  specially  named  in  the  bills 
of  lading.  It  is  the  order  of  the  English  shipper  for 
thedtfrer^-  of  the  goods  to  the  Portuguese  consignee, 
that  raises  the  doubt  tvhere  resides  the  proprietary 
interest ;  whether  in  the  shipper  or  in  the  consign* 
ee.  And  \inquestionably  the  probability  that  such  in- 
terest in  the  consignee  is,  at  leasts  as  strong  where  the 
consignment  is  original,  and  on  the  face  of  the  bil]^  ^f 
lading,  as  where  it  is  made  by  an  endorsement  of  the 
bill.  The  sentence  of  August,  1814,  which  is  insist*^ 
ed  on  as  condemning'the  property  in  question,  could 
not  have  that  effect  until  it  was  completed.  A  blank 
was  purposely  left  for  the  insertion  of  the  parts  of  th« 
cargo  intended  to  be  condemned.  Until  this  blank 
was  filled  up,  or  sogiething  done  by  the  court  equally 
definitive  and  precise,  the  sentence  was  necessarily 
imperfect,  both  in  substance  and  in  form/  This  im- 
perfection continued  as  to  the  district  court  until  Au. 
g««t  Wm,  1816,  and  then  the  property  ifi  question  was 
not  only  not  condemned^  but  ordered  to  be  restored. 
Th«  affirmancs  of  IIm  sesUence  of  August,  1814.  bj 
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the  circuit  court  was  iu  general  terms. '^^  It  cannot,      IB**- 
tUerefore,  have  any  other  effect  than  if  the  sentence  .pj^^jy.^^^ 
affirmed  l^^d  be^  repeated  in  toUiem  verbis.     The     sobafU 
sentence   of  condemnation,  ttierefore,  of   the   circuit 
court  of  May,  1815,  was  incomplete ;  and  remained 
80  until   November  term,   1816,   when  ilk  direct  terms 
it  was  declared  that  it  should  not  apply  to  the  present 
claims.      Whatever  informalities    or   errors    of   pro* 
ceeding  may  have  been  had  below,  yet  as  the  pro* 
perty  to  which  the  claims  apply  is  still  Iq  the  custody 
of  the  lav,  and  the  whole  case  in  tillation  to  it  is  now 
before  this  court,  aU  these   errors  and  irregula^ties 
will  be  so  corrected,  as  to  make  the  final  declfiou  of 
the  controversy,  and  disposition  of  the  property*,  con- 
form to  the  rights  of  the  parties  litigant.     Whether 
the  district  court,  in  August,  1814,  did  or  did  not  con- 
demn this  part  of  the  cargo ;  whether  it  did  or  did  not 
decree  that  farther  praof  should  be  heard  in  relation 
iDH;  yet  if  it  ought  not  t6  have  been  condemned-^if 
Airther  proof  ought  to   have,  been  received  in  relation 
to    it — ^this    court   "will    receive  such   farther   proof. 
2«  But,  it  is   contended,  that   whatever   might    have 
been  the  meaning  of  the  sentence  of  the  district  court 
of  August,   1814,  affirmed  in  the  circuit  cotirt  in  May, 
181&, .  it  ought  to  have  condemned  the  goods  in  ques- 
tion,  and  not  to  have  let  in  the  claimants  to  farther 
proof.     And   this  position  is   founded  on  an  assertion 
that  the  bills  of  lading.  No.  108,  109,  141, 122,  and 
118,  furnish  nO  evidence  whatever  of  proprietary  life 
terest    in  '  the    consignees,    and  on  the  apprehensfbn 
that  the   admission  of  farther  proof  in  cases  so  cir- 
cumstanced might  destroy  all  security  for  belligerent 
Vol.  III.  6 
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ltl8.      rights.     And,  dees   a  bill   of  lading   furnish  no   evi- 
ThTf^  1  ^^'^^^J   ^^^  ^^^^  presumptive,  of  proprietary  interest 
atbaft.      ^^  ^he  consignee  ?     It   is  understood,   an^  such  was 
the  language  of  this  court  in  the  case  of  the  St.  Joze 
Indiano,«   that  in  general  the  rules  of  the  prize  court, 
as  to  the  vesting  of  property,  are  the  same  with  those 
of  the   common   law.     Now,   "  every  authority  which 
can  be  adduced,  from  the  earliest  period'  of  time  down 
to  the  present  hour,  agree,  that  at  law,  the  property 
does 'pass  as   absolutely  and  as  effectually,  (by  a  bill  ' 
of  lading,)  as  if  t%e  goods  had  been  actually  delivered 
into  the  hands  of  the    consignee."*      "  If  upon  a  bill 
of  lading,"  (says  Lord  Hardwicke,   in  Snee  v.  Pres- 
cott,«)  between   merchants   residing  in  different  coun- 
tries, the   goods'be   shipped  and  consigned  to  the  prin- 
cipal  expressly  in  the   body  of  the  bill  of  lading,  tha* 
vests  •  the    property  in  the   consignee."     The  right  of 
the  consignor  to  stop  'goods  in  transitu  is  not  founded 
on   any   presumed  property   in  the  consignor,  but  ne? 
cessarily   supposes    the    property    to   be  in   the  con- 
signee; for,   "it  is  a  contradiction  in  terms,  to   say  a 
man  has  a   right   to    stop  his  own  goods  in  transitu." 
It  is  a  right   founded   wholly   on  equitable  principles, 
"which   owes  its  origin  to  courts  of  equity — and,  the 
question  is  not  whether  the  property  has  vested  under 
the  bill   of  lading,   for   that  is  clet^r ;  but  whether  on 
the  insolvency  of^  the  consignee,  who  has  not  paid  fer 
the  goods,  the  consignor  can   countermand   the  Cidn- 

a  1  Wheat,  213. 
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sigumeDt,    ox,    in    other    words,    devest  the  property      1818. 

which  was  vested  in  the  consignee."<<      Unless,  there-   A^'^T^f^, 
f  It     !•«•  1  1  •         i»  Tbernend" 

fore,  a   totally  dinerent  rule,  as  to  the  vesting  of  pro-     gebaft 

perty,  is  to  be  asserted  in  a  court  of  prize  from  that 
"which  is  established  at  law,  a  bill  of  lading  absolute- 
ly Tests  the  property  in  the  coilsignee,  and,  of  tourse, 
is  the  appropriate  and  definite  evidence  of  his  propri- 
etary interest  But,  it  is  said,  these  bills  of  lading 
do  not  express  the  shipment  to  be  for  the  account  and 
risk,  of  the  consignees,  and  state  that  the  freight  has 
been  paid  in  London,  and,  ^^of  course^  by  the  con- 
si^ois."  Surely  it  is  not  seriously  contended,  that 
the  omission  to  declare  the  shipment  to  be  on  account 
of  the  consignees^  and  the  declaration  that  the  freight 
has  been  paid  .in  London,  and,  ^^4>(  tonT^e^  by  the 
consignors,"  Qoukl  have  .been  designee;!  to  secure  to 
the  consignors  the  right ,  of  stopping  in  transitu  ? 
This  right  is  founded  x>n  principles,  of  equity  which 
giv^  it  a  direct  application  to  ^hipm^ts  made  on  ac- 
count of  the  consignees,  and  which  have  no  connec- 
tion whatever  with  the  legal  consequences  of  the  pay- 
ment of  freight.  Let  us  see,  however,  what  infer- 
ences may  be  fairly  drawn  from  the  peculiarities 
which  are  noticed  in  the  bills  of  lading..— They  omit 
to  state  that  the  shipment  is  on  account  and  risk  of 
the  consignees.  Shall  we  thence  infer  that  the  ship- 
ment is  on  account  and  risk  of  the  consignors  ?— 
This  is  not  the  inference  of  the  law.  If  the  bill  of 
lading  vests  the  property  in  the  consignee,  he,  of 
course,  sustains  the  peril  of  the  shipment,  unless  there 
he  an  agreement  to  the  contrary.     It  would  be  a  sin- 

a  6  Eaet.  S8.  Note. 
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1S18.  gular  ahsardity,  indeed,  if  the  law,  upo^  4he  instni-  . 
TheP^d-™*****  jwe^ttwied  that  tb$  consignee  was  the  owner, 
i^haft  Aod  ^t  the  same  time  jarred  that  he  did  not  bear 
the  ordinary  risks  of  ownership.  Where  the  ship- 
.rnent  is  on. account  and  at  the  risk  of  the  consignor, 
and  not  of  the  consignee,  there  it  may  be  proper  to 
express  the  fact,  because  it  is  opposed  to  the  legal 
presumption — But  that  an  omission  to  .  state,  what 
without  statement  is  presumed,  c.n  be  converted  into 
an  argument  against  the  presumption — will  be  an  in- 
stance of  intellectual  dexterity,  rather  fitted  to  surprise 
than  to  satisfy  the  inquirer  after  truth.  A  bill  of  lad- 
ing eridences  an  agreement  made  by  the  master  with 
the  shipper  for  the  delivery  of  the  goods  to  the  con- 
signee. His  undertaking  is  simply  to  carry  the 
goods  for  the  stipulated  price  to  the  consignee.  He 
knows  not  that  the  consignee  is  to  sustain  the  risk 
•f  the  shipment — fle  cannot,  therefore,  with  pro- 
priety, aver  it  in  his  contract.  If,  indeed,  the  o<Dn- 
signor  is  to  sustain  the  risk,  and  wished  this  fact  \<5 
be  stated  in  the  master's  undertaking,  then  has  he 
the  full  evidence  which  warrants  the  insertion  of  such 
a  clause  in  the  bill  of  lading.  And,  accordingly,  such 
is  the  mercantile  usage.  Bills  of  lading  ordini^rily 
express  account  and  risk  when  they  are  not  the*  ac- 
count and  risk  of  the  consignee.  •  But  it  is  otherwise 
with  invoices — These  are  documents  passing  be- 
tween the  parties,  to  the  shipment,  and  contain  the 
declaration  of  the  consignor  to  the  consignee.  These, 
therefore*  declare,  however  it  may  be,  at  whose  ac- 
count and  hazard  the  shipment  is  made.  The  other 
peculiarity  noticed  in  the  bills  of  lading  is,  that  the 
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freight  is  paid  in  London,    and,  "of  cowrstj   by  th«      tSlB* 
coniignora.'V    li^  this  cdroHary,  thus    s^^^'oarily  dc-^^j.^^^^^ 
daeed^  of  a  payment  by  tl|e   shippers,  mean   no  more     aq^ft. 
tha^i  a  payment  by  the  consignees  through  the   4rip- 
pers  as  their  immediate  agents  at  London,  it   may  be 
admitted  as  probable,  and,  at  all  events,  as  harmleifs. 
Bdt  if  it  mean  a  payment  by.  the   shippers'  as   princi- 
pals, or  on  their  own  account,  then  it  is  denied  to  fol- 
low from  the  proposition  which  it  claimTs  as  its   pr«rm- 
ises.    But  the   peculiarities,  thus    examined,  arc  re- 
lied on  as  constituting  a   support    on  which  to  rest 
the  doctrine  contained  in  the  cases  of  Davii^  etal.,  t. 
Jamesj^  and  Moore  v. '  Wilsony^  which  are  cited,   (as 
it  would  seem,)  to   proye,  that  where  the    consignor 
pitys  the  freight,  the  bill  of  lading  does   not    Test  the 
property  in  the  consignee;    It  is  not  material    to  in- 
tqaire  how  far  these  cases  woulci  now    stand  the  test 
of  a  strict  scrutiny.     It  is  but  doixig  justice,  howeter, 
toihe  gfeat  men  who  decided  them,  to  say,  *thatthey 
establish  no  such  doctrine.    Lord   Mansfield  eti^ress- 
]y  declares,  that  be  does  not  proceed  at  all  bn  the 
ground  of  proprietorship,  but*    sfmply  on  the  agree- 
ment of  the  carrier.    And  Lord  Kenyon,    in  Dawes 
T.  Pecfc,«    stat'ds,  that  the  doctrine  which  they  furnish 
IB  no  more,  than,  tB^t  the  consigpor  may  bring  an  ac* 
lion  for  breach  of  eontract  against  the  carrier    on  his 
agreement,  where  the  consignor  is  to  be  at  the  expense 
^  Ac  toirriage^  ^^where    he  stands. in  the  character  of 
an  i/nimreT  to  the  consignee  for  the  safe  arriyal  of  the 
goods.''  It  is  alleged,  that  if  the  interest  in  these  cMkns 

«ft  Bmr.  S680.  «  1  T.  'R.  969.  t  T.  R.  330. 
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were  bona  fide  neutral,  ii  is  incredible,  that  the  in- 
voices and  letters  would  not  have  accom{}anied  the 
^haft»  shipment.  Is  it  i^ot  equally  propable,  where  the  ship- 
ments is  not  on  neutral  account,  or  partly  on  neutral 
and  partly  on  hostile  account,  and  there  is  no  attempt 
itt  deception^  that  it  would  have  been  accompanied  with 
letters  and  invoices?  Yet  in  the  vast  multitude  o/the 
shipments  clearly  on  enemy  account,  made  by  this 
ship,  and  which  have  been  condemned  without  a  con- 
troversy, there  is  not  one  in  .ten  thus  accompanied. 
The  packet  sails  between  London  and  Lisbon  with 
a  regularity,  certainty,  and  frequency,  little  short  of 
what  takes  place  in  transmissions  by  mail.  It  is  the 
great  and  established  medium  of  .conveyance,  estab- 
lished by  treaty  stipulations,  for  passengers  and  letters. 
Is  it  strange,  therefore,  that  all  the  communications 
between  the  shipper  and  the  owner  of  the  goods,  ex- 
cept a  copy  of  the  bill  of  lading,  (which  at  once  evi- 
dences the  property,  and  is  directoiy  to  the  master,) 
should  have  been  sent  by  this  certain  and  regular  and 
official  medium  of  conveyance  ?  If  duplicates  of  these 
communications  had  accompanied  the  shipments  in 
question,  this  unusual  caution  might  have  been  con- 
strued into  a  proof  of  guilt,  and  these  additional  evi- 
dences of  neutral  proprietorship  stigmatized  .as  the 
badges  of  ffaud.  •  But  it  is  alleged,  also,  that  the  bills 
of  lading  are  not  verified.  The  only  individual  of  the 
crew  examined  by  the  commissioners,  is  the  master, 
and  he  supports  the  bill  of  lading  as  far  as  can  be  ex- 
pected of  a  carrier-master.  In  answer  to  the  13th 
interrogatory,  he  declares  that  the  bills  of  lading  are 
not  false  or   colourable ;  and   in  answer  to  the  SOth^ 


OF  THE  UNITED  STATES. 

that  Le    presumes  the  goocis  shipped  belong   to  the       1818. 
respective  consignees.     The  right  of  belligerents    **"^  rpt^^^^T^. 
not   the    only   rights    deserving   of  the    notice,    and     gchaft. 
entitled  to  the  protection  of  the  courts  of  prize.  Tbaugh 
human  testimony  may  sometimes  be  corrupt,  and  often 
fallacious,  it  is   by  human   testimony  alone,  that  hu- 
nma  tribunals  can  hope  to  eviscerate  the  Itrutb.     Con- 
demoBtion  should  take   place  only  when  the   fact   of 
enemy's  property  ha^.  been    ascertained;    and   where 
that  fact    is  doubted,    proof  should  be  resorted    to. 
These  principles  have  received  the  countenance  of  all 
those  engaged  in  the    administration   of  public  law? 
whom  the  civilized  world    (cruisers  excepted)    regard 
with    reverence.     They     will    be    found   stated   with 
simplicity  and  perspicuity  in  the  famous   British  an- 
swer to  the  Prussian  memorial,  ami   communicated  to 
the  American  government  in  1794,  as  the  basis  of  the 
proceedings  in  British  courts  of  Admiralty  ;  and  which 
has  been  adopted  by  this   court  as   the   substratum  of 
ib(  own(;onduct  in  cases  of  ^prize. — ^3.  When  it   is  r^r 
collected  that  the    claimants  have  sought  to  furnish 
proof,  b£>th  (torn  the  port  of  shipment  and   the  port  of 
destination,    from    London     and  from     Lisbon ;  that 
daring  the  war,  the   means  of  procuring  such   proof 
irotfk  Europe  and  bringing  it  to  the  United   States  were 
unfrequent  and    uncertain ;  and  that  delay  will    not^ 
be  occasioned  by  listening  to  the  additions^l  proof  now 
tendered,  it  is  believed  that  the    court  will  not  refuse 
io  hear  it.     The  case  of  the  Bernon,  (<>   shows  that  the 
court,  after  receiving  farther  proof,  may  order  addi- 
tional proof,  if   requisite,  to  enlighten  its  judgment ; 

(a)  1  Rob.  88. 
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1818.  and.  the  case  of  the  Frances  («)  is  an  authority  in 
The  Friend- ^^^°^'  that  the  apptUaie  eburt  may  order  additional 
•chafL  proof,  if  the  farther  proof  on  which  the  cause  has  been 
hHrrf  Helow  is  defective.  May  not  the  appellate  court 
tnen  hear  it,  if  to  prevent  injurious  delavs  it  be  pre- 
pared  in  ai\ticipation  ?-— 4.  The  only  inquiries  of  fact> 
as  to  the.ch^ftcter  of  the  claimanjt,  at  cording  to  the 
rules  laid  ddwn  by  Sir  WjUiano  Scott,  in  the  Hersfdn 
der\W  are,  was  bl^at  the'  time'  of  -seizure  entitled  to 
restitution ;  and  is  he,  at  the  time  of  adjudication,  in  a 
capacity  to  claim  The  present  capacity  of  the  claim- 
^t  is  witliLQlit  oWubt.  His  right  to  restitution  must  he 
tested  by  his  national  charabter  at  the  time  of  seizure, 
on  the  10th  of  May,  1814.  But  the  objection  is  found- 
ed entirely  on  a  misconception  of  the.  meaning  of  the  * 
afflUayits.  Whether  the  facts  testified  be  true  or  not, 
muat  defend  on  the  veracity  of  the  deponents.  If 
tkey  are  to  be  (relieved,  they  prove  a  reiSidence  of  the 
^aimant  4^s,an  established  mei chant  at  Lisbon,  for 
several  years  preceding  the  Seizure,  and  up  to  the 
Hhh'  of  June  thereafter  r  the  leaving  of  Lisbon  on 
mercantile  business,  onifM  revertendi,-  on'^the  12th  of 
June,  1814,  and  the  continuance  of  his  domicil,  resi-. 
4ence,  and  establishment  there,  and  a  continued  pur- 
pose of  attually  returning  thither,  up  to  the  date  of  the 
liffidavits.— ^.  It  must  be  conceded,  that  for  commer^ 
cial  purposed,  among  the  civilized  nations  of  Europe 
and  the  West,  the  national  character  of  an^  individual 
is  ordinarily  that  of  tb^  country  in  which  he  i^Bsideb. 
)Io  position  is  bietter  established  than  this,  that  if  aper-^  ' 
son  goes  to  another   country,   and  there  engages  in 

'«)  8  Crmeh.  908.  353.  (b)  1  Rob.  87. 
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trade  and  takes  up  his  residence^   he  is  by  the  law  of      1S18. 
iiatioas,  to  be  considered  as  a  merchant    of  that  coun-ipf^^p^^QJ 
try.     This  general   rule  applies  to  the  case  of  British     schaft. 
merchants  domiciled    in   Portugal.     They   owe   ^le- 
giance   to  the  government,  are  protected  by   its  laws 
mingle  intimately  with  the   natives  in  all  the   social 
and  domestic  relations,  cherish  Portugae^  industry, 
increase  Portuguese  capital,  and  contribute  to  the  re- 
Tenue  of  Portugal.     It  is  true   tha,^   a  very   intimate, 
commercial    connexion   has    long   subsisted  between 
Portugal  and  Britain,  and  that  the  subjects  of  the  lat- 
ter are  encouraged   to  settle  in  the  Portuguese  domi- 
nions, by  many  advantageous  regulations  infa  vour  of 
their  trafic.      But  it  is  by  no    means   true  that  any 
British    authority  is   exercised   in    Portugal,  or   that 
Portugal  can  be  viewed  as  the    dependent  province  of 
Britain.     First    There  is  no  authority  for  the  asser- 
tion  that  the  ports  of  Portugal   are  open  in   war  for 
the  adjudication  of  British  captures  made  from  nations 
at   peace  with  Portugal.     An   irregulaT   practice  for 
merly  obtained  to  that  effect,  to  which  Sir  Wm.  Scott 
alludes  in  the   Heprick   and^  Maria;  but   it   was   sanc- 
tioned   neither  by  treaty   nor    decree.    The '  treaty   of 
1810  is  utterly    silent  on  that    head,     and    it    is    a  . 
matter  of  notoriety,   that  on    the  breaking  out  of  the 
late  war  between  the  United   States  and  Great  Bri- 
tain, a    royal    decree    was    issued,    forbidding    crui- 
sers of  belligerants  from  bringing  their  prizes  into  the 
dominions  of  Portugal,,  which  was  enforced   through- 
out the  war.     Second.    Portugal  is  not  bound  by  trea- 
ty to  deliver  up  British  vessels  brought  into  her    ports 

which  have    been    taken  by   the    enemy    of    Britain. 
Vol.  III.  7 
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1818.  The  30lh  article  of  the  present  treaty  limit*  the  obli 
Th^F^^a  8^*'^"  *°  ***^  restitution  of  propeity  plundered  hf 
gchafl.  pirates.  And  this  obligation  is  reciprocal.  Thirds 
BritMh  residents  are  not  exempt  from  the  jurisdiction 
of  the  Portuguese  tribunals.  They  haTe  the  prlTi- 
lege  indeed  of  choosing  from  a.nong  the  cwmmitiiwH' 
ed judges  ofJhe  reatm  one  who  is  to  be  presented  to 
the  king  foi  his  approbation  as  their  judge  conserva- 
tor, and  who,  if  apfiro^ed,  is  so  appointed.  The  au- 
thority of  this  judge,  (who  is  usually  selected  because 
of  his  knowledge  of  the  English  language,)  reaches 
only  to  the  trial  in  the  first  instance  of  commercial 
disputes  brought  before  him  by  British  merchants,  and 
is  ever  subordinate  to  the  higher  tribunals  of  jus- 
tice established  in  the  I'ealm,  who^  in  oU  eases^  pos- 
sess over  him  an  appellate  jurisdiction.  The  privi- 
lege is  not  peculiar  to  the  British,  but  is  extended 
to  every  friendly  European  nation.  Ptpurth.  The 
provision  of  the  treaty  of  1654,  relative  to  the  ap^ 
pointment  of  administrators  to  British  residents  dying 
intestate,  is  not  renewed  in  the  treaty  Of  1810.  There 
is  in  lieu  of  it  a  reciprocal  stipulation,  (Art.  7tb.)  for 
the  disposal,  by  the  subjects  of  both  nations,  of  their 
personal  property  by  testament.  Fifihi  The  provi- 
sion for  a'pplying  the  effects  seized  by  the  Inquisition' 
to  the  payment  of  debts  due  ihe  British  creditor, 
is  but  a  dictate  of  justice,  and  probably  jplaces  these 
creditors  on  the  same  footing  with  native  creditors. 
It  is  not  found  in  the  treaty  of  18ia  SixA.  There 
is  nothing  extraordinary  in  the  mutual  stipulation,  for 
the  tolerance,  by  each,  of  the  religion  of  the  subjects 
of  the  other,  tis-  far  as  it  may  consist  with  the  laws  of 
^  their  respective  realms.    Seven^    Nor  is  it  unosml 
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to  grant  to  the  subjects  of  other  nations,  an  exemp.  1818. 
tioD  from  monopolies  obligatory  on  native  merchants*  rp^jf^jSC^j 
It  is  perfectly  familiar  to  the  court,  that  under  the  schaft. 
British  treaty  of  1795,  such  an  exemption  was  ac- 
corded to  American  merchants  from  the  monopoly  of 
the  British  East  India  Company.  And  in  the  trea- 
ty of  1810  it  will  be  seen  that  the  stipulations  are  re- 
ciprocal. There  is  much  difficulty  in  ascertaining  the 
precise  nature  of  the  immunities^i^njoyed  by  British 
merchants  in  Portugal,  at  the  date  of  the  treaty  of 
l8lO,  because  the  practice  had  been  lo  grant  them 
occasiopally  by  dlvaraS'  These  are  temporary  proc- 
lamations, which  have  effect,  only,  for  a  year 
and  a  day.  It ,  is  -very  certain  that  some  privileges 
heretofore  granted,  were  not  then  possessed.  For 
instance,  the  alvara  of  1717  exempts  Englishmen 
from  certain  taxes  to  which*  the  natives  are  lia- 
ble, while  the  7th  article  of  the  treaty  of  1810, 
provides  that  they  shall  be  liable  to  the  same  taxes, 
(and  no  other)  af  are  imposed  on  the*  natives  of  Por- 
'tugal.  The  probability  is,  that  the  most  important  o^ 
these  immunities  are  especially  enumerated  in  the 
treaty.  It  is  unnecessary,  however,  to  proceed  fur* 
ther  with  this  examination.  Enough  appears  to  show 
that  the  attempt  to  take  the  cas^  of  British  merchants 
resident  in  Portugal,  out  of  the  general  rule  applied 
to  domicil  among  civilized  nations,  whatever  admi* 
ration  may  be  due*  to  its  boldness,  cannot  receive  the 
aanction  of  an  enlightened  court.  The  analogy  be- 
tween such  merchants  and  Europeans  in  Turkey, 
who,  there,  neither  sustain  their  original  chaiacter, 
nor  take  the  character  of  the  people  within  whose 
territories  they  sojourn,  but  owe  their  name  and  poli* 
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1818.      ticBl  existence  to   the  factory  and    associatum  hhJct' 
Hie  Friend-  ^^^^^  protection  they  carry  on  a  precarious  traffick**- 
•ehaft.      who    are    viewed  as   a  people    etempt  from    Turkish 
doA^nion^a  and  who  never  mix  with  the  n^i^es  in  any 
social   or  domestic .  concern — is  too    forced   and    un- 
natural to  afford  a  basis  for  any   arguments  applica- 
ble to  them  both.     No  authority  is  cited  in  support  of 
this  objection,    other  than  ^   remarlc  of  Sir  William 
ScoU  in  the  Henftek  and  Maria,  which  mustjbe  un- 
derstood secundum  suhjectam  matmam.     He   is  there 
speaking  of  the   validity   of  a  condemnation   in   En^ 
gland  of  an  enemy's  ship^  carried  into  Lisbon  or  Leg- 
horn— into  tlie  port  of  a   very  close  and  intimate   ally. 
But  in  opposition   to   it  there  are    great  authorities. 
The  case   of    the   Armenian    merchants    resident   at 
Madras  under  special  privileges,  who  were   lieverthe- 
le99>  subjected  to  the  general  rule  of  domicil,  beam 
directly  upon  it.^     The  case  of  the  Nayade,    which 
applies   the   commercial  rule   of  domicil  to  Prussian 
merchants  in  Portugal,  also  bears  upon  it.«      The  case 
of  the  Danaos,<'  decided    in   March,    1802,  at  a  time 
when   the  objection  was  stronger  than  at  present,    is 
directly  in  point,  and  of  the  highest  prize  tribimal  in 
England.    In  the    St.  Joze  Indiano'  it  was  expressly 
decide4  by  one  of  the   learned  judges   of  this  court, 
that  British   residents  in    the  dominions  of  Portugal 
take  the  character  of  their  domicil,  and  as  to  all  third 
parties,  are  to  be  deemed  Portuguese  .subjects.     This 
decision  was   acquiesced   in   by   the   counsel    for  the 
captors.     In  the  case   of  the    Antonio  Johanna,  such 

a  See  Consiiller  Certificate  in  the  Hermany  9  Rob.  Appea. 
L«6. 
h  The  Angelique,  3  Bob.  Appen.  B.  S94. 

€  4  ilp6.  906.    d  4  Rob.  2  la    <  9  Gattu.  «68.  f  9t. 
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ytnn  cdnsidered  the  settled  rule;. and,  according! j,  re-      ISIS* 
atitution  was  made  by  this   court  to   Mr.    Ivers^  a  ^^'j^^^v^jt 
"ndent  British  merchant,  at  St.  Michael's,    one  of   the     fcbait 
firm  of  Burnet  ifc  Ivers,   of  the  ffloiety  claimed  in  his 
behalf  as  a   Portuguese  ^subject^      The    counsel  who 
now  advances  this -objection,  declined  then  to  bring  it 
forward. 

Mr.  Chief  Justice   Marshall  fUlivered  the    opi- 

Feb 
nion  of  the  court,  and  after  stating^    e  facts,  proceed- 
ed as  follows : 

The  appellants   contend,   1st.     That  the    sentence 
pronounced  by  the  district  court  in   August,  1814, 
which  was  affirmed  by  the  circuit  court  in  May,  1816, 
condemned  finally,  the  packages  for  which  a  decree 
of  restitution  was  afterwards   made,  and  that  the  sub- 
sequent proceedings  were  irregular,  and  in   a  case   not 
before  the  court.     2dly. .  That  upon    the  merits,   far- 
ther proof  ought  not  to  haxebeen  ordered,  and  a  con- 
demnation ought  to  hare  taken  place- 
On  the  first  point,  it  is  contended,  that  these  goods, 
having  been  comprehended  in   invoices  not  endorsed, 
nor  accompanied  with  letters   of   advice,  are  witjiin 
the  very  terms  of  the  sentence  of  condemnation,  and 
iBust,  consequently,  be  considered  as  condemned. 

The  principle  on  which  this'  argument  was  overrul- 
ed in  the  court  below,  is  to  be  found  in  its  sentence. 
The  district  court,  in  its  decree  of  1814,  did  not  intend 
<o  confine  itff  description  of  the  property  condemned, 
to  the  general  terms  used  in  thaJtdecree,  but  did  intend 
to  enumerate    the    particular    bills   to    which    those 

s  1  Whieat  169. 
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I«I8.  terms  slrould  apply.  This  is  conclusively  proved  by 
The  Friend  ^^^^^^^^^^^  *®  ^^^  subsequent  intended  enumeration, 
which  is  followed  by  a  blank,  obviously  left  for  that 
enumeration.  Had  the  enumeration  been  inserted  as 
was  intended,  the  particular  specification,  would  un- 
doubtedly have  controlled  the  general  description 
which  refers  to  it.  The  unintentional  and  accidental 
omission  to  fill  this  blank,  leaves  the  decree  imperfect 
in  a  very  essential  point  ;  and  if  the  case,  and  the 
whole  context  of  the  decree  can  satifactorily  supply 
this  defect,  it  ought  to  be  Supplied.  This  court  is  of 
opinion,  that  no  doubt  can  be  entertained  respecting 
the  bills  vrith  which  the  district  court  intended  to  ;fill 
up  the  blank.  The  condemnation  of  shipments  eviden- 
ced by  bills  of  lading,  with  blank  endorsements,  or 
without  endorsement,  could  apply  to  those  only  which 
required  indorsement,  or  which  were  in  a  situation  to 
admit  of  it.  These  were  the  bills  which  were  made 
deliverable  to  shipper,  or  to  the  order  of  the  shipper. 
BiAs  addressed  to  a  merchant,  residing  in  Lisbon, 
could  not  be  endorsed  by  such  merchant,  until  the  ves- 
sel carrying  them  should  arrive  at  Lisbon.  Conse* 
quently,  such  bills  could  not  be  in  the  view  of  the 
judge,  when  condemning  goods,  because  the  bills  of  la- 
ding, were  not  endorsed;  and,  had  he  completed  his 
decree,  such  bills  could  have  been  inserted  in  it.  No 
conceivable  reason  exists,  for  admitting  to  farther 
proof,  the  case  of  a  shipment,  evidenced  by  a  bill  of  la- 
ding, made  deliverable  to  shipper,  or  order,  and  endor- 
sed to  a  merchant,  residing  in  Lisbon  ;  and  at  the  same 
time  <?onderoning,  without  admitting  to  farther  proof, 
the  same' shipment,  if  evidenced  by  a  bill  of   ladings 
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made  deliverable,  in  the  first  instance,  to  the  Lisbon      ^«1*- 
meichant.     No.  108,  for  example,  is  made  deliverable  ^ji^  pfien^. 
at  Lisbon,  to  Seg.uor  Jose  RamoF  de  Fonseco,  and  is     scbaft 
consequently  not  endorsed.     It    is    contended,    that 
these  goods  are  not  condemned.     Biit  had  the  bill  been 
made  deliverable,  to  shipper,  or   order,  and  endorsed 
to  Segnior  Jose    Ramos   de    Fonseco,    farther  proof 
would  have  been  admitted. 

Nothing  but  absolute  necessity  could  suslain  a  con- 
struction, so  obviously  absurd.  This  court  is  unanim- 
oasly  of  opinion,  that  justice  ought  not  to  be  diverted 
from  its  plain  course,  by  circumstances  so  susceptible 
of  explanation,  that  error  is  impossible ;  and  that, 
when  the  decree  was  returned  to  the  district  court  of 
North  Carolina,  with  the  blank  unfilled,  that  court  did 
right  in  considering  the  specification  intended  to  have 
been  inserted,  and  for  which  the  blank  was  left,  as  a 
substanti  «re  and  essential  part  of  the  decree,  still  capa- 
ble of  being  supplied,  and  in  acting  upon,  and  explain- 
ing the  decree,  as  if  that  specification  had  been  origin- 
ally inserted. 

This  impediment  being  removed,  the  cause  will  be 
considered  on  its  merits. 

It  is  contended,  with  great  earnestness,  that  farther 
proof  ought  not  to  have  been  ordered,  and  that  the 
goods  which  have  been  r^itored,  ought  to  have  been 
condemned  as  prize  of  war.  In  support  of  this  propo- 
sition, the  captors,  by  their  counsel,  insist  that  the 
rights  of  belligerents  would  be  sacrificed,  should  a  mere 
}>ill  of  lading,  consigning  the  goods  to  a  neutral,  unac- 
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1818*  companSed  by  letter  of  advice  or  invoice,  let  in  the  ncii- 
TheFriend-*^*'  claimant  to  farther  proof, 
achafl.  *  It  is  not  pretendtd^ihat  such  a  bill  would  of  itself 
^.„  ^,  jnstify  an  order  for 'filtitution ;  but  itcei'tainly  gives 
dinf,  eonsign-  the  person  to  whom  it  IS  addressed,  a  right  to  receive 
to* a  neSS**^^  8^°^^  ^^'^^^^ys  the  foundation  for  proof,  that  the 
JjiiXb"^^^  property  is  in  him.     It  cannot  be  believed,  that,  admit* 

uiToice  or  let- ting  farther  proof  in  the  «j8ence  of  an  invoice  pr  letter 

ler  or  ad?iou,    /►     •    . 

iftuAcienter-of  advice,  endangers    the   fair    rights   of  belligercfhts. 

Ibundadon  for  I^hese  papers  are  so  easily  prepared,  that  no  fraudu- 
HSi  of"fiStbSi  *®"^  ^^^^  would  be  withoift  them.  It  is  not  to  be  cred- 
I**^  ited,  that  a   shipper  in    London,    consigning  his  own 

goods  to  a  merchant  in  Lisbon,  with  the  intention  of 
passing  them  on  a  belligerent  cruizer  as  neutral,  would 
omit  to  furnish  a  letter  of  advice  and  invoice,  adapted 
to  the  occasion.  There  might  be  double  papers,  but  it 
is  not  to  be  imagined,  that  papers  so  easily  framed, 
would  not  be  prepared  in  a  case  of  intended  decep- 
tion. 

Effectof  .le      j^  jg  unquestionably   extraordinary,    that  the   same 
■utpieion     or  *  ^  •'  ^ 

proof  of  apoH*  vessel  which  carries  the  goods   should  not  also    carry 

ation  of  papers ..  ?,.  T»i»i. 

by  the  enemy  mvoices,  and   letters   of    advice.     But  the    inference 

elfOnT'^of  neu-  which  the  counsel  for   the  captors  would    draw  from 

2^,,^ww»this  fact,  does   not   ^em   to  be  warranted  by  it.     It 

nmfldM.  might  induce  a  suspicion,  that  papers  had  been'thrown 

overboard  ;  but  in  the  total  absence  of  evidence,  that 

this  fact  had  occurred,  the  court  would  not  be  justified 

in  coming  positively   to  such  h  conclusion.     Between 

London  and  Lisbon,  where   the   voyage  is   short  and 

the  packets  regular,  the  bills  of  lading  and  invoices 

might  be  sent  by  regular   conveyances.     But    were   it 

even     admitted  that   a    belligerent  master  carrying  a 
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cargo    chi.efly  belligerent,    bad   thrown  papers   over-       1818. 
board,  this  fact  ought  not  to  preclude  a  neutral  claim- —^^^T^. 
ant,  to  whom  no   fraud   is  impH^able,  from  exhibiting     gchafL 
proof  of  property.     In   the   case  before  the  court,  no 
attempt  was  made  to  disguise  anv  part  of  the  cargo. 
By  far  the  greater   portion  of  it  was   confessedly  Bri- 
tish, and  was  condemned  without  a  claim.     The  whole 
transaction  with  respect  to  tBir  cargo,  is  plain  and  open; 
and  was,  in  the  opinion    of  this  court,  a  clear  case  for 
farther  ptoof. 

The  farther  proof  in  the^claims  108,  109,  141,  and 
122,  consists  of  affidavits  to'  the  proprietary  interest 
of  the  claimants ;  of  copies  of  letters,  in  some  instan- 
ces ordering  the  goods,  and  in  others  advising  of  their 
shipment ;  and  of  copies  of  invoices — all  properly  au- 
thenticated. This  proof  was  .satisfactory,  and  the  or- 
der for  restitution  made  upon  it  was  the  necessary  con- 
sequence of  ita  admission.^* 


o]^.  Bonnemant  in  his  com-  forme.  Toute  ne  sont  pasd'ab- 

mentary    upon   De    Hahreu^  solue  necessite;  comme  elles 

makes  the  following  remarks :  sont  correlatives,  elles  se  sup- 

*'  Parmi  les  pieces  dont  un  pleent  cntr^  elle  et  peuvent 

navire  do^t  etre  pourvu  pour  etresuppleespard'autresequi. 

la  regalarite  de  sa  navigation,  valentes.     Mais  si  l*on  en  de- 

il  en  est  de  deux  sortes ;  les  couvre  d'autres  qui  les  demen- 

unes  servent  a  prouver  la  neu-  tent,  s'il  se  rencontre  des  dou- 

tralite  du  navire,  les  autres  oel-  ble  expeditions  on  autres  docu- 

i«>  de  la  cargaison."  mens  capable  d'ebranler  la  con 

**  Oelles  relatives  a  la  car-  fiance,  la  prespmption  defraude 
gaison  sont  las  coonoissments,  se  change  des-lors  en  certitude', 
les  polices  de  cbaigement,  les  on  ne  presume  pas  simplement 
factures.  Toutes  ces  pieces  le  navire  ennemi,  on  le  sup- 
font  pleine  et  entiere  foi,  si  pose. 
eUes  sont  en  bonne  et   due  ''La  preuve  de  la  neutra- 

Vol.  III.  8 
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J 818.  In  the  daim  to  No.   118,  made  for  Joseph  Winn,  the 

2»|,^  Pi.jg- J  farther  proof  wns  not  so  conclusive.  It  consisted  o' 
schaft  the  affidavit  of  the  claimant  to  his  proprietary  in* 
terest,  and  to  his  character  as  a  domiciled  Portu- 
guese subject,  residing  and  carrying  on  trade  in 
Lisbon.  The  affidavit  was  made .  in  London  on  the 
29th  day  of  June,.  1816,  but  states  the  claimant  to 
have  been  at  his  fixed'  place  of  residence  in  Lisbon, 
at  the  time  of  the  capture,  where  he  had  resided 
for  several  years  preceding  that  event,  and  where  he 
continued  until   the  12th   of  June,  1814,  when  he  left 

lite  est  toujours  a  la  charge  du  demontrer  la  fraude  et  la  simu- 

capture.  lation. 

*'Cette  preuve  ne  peut  et  ^'Quantauxirregularitesque 
ne  doit  resulter  que  des  pa-  peuvent  contenir  certaine  pi- 
ers trouves  a  bord  ;( 1 )  ^toute  eces  de  bord,  ce  n'est  pas  a  det 
autre  indirecte  ne  peut  etre  re-  omissions  de  forme  usitees  que 
que  ni  pour  ni  centre,  c*est  la  lestribuuauxdoivcnts*attacber 
disposition  de  Tart.  1 1 .  du  re-  c'est  par  I'ensemble  des  pieces, 
glement  du  96  Juillet,  1773,  et  surtout  par  la  verite  des 
et  des  precedens  qui  veulent  choses  qui  en  resulte,  qu'ils 
qu^onn'aitegardqu'aux pieces  doivent  se  determiner;  Tex- 
trouvee$  a  bord,  et  non  a  celles  perience  n'a  que  trop  demontre 
qui  pourroient  etre  produites  que  la  plus  grande  regularita 
apres  la  prise.  daos  les  papieis  mas  quoit  sou- 

"  C'estau  capteur  a  prbuver  vent  la  fraude  etla  simulation^ 

ensuite  Virregutariie  des  pieces  mmiaprecavtio  c(o/tM."  Bonm* 

a  les  discuter  de  la  maniere  marU^M  Trarulalion  ofde  Hah* 

qu'il  juge  convenable  pouren  reu,  Tom.  1 .  p.  28. 

(1)  The  Preneh  prize  practice  not  allowing  farther  proof,  but  aoqoit- 
ting  or  condemning  upon  the  original  evidence  consisting  of.  the  papers 
found  on  board  and  the  depositions  of  the  captors  and  captored.  The 
onlj  exception  to  this  rule  is,  where  the  papers  have  been  spoliated  by  the 
captors,  or  losjt  by  shipwreck,  and  other  inevitable  accidents.  VaUn* 
Traiie  det  Prittt^  ch.  15.  n.  7.  Bat  the  Spanish  law  admits  of  farther 
prooHn  the  case  of  doubts  arising  apon  the  original  evidence.  De  Ha* 
breu  partis,  eh.  15. 
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LiisboD  for  Bordeaux,  and  has  since*  arrived  in  London      1818. 

on  mercantile  business.     That  he   is  still  a  domiciled    ^^^ZT^ , 
,.  /*  T>  1.1-  ».,  heFnend- 

subject  of  Portugal,  intending  to   rieturn  to  Lisbon,     sch&ft. 

>irhere  his  commercial  establishment  is  maintained,  and 
his  business  carried  on  by  his  clerks  until  his  return. 
To  a  copy  of  this  affidavit  is  annexed  that  of  Duncan 
M^Andre'w,  his  clerk,  made  in  Lisbon,  who  verifies  all 
the  facts  stated  in  it. 

This  property  was  also  restored  by  the  sentence  of 
the  district  court,  and  affirmed  in  the  circuit  court.  On 
an  appeal  being  prayed,  the  circuit  court  made  an  or- 
der, allowing  this  claimant  to  take  farther  proof  to  be 
offered  to  this  court.  The  proof  offered  under  this  or- 
der consists  of  a  special  affidavit  of  one  of  the  shippers 
of  sworn  copies  of  letters,  ordering  the  shipment,  and  of 
the  invoice  of  t^e  articles  shipped. 

This  claim  not  having  been  attended^  when  the  sen- 
tence of  restitution  was  made,  with  any  suspicious  [cir- 
cumstances, other  than  the  absence  of  papers  which  have 
since  been  supplied,  and  which  was  probably  the  result 
solely  of  inadvertence,  this  court  is  of  opinion,  that  the 
farther  proof  now  offered,  ought  to  be  received.  It 
certainly  dissipates  every  doubt  respecting  the  propri- 
etary interest.  The  only  question  made  upon  it  re- 
spects the  neutral  character  of  the  claimant. 

It  has  been  urged,  that  his  native  character  easily  having^  n^- 
reverts,  and  that  by  returning  to  his  native  country,  [J'J  ^°J^f  J^ 
the  claimant  has  become  a  redintegrated    British  sub-  ^P^jJJ^  ^^^^ 

▼iutinrhiina* 
tkw  eooatrr  aft«rwardi  amm»  retirtmii,  and  Umag  bii  oommtreial  MUbOihmaat 
wh€  earriad  ob bj  hia  elarks in  hia  abaaooa. 
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1818.  ject.  But  his  commercial  establishment  in  Lisbon  still 
mt^v^A  remains;  his  mercantile  affairs  are  conducted  in  his 
uzhafu  absence  by  his  clerks  ;  he  was  himself  in  Lisbon  at 
the  time  of  the  capture  ;  he  has  comie  to  London  mere- 
ly on  mercantile  business,  and  intends  returning  to 
Lisbon.  Under  these  circumstr.nces,  hi^  Portuguese 
domicil  still  continues. 

But  it  is   contended,   tliat   the    connection  between 

Britain  and  Portugal  retains  the  British  character,  and 

the  counsel  for  the  captors  has   enumerated   the  privi- 

Hges  of  Englislimen  in  that  country. 

iw^^rraid^     There     privileges     are    certainly   very  great;    but, 

in  Portugal  do  without  eivinfi^  them  a  minute   and  separate    examina- 

notretointbcir  .  .  .  .  , 

native  charac- tion,  it  may  be  said,  generally,  that  they  do   not  con- 

that"  of^"the found  the  British  and  Portuguese  character.  They  do 
Xey^JLdi?"  not  identify  the. two  nations  with  each  other,  or  effect 
those  principles  on  which,  in  other  cases,  a  merchant 
acquires  the  character  of  the  nation  in  which  he  resides 
and  carries  on  his  trade.  If  a  £rittish  merchant,  resi* 
ding  in  Portugal,  retains  his  British  character  when 
Britain  is  at  war  and  Portugal  at  peace,  he  would  also 
retain  that  character  when  Portugal  is  at  war  and  Brit- 
ain at  peace.  This  no  belligerent  could  tolerate.  Its 
effect  would  be  to  neutralize  the  whole  commerce  of 
Portugal,  and  give  it  perfect  security; 

Sentence  afBrmed. 
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(CHANCERT.) 

M4ter,  assignee,  &c.  v.  Ktgeb,  ei  a/. 


I  for  the  spediic  perfbrmance  of  nn  •£r««>»<:nt  for  the  exchange  of  lands. 
The  contract  enforced. 


This  cause  was  argued  by  Mr.  Taylor  for  the  appel-  Feb.  itk, 
lant,  and  by  Mr.  Swann  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  '«&•  1^>A* 
of  the  court. 

On  the  25th  day  of  March,  1789,  Oeorge  Kyger  and 
Josiah  Watson  entered  into  articles  'for  the  exchange 
of  a  lot  in  Alexandria,  estimated  at  $2,200,  for  certain 
lands  in  Kentucky,  the  property  of  Watson.  The  lot 
-was  to  be  conveyed  to  Watson  within  eighteen  months 
from  the  date  of  the  contract ;  in  consideration  of 
which,  Watson  stipulated  to  convey  to  Kyger  such  lands 
surveyed  and  patented  for  him,  on  the  waters  of  Elk- 
horn  in  Kentucky,  as  the  said  Kyger  should  select,  to 
the  extent  of  $  2,200,  at  one  dollar  per  acre,  as  soon  as 
Kyger  should  make  his  election,  and  furnish  a  plot  knd 
survey  of  the  lands  chosen. 

On  the  23d  day  of  December,  1790,  a  second  agree- 
meut  was  entered  into,  which,  after  leciting  the  terms 
of  the  first,  states,  that  Oeorge  Kyger  had  represented 
to  the  said  Josiah,  that  the  land  on  Elkhorn  was  not  so 
raluahle  as  Kyger  had  supposed ;  and  had  proposed 
to  extend  the  time  of  surveying  and  choosing  the 
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1818.  lands  in  Kentucky,  and  to  be  allowed  to  take  lands  to 
the  amount  of  $2,200  on  the  waters  of  the  Elkhorn,  or 
from  other  lands  patented  for  the  said  Josiah,  in  Ken- 
tucky, at  the  intrinsic  value  which  such  land  bore  at 
any  time  between  the  25th  day  of  March,  1789,  and 
the  25th  day  of  September,  1790.  On  thib  reprelsenta- 
tion  it  was  agreed  that  the  time  for  choosing,'  valuing, 
and  conveying  the  lands  in  Kentucky,  should  be  exten- 
ded eighteen  months ;  that  Kyger  might  take  lands  to 
the  stipulated  amount,  from  other  tracts,  which  were 
specified,  at  the  intrinsic  value  between  the  periods  be- 
fore mentioned,  taking  not  less  than  700  acres  out  of 
any  one  tract.  To  ascertain  the  value  of  these  lands, 
Thomas  Marshall,  the  elder,  was  chosen  on  the  part  of 
Watson,  and  Samuel  Buler  on  behalf  of  Kyger;  and  it 
was  agreed  that  if  T.  Marshall  should  die  or  refuse  to 
act,  the  agent  of  Watson  in  Kentucky  should  nomin- 
ate some  other  person  in  his  stead.  A  similar  provis- 
ion was  made  foY  supplying  the  place  of  Buler.  The 
selection  and  valuation  being  thus  made,  Josiah  Wat- 
son was  to  convey  the  land  selected  stnd  valued. 

In  the  year  1806,  Daniel  Kyger  and  others,  devisees 
of  George  Kyger,  party  to  the  said  contracts^  filed 
their  bill  in  chancery  in  the  circuit  court  for  the  coun- 
ty of  Alexandria,  stating  the  contracts  above  ment^onr 
ed  t  and  stating,  farther,  that  the  lot  in  Alexandria  hiid 
been  duly  conveyed  ;  that  Thomas  Marshal  had  refused  ^ 
to  act  as  a  valuer ;  that  the  agent  of .  atson  had  nom- 
inated John  M^Whattan  in  his  place  ;  that  in  the  year 
1791,  the  said  M'Whattan  and  Buler  proceeded  to  make 
a  valuation,  by  which  the  lands  on  Elkhorn  were  val* 
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ucd  at  1,200  dollars,  and   by  which  one  tract  of  1,800      181^- 
acres  on  Ravin  creek,  and  one  other  tract  of  1,200  acres 
on  Forlclick  creek,  were  taken  to  complete  the  amount 
in  value  to  which  Kyger  was   entitled    under  the  eon- 
tract. 

The  bill  proceeds  to  state,  that  this  valuation  w4s 
made  known  to  Josiah  Watson,  and  the.  conveyances 
demanded,  but  from  some  unknown  cause  were  not 
made  until  Josiah  Watson  became  bankrupt.  That  in 
the  year  George  Kyger  departed  this  life,  having 

first  made  his  last  will  in  wiiting,  in  which  he  devised 
all  his  real  estate  in  Kentucky,  to  the  plaintiffs.  In 
the  year  1805  the  plaintiffs  presented  to  Josiah  Watson 
an  affidavit  made  by  M^Whattan  and  Buler,  stating  the 
valuation  they  had  made,  and  demanded  a  conveyance. 
He  excused  himself  on  account  of  the  bankruptcy,  but 
executed  a  release  which  recites  the  agreement  and  val- 
uation; and  that  a  deed  for  the  lands  had  been  exe- 
cuted by  him,  which  was  in  the  hands  of  John  M'lver, 
the  defendant.  This  release  is  annexed  to  the  bill. 
The  bill  prays  that  M^Iver,  the  defendant,  who  is  the 
assignee  of  the  bankrupt,  may  be  decreed  to'cbn  vey  the 
lands  contained  in  the  valuation  of  M'-Whattan  and  Bu- 
ler. 

The  answer  admits  the  contracts,  but  dpes  not  ad- 
mit that  Thomas  Marsliall  declined  acting  as  a  valuer, 
or  that  M^Whattan  was  appointed  in  his  place.  It 
avers  that  the  Elkhorn  lands  where  worth  the  sum  at 
which  they  were  rated  in  the  first  contract,  and  that 
the  second  was  obtained  by  the  fraudulent  representa- 
tions of  Kyger.  '  That  the  valuation  of  M'Whattw 
and  Buler  was  not  only  unauthorized,  but  made  under 
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1818.  an  imposition  practised  on  them  by  Kyger,  who  pre- 
vailed on  them  to  consider  the  contract  as'  obliging 
them  to  value  the  lands  on  Elkhorn  and  Eagle  creek  at 
no  more  that  one  dollar  per  acre,  although  they  might 
be  worth  more.  That  Josiah  Watson  never  admitted 
that  Kyger  was  entitled  to  more  than  the  Elkhorn  and 
Eagle-creek  land,  which  was,  therefore,  not  convey- 
ed to  his  assignees^  though  the  other  lands  mentioned 
in  the  bill  were  so  conveyed.'  The  defendant  con- 
sents that  a  conveyance  be  decreed  for  the  Elkhorn 
and  Eagle-creek  lands,  and  insists  thot  the  bill  as  to 
the  residue  ought  to  be  dismissed. 

Several  depositions  were  taken,  which  generally  es- 
timate the  Elkhorn  and  Eagle-creek  land  at  a  dollar^or 
more  per  acre.  One  deposition  estimates  them  at  83 
cents.  Parts  ol  those  lands  were  sold  by  Kyger  at  va- 
rious prices,  whether  on  credit,  or  on  what  credit,  is 
not  stated,  averaging  rather  more  than  one  dollar  per 
acre, 

The  deposition  of  M' Whattari  was  taken  by  the  de. 
fendant,^and  states .  that  the  valuers  acted  under  the 
first  agreement;  and,  to  the  best  of  his.  recollection, 
thought  themselves  bound  to  estimate  the  first  rate 
land  at  no  more  than  one  dollar  per  acre. 

The  c6urt  decreed  a  conveyance  for  all  the  lands 
contained  in  the  valuation,  from  which  decree  the  der 
fendant  appealed  to  this  court. 

The  appellant  contends : 

1st.  That  the  second  contract  ought  to  be  annulled, 
having  been  obtained  by  fraud.  If  this  be  against  him, 
then; 
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2d,  The  valuation  ought  to  be  set  aside,    and  a  re-      ^^^ 
Taluation  directed. 

1.  Admitting  the  lan^s  ojx  Elkhorn  and  Eagle-creek 
to  have  been  worth,  intrinsically,  one  ddllar  per  acpe, 
a  fact  not  entirely  certain,  the  court  is  of  opinion  that 
the  second  contract  is  not  impeachable  on  that  ground. 
It  is  not  suggested,  nor  is  it  to  be  presumed,  that  Wat- 
son derived  his  sole  ^knowledge  of  the  value  of  his 
lands  from  the  representations  made  by  Kyger.  The 
value  fixed  in  the  first  contract  was  probs^bly  founded 
on  his  previous  information,  and  there  is  no  reason  to 
doubt,  that  when  Kyger  was  dissatisfied  with  the  stip- 
ulated price,  Watson  was  perfectly  willing  to  leave  the 
value  to  arbitrators  mutually  chosen  by  the  parties. 
The  court  perceives  no  reason  for-  annulling  the  sec- 
ond contract. 

2.  On  the  second  point  the  establishment  of  the  val 
nation  made  by  M^Whatten  and  Buler,  there  is  a  total 
want  of  testimony.  The  defendant,  in  his  answer,  de- 
nies the  authority  of  M^  Whattan  to  act  as  a  valuer,  and 
thef  e  is  no  proof  to  support  the  allegation  of  the  bill. 
The  ex  parte  affidavit  of  JVf'Whattan  and  Buler,  did  it 
even  contain  any  evidence  of  their  authority,  is  inad- 
admissible  ;  and  tjhe  recitals  of  the  deed  of  the  release 
execu^d  by  Watson  after  he  became  a  bankrupt  are 
not  evidence.  The  decree,  therefore,  so  far  as  it  estab- 
lishes this  valuation,  and  orders  conveyances  to  be  made 
in  conformity  with  It,  must  be  reversed,  and  that  val- 
uation set  aside  and  a  new  one  directed. 

Decree  accordingly. 
Vol.  III.  9 
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(raACTics.) 

The  Dxaha. 

Dacfee  io  an  imUnce  cause  afirmad  ifith  damagiet,^  at  tli9 
rale  of  six  per  cenUim  per  anDiiin*  oii  tfae  amoimt  oi  the  tp* 
i^raieed  ^alue  of  the  cai^go,  (the  acme  having  been  deliveied ' 
to  the  claimant  on  baiTy)  incfuding  interest  from  the  date  of 
the  decree  d[  condiemnation  in  the  dietrfct  court. 

Appeal  from  the  circuit  xourt  of  South  Carolina. 

Thia  waa  an  information  tinder  the  npn-importalion 
hiwa,  against  the  ship  Diana  «nd  cargo.  Condemna^ 
tion  was  pronounced  in  the  district  and  citcuit  courts, 
and  the  cauae  was  brought  by  appeal  to  this  court.  At 
the  last  term,  on  the  hearing,  it  was  oidered  to  faztber 
proof;  and  the  farther  proof  not  being  satisfactory,  the 
decree  of  the  .court  below  wac  affirmed  at  t&e  preaent 
term.. 

Fii.  I0A.  Ur*  Bmrrianj  for  the  United  States,  inquired  wKeChe'r 
the  damages  should  be  computed  from  the  date  of  the 
bond  gi^^n  for  the  appraised  yalne  of  the  cargo*,  or 
from^^  decree  of  the  district  court* 

The  court  waa^^f  opinion,  that  the  damages  sfatHiId 
be  computed  at  'Hie  rate  of  aix  per  centnm  on  the 
amount  of  the  appr^^ised  Talue  of  the  eai>go,  includtnf^ 
interest  from  the  date  of  the  decree  of  condemn«ition  in 
the  diatrict  court- 
Decree  affinued. 
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1818. 


(IvtTANCE    COU&T.) 

The 
The  Nsw-YoiK— TVoup^  Claimant.  Naw-Yoft 

the  iMa-inporUlioa  «cti.     AUcfad  ezcoM  •£  difliwi 
repelled.    Condemntlten  proooaope^. 

This  cause  was  argued  by  Mr.  D.  B.  Ogd^  for  thtFth.  bth. 
appellant  and  claimant,  and  by  Mr.  Hopkimm  and  Mr. 
BMwin^  for  the  United  States.* 


m  The  latter  counsel  cited 
the  Ekanor,  Edwards^  159* 
160.  In  this  case.  Sir  >ViUiam 
Scott  observes,  that  ^*  r^al  and 
Irresistible  distran  saudt'be  at 
an  times  a  sufficient  passport 
lor  human  beings  under  any 
SDch  application  of  human  laws 
Bat  if  a  party  is  a  false  mendi- 
cant, if  he  brings  into  a  port  a 
ship  or  cargo^under  a  pretence 

'  which  does  not  exist,  the  hold- 
ing out  of  such^  a  fiilse  cause 
izes  him'  wjth  a  fraudulent 
porpose.  If  he  did  not  come 
in  lor  the  onlf  purpose  which 
the  law  tolerates,  he  hat  really 
ccMnein  for  one  which itpro- 
Ubits,  that  of  carrying  on  an 
Interdicted  comiperce  in  whole 
or  in  part  It  is,  I  presume, 
an  nniveml  rule,that  the  mere 
eoming  into  port,  though  with- 
out breaking  bulk,  ib  frima 

jmu  •rideace  of  an  importa- 


tion. At  the  same  time,  this 
pre4umption  may. be  rebutted? 
but  it  lies  on  the  party  to  assign 
the  other  caQsOi  and  if  the 
cause  assigned  turns  out  to  be 
false,  the  first  presumption  ne- 
cessarily takes  place»  and  the 
fraudulent  importation  is  fas- 
tened do?m  upon  him.  The 
court  put  the  question  to  the 
counsel,  wheOier  it  was  meant 
to  be  SLigued,  that  the  bringing 
a  cargo  into  an  interdicted  port 
under  s  false  pretence,  was 
not  a  fraudulent  importation, 
and  it  has  not  been  denied  that 
it  is  to  be.  so  considered.'^ 
^  Upon  the  fact  of  importa- 
tion, therefore,  there  can  be 
no  doubt ;  and, .  consequently, 
the  great  point  by  which  the 
case  is  reduced,  is  the  distress 
which  js  alleged  to  haT6  occa- 
sioned it  Now,  it  must  be  sn 
uifefit  distress;    it  must  be 
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1818. 

The 
New-Tork. 
Fdf.  KM. 


Mr.  Jasiice  Litinostoh  delivered  the  opinion  of  tlic 
court. 

This  is  an  appeal  from  the  circuit  court  for  tlie  South-* 
ern  District  of  New-York. 

This  ship  was  libelled  (or  faking  on  board,  at  the 
Island  of  Jamaica,  with  the  knowledge  of  the  master, 
61  puncheons  of  rum,  23  barrels,  .of  lime*,  and  20 
barrels  of  pimento,  with  intention  to  import  the.  same 
intp  the  United  States,  contrary  to  the  provisions  of 
an  act  of  Congress  interdicting  commercial  inter* 
course  between  Great  Britain  and  the  United  States, 


something  of  grave  necessity ; 
such  as  is  spoken  of  in  oor 
hooks,  where  a  ship  is  said  to 
he  driven  in  by  stress  of  wea- 
ther .  It  is  not  sufficient  to  say 
it  was  done  to  avoid  a  little  bad 
weather,  or  in  consequence  of 
foul  winds;  the  danger  mutt 
he  such  as  to  cause  apprehen- 
sion in  the  mind  of  «i/  honest 
and  firm  man.  L  do  not  mean 
to  say  that  there  must  be  an. 
actual  physical  necessity  ex- 
isting at  the  moment ;  a  moral 
necessity  would  justify  the  act; 
where,  for  instance,  the  ship 
had  sustained  previous  damage 
so  as  to  render  it  dangeroos  to* 
the  lives  of  the  persons  on 
board  to  prosecute  the  voyage: 
Such  a  case^thodgh  there  might 
be  no  existing  storm,  would  be 
viewed  with  tenderness  ;  but 


there  muiit  be  at  least  a  moral 
necessity.  Thenyagainywherer 
the  party  justifies  the  act  upon 
the  plea  of  distress,  it  must  not 
bo  A  distress  which  he  has  ere-* 
ated  himself,  by  putting  on 
board  an  insufficient  quantity  of 
water  or  of  provision^  for  such 
a  voyage ;  for  there  the  dis* 
tress  is  only  a  part  of  the  roe* 
chanisiQ  of  the  fraud*  and  can- 
not be  set  up  \n  excuse  for  it; 
and  in  the  next  plaice,  the  dis- 
tress  must  be  proved  by  the 
clahaant  in  a  clear  and  satisfac- 
tory manner.  It  is  evidence 
which  comps  from  himself^and 
from  persons  subject  to  his 
power,  Jind  probably  involved 
in  the  fraud,  if  any  fraud  there 
be,  -and  is,  therefore,  liable  to 
be  rigidly  examined." 
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{Vftssed  the  Ist  of  March,  1809,  and  the  cargo  was  libel<r      1818. 
led' for  an  importation  bto  the  United  States,  in  viola-      r^^ 
tion  of  the  provisions  of  t)ie  same  law.  New-York. 

-  A^  claim  vras  interposed  hy  John  Troup,  of  the  city 
of  New- York,  merchant,  which  denies  the  allegation 
of  the  libel,  as  to  the  intention  with  which  the  articles 
mentioned  in  the  libel  were  put  on  board  at  Jamaica ; 
and  as  to  the  importation,  he  states,  that  on  or  about 
the  6th  of  October,  1811,  the  said  ship,  with  the  said 
cargo  on  board,  being  on  the  high  seas  on  the  Ameri- 
can coast  about  five  leagues  distant  from  land,  and  hav* 
ing  lost  her  rudder,  and  being  otherwise  disabled,  was, 
by  stress  of  weather,  compelled  to  put  into  the  port  of 
New  York,  contrary  (o  the  will  and  design  of  the  mas- 
ter, and  against  the  express  orders  of  the  claimant,  as 
owner  thereof,  communicated  to  the  said  master  before 
his  arrival. 

On  board  the  vessel  were  two  manifests  of  the  car- 
go, both  of  which  stated  the  cargo  to  have  been  laden 
on  board  at  Montego  bay,  in  Jamaica  ;  but  one  of 
them  declared  her  destination  to  be  Amelia  Island, 
and  the  other  New-York.  The  latter  was  delivered 
to  an  officer  of  the  customs,  and  a  certificate  by  him 
endorsed  thereon,  stating  that  fact,  dated  the.  14th 
October,  1811.  The  other  manifest  was  exhibited 
at  the  custom-house  in  New-York,  on  the  25th  Oc- 
tober, 1811,  at  which  time  the  master  took  the  oath 
usual  on  such  occasions,  stating  that  the  said  ma- 
nifest contained  a  true  account  of  all  the  goods  on 
board,  and  that  there  were  not  any  goods  on  board,  the 
importation  of  which  into  the  United  States,  was  prohi- 
bited By  law. 
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18t8.  John  DaTisooytke  master,  deposed,  that  ne  was  with 

""^^T^^  th^  said  shipkt  Jamaica,' in  August,  1811.  That  his 
New-Toik.  ^'rders  from  the  claimant  were  not  to  take  on  board 
at  Jamaica  any  West  India  produce  foK  the  United 
States.  That  the  consignee  of  the  said  ship,,  the 
JfiHrthem  Liberiiesi  (evidently  a  mistake  for  the  JWuh 
Yarkj)  insisted  upon  it  that  he  should  tiike  a  cargo 
of  West-India  produce  on  board,  stating  it,  as  his  opi- 
nion, that  the  non-intercourse  law  would  probably  be 
repealed  before  he  could  arrive  at  New- York,  and 
that,,  at  any  rate,  he  could  stand  off  and  on  Sandy 
Hook  until  he  should  receive  the  orders  of  his  owner 
how  to  proceed.  That  he  was  thus  ijpduced  to  take 
the  said  cargo  on  board,  with  which  he  saUed  with  or- 
ders from  the  consignee,  and  with  intention  to  obey 
them,  not  to  attempt  to  come  into  the  port  of  New- 
York  uiAess  he  received  from  the  owner  directions  off 
•Sandy  Hook  so  to  do ;  that  on  the  6th  of  October,  in 
the  same  year,  while  on  the  voyage  from  Jamaica, 
th^y  had  a  severe  gale  of  wi;id  from  the  soxith-west, 
varying  to  the  southward  and  eastwards  accompanied 
with  a. very  heavy  sea.,  which  continue'd  nearly  twen- 
ty hours,  in  the  course  of  which  they  split  the  fore- 
sail aod  carried  away  the  rudder.  X^at  on  the  llth 
day  of  October,  they  n^ade  soundings  about  40  miles 
to  the  southward  of  Sandy  Hook,  where  he  received 
a  letter  from  the  owner  by  a  pilot-boat,  the  contents 
of  which  he  communicated  to  the  crew,iind  told  them 
he  should  wait  off  the  Hook  until  he  received  farther 
orders  fi^om  the  owner  ;  but  they  declared  that  the 
rudder  was  in  such  a  State  that  it  was  unsafe  to  re« 
main  in  her  at  sea,   and  that  they  would  leave  the 
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•hip  in  the  ]^ilot  boat  unless  he  i^ould  bring  her  into      l^^^* 
poTt»     Tbat^  in  his  opinion,  it  would  haVe    b^en  dan-  '     rfi^^ 
fCeious  and  very  unsafe  to  continue  at    sea  with  theNiw-Totk. 
aaid  ship  in  tbe  condition  in  which  the  rudder  then  was, 
and  he,  therefore,  consepted  to  bring  her   into  Newii. 
York,  believing  that  it  was  necessary  to  do  so  for  the 
preserration  of  tbe  cargo  and  the  lives  of  tbe  people 
on  b^ard  ;  that  he  was  towed  into  New-Yorky  by  a  |)1- 
lot-boat,  as  the  pilot  would  not  take  charge  of  the  ship 
unless  she  was  towed«. 

The  letter  of  the  owner,  referred  to  in  the  master's 
testim^ony,  is  d^ted  in  New- York,. the  third  of.  October, 
18U,and  is  addressed  to  him   as  follows  :— 

**Not  knowing  if  yo.u  have  rum  in,  I  take  this  pre- 
caution by  evert  boat ;  if  you  have  rum,  you  are  to 
sCand  off  immediately  at  least  four  leagues,  and  keep 
your  ship  in  as  good  a  situation  as  you  can,,  either  for 
bad  weather  or  to  come  in  if  ordered ;  you'musl  get  the 
pilot  to  bring  up  all  the  letters  for  me,  &c.  also,  a  let- 
ter from  yourself,  stating  the  state  of  your  ship,  provis- 
ions, &c  and  bring  them  to  town  as  soon  as  possible ; 
give  me  your  opinion  of  yoqr  crew,  if  you  think  they 
can  be  depended  on  if  we^nd  it  necessary  to  alter  our  < 
port  of  departure.  Ifynnliave  rum  in,  I  expect  the 
ship  must  go  to- Amelia  Island,  or  some  other  port,  as 
they  seize  all  that  Comes  here.  You  may  expect  to 
see  Of  hear  from  me  in  a'  day  or  two  after  your  being 
off,  you  keeping  the' Highlands  N.  W.of  you  I  think 
will  be  a  good  birth.  If  you  are  within  three  leagues 
of  the  land  you  are  liable  to  seizure  by  any  aiBijed  veSf' 
•el.'' 
Oothe  18th  of  October,   1811,  a  survey  was  made' 
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!818«  of  the  New- York,  by  Ihe  boavd  of  wardens,  which 
j^^  stated  the  rudder  gbnej  the  stern  post  and  counter 
New-York.  plaAk  injured,  the  oakum  work)ed  out,  the  main  ccp 
split  and  settled,  fore-topsailyards  sprung,  pallpits  bro-* 
ken  ;  fore-topsail  sheet  bill,  started  and  broken.  This 
injury  was  stated  by  the  master  tolhe  wardens  to  haVe 
happened  in  a  gale,  in  lat.  27®  SO''  N-  and  long.  80  W- 
The  wardens  gaye  it  as  their  opinion,  that  the  said  yes- 
sel  ought  to  be  unloaded  andhove  put  to  repair  her 
damages  before    she    zou\d    proceed  to  sea   in   safe 

On  the  7th  of  Noyember,  of  the  same  year,  after  the 
NewfYork  was  unloaded,  the  wardens  again-  surveyed 
her,  and  reported,  the  middle  rudder  brace  broken,  the 
crown  of  the  lower  brace  gone.  Some  of  the  sheath* 
ing  fore  sfnd  aft  gone,  the  rudder  badly  chafed,  and  so 
much  injured,  as  not  to  be  fit  to  be  repaired. 

dn  this  eyidehce,  the  district  court  pronounced  a 
decree  of  restitution.  From  this  sentence  the  United 
States  appealed  to  the  circuit  court,  held  for  the  south- 
ern district  of  New-York,  in  the  second  circuit,  where 
that  sentence  was  reversed.  From  this  last  decree, 
an  appeal  is  made  to  this  court,  whose  duty  it  now  is 
to  inquire  which    of   these   sentences  is  correct. 

If  the  articles  in  question  were  taken  on  board  with 
the  intention  of  importing  the  same  into  the  United 
States,  and  with  the  owners  or  master^s  knowledge,  a 
forfeiture  of  the  vessel  must  be  the  consequence, 
whether  she  were  forced  in  by  stress  of  weather  or 
not ;  and  even  if  no  such  intention  existed  at  the  time 
of  loading  at  Jamaica,  the   fame  consequence   will  at- 
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tach  to  the  goods,  if  it  shall  appear  that  the  coining  in      1818. 
of  the  vessel  was  voruntary  on   the  part  of  the   mas-    ^^^'^^^ 
tcr  New-ToTk. 

The  claimant  has  first  endeavoured  to  clear  tbe  trans- 
action of  all  illegality  in  its  incept  ion,  and  tbinks  he 
has  offered  testimony  sufficient  to  satisfy  tbe  court  that 
there  was  no  intention  at  the  time  of  loading  at  Jamai- 
ca, to  import  the  cargo  into  the  United  States* 

When  an  act  takes  place^  which  in  itself,  and  un- 
explained, is  a  violation  of  law,  and  the  inducements 
to  such  infraction  are  great,  it  will  not  be  thought  un 
reasonable  in  a  court,  to  expect  from  a  party  who 
seeks  relief  against  its  consequences,  the  most  satisfac- 
tory proofs  of  innocence,  especially,  as  such  proof  will 
generally  be  within  bis  reach.  .If  theur  any  papers, 
which  in  the  course  of  si^ch  a  transaction  must  have 
existed,  are  not  produced,  pr  if  any  others  which  come 
to  light,  do  not  correspond  with  the  master^s  relation  ; 
and  especially,  if  all  the  witnesses  who  tire  in  the  pow- 
er, and  many  of  them  in  the  interest,  and  under  the  in- 
fluence of  the  party,  are  omitted  to  be  examined,  when 
it  is  impossible  that  they  should  not  be  intimately  .ac- 
quainted with  the  most  material  circumstances ;  and 
instead  of  this,  the  chief,  if  not  only  reliance  of  the 
claimant,  is  placed  on  the  evidence  of  a  party,  who,  if 
the  allegations  of  the  libel  be  true,  is  himself  liable,  to 
a  very  heavy  penalty  ;  when  such  a  case  occurs,  a^ 
itourt  must  be  expected  to  look  at  the  proofs  before  it, 
with  more  than  ordinary  suspicion  and  distrust. 

'In  this  case,  there  was  an  importation  which,  prima 
/itcie^   was  against  law,  and  was  in  the  dame  degree 
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1818*      eridenee  of  an  ori|riDaI  rntention  to  import ;  the  bintlieii 
^"^^^    then,  of  sbawing  the  absence  of  aueh  an  rntention^  wm 
N^w-York.  thrown  upon  and  assumed  by  the  eIaini«of«     In  doing 
this,  he  satisfies  himself  vnib    the  examniafioB  of  the 
master ;    who  states^  that  be  had  orders  from  his  own* 
er,  not  to  take  on  board  at  Jamaica  any  W-  it  India  pro* 
duce  for  the  United  States^    What  is  become  of  these 
orders  f  Does  a  master  sari  on  a  foreign  royage  with 
yerbal  instrnctions   only  ?  This  is  not  the    common 
course  of  business.     Instructions  to  a  master  of  a  res* 
sel  are  generally  in  writing ;  and  fot.tho  owners  great* 
er     security,     there    is    always    left    with    bim,    a 
copy    certified    or    acknowledged     by    the  former* 
If  so,   why  are    they  tiot    prodoced  f    They  would 
speak    for  themselres,    and     be    entitled    to    more 
credit  than  the  declarations  of  a  person   so  deeply  in* 
terested  to  misrepresent  the  transaction,  aa- this  wit* 
ness  is.     The  court,  therefore,  might  well  throw  out 
of  the  case  the  little  that  is  said  of  these  instrucliony 
so  long  as  they  are  not  produced ;  and  it  is  not  pre- 
tended that  they  were  not  reduced  to  writidg,  or  if 
they  were,  that  they  are  lost ;  which,  indeed,  is  not  a 
rery  supposable  efent,  if  the  onfinary  precautions  on 
this  occasion  haVe  been  obserred.    But  notwitbstatid- 
ing  these  very  positive  orders,  tbe  master,  in  (Greet  rio- 
lation  of  them,  and- at  the  hazard  of  the  most  serioue 
consequences  to  hunself,  takes  on  board   a '  cargo  ex- 
pressly prohibited  by  his  owner,  in  compliance  with 
the  directions   and    opinion   of  a  consignee,    whose 
name  is  also  withheld,  and  who  does  not  appear  to 
have  had  any  right  to    interfere  in  this    way.    Se 
great  a  responailHlity  would  hare  attached  upon  suck 
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%  palpmble  breach  of  orders,  that  it  b  a  good  reason  for  iSia. 
doabting  whether  they  tyet  existed.  Nor  is  this  part  ""^^T^ 
of  the  ma«ter^8  testimony  verified  by  tiije .  claim,  whkh  i^ew^Yoiiu 
obsenres  a  profound  silence  in  relation  to  these  or  any 
other  orders,  that  may  have  been  giren.  H  no  writ- 
ten instmctions  were  delivered  to  thto  master,  which 
we  are  at-fiberty  to  believe,  as  none  are  produced,  a 
better  mode  could  hardly,  have  been  devised  to  avoid 
detection.'  It  has  been  said  in  argument,  that  the  in- 
tention of  the  master^s  coming  to  the  United  States 
was  altogether  contingent,  and  depended  on  a  repeal 
of  the  non-intercourse  act,  and  that,  he,  accordingly, 
did  not  mean  to  come  in  if  that  act  were  still  in  force. 
Bat  how  does  this  appear  ?  Nothing  of  the  kind  is 
otated  in  his  depositian;  on  .the'  -contrary,  his  coming 
in,  according  to  his  own  account,  depended  not  on  the 
repeal  of  this  law^  but  on  the  orders  of  his  owner; 
1m  came,  he  says,  on  this  coast,  vnth  intention  to  obey. 
the  ordersof  the  consignee,  not  to  attempt  to  coo^e 
into  port  unless  he  received  orders  from  the  owner, 
off  Si^dy  Hook,  so  to  do.  If,  therefore,  he  had  found 
those  laws  yet  in  force,  which  he  probably  bad  heard 
was  the  case,  soon  after  his  coming  on  the  American 
coast,  and  long  before  he  fell  in  with  the  pilot  boat 
which  carried  down  the  letter  of  his  owner,  he  still 
intended  to  have  come  in,  if  his  owner  had  ordered 
him  so  to  do.  His  intention,  therefore,  as  taken  from 
his  own  relation,  is  not  altogether  of  that  innocent 
suture  which  it  has  been  represented  to  be.  When  the 
Tossel  sailed  from  Jamaica,  does  not  exactly  appear ; 
all  we  know  from  the  master's  account  is,  that  she 
WM  there  in  August,  and  met  with  a  gale  on  the  6th 


68  CASES  IN  THE  SUPREME  COURT 

1«1S.      of  October  following,     if  is  prdbafele-,  however,  frOiil' 
^■^IT^^    these 'dales,  that  she  iad  bteeft  long  enoagh   at  sea  to 
Neir-York.  meet  with  one  or  nw'rfe  vessels  from  the  United   States, 
•from  ■  Hrhich    itffoftoaWoh'  might  -hafe-  been  rcceiTcd 
of  th'^'^*  acidal    'siate- *  of  •  things  in   this  country  in 
relaticAi  to  tbislaw.^' VTh^thcr  atty '*«iK>h   vessel   were 
met  with,  *w^  know    not;  but  mi^ht  have  known  if 
any  ofthecrew'6r    of  the   {)assengers  had    been  ex- 
amined, or  the' log-booit  p^roduced.     If  such   informa- 
tion were  received  on  the   coast,    and   the  master  of 
the  New- York*  had  persisted   afterwards    in   keeping 
the  sea  until  he  Could  hear  from  hts  owner,  it  would 
amount  to  strong  proof  of  ah   original  design  to  come 
here,     'the  opinion   which  has  already   been   intima- 
ted on  this  part  of  the  case,  which  'depends  on   the  in- 
tention with  which   the    cargo   was    loaded,    will    be 
much  strengthened  by  proceeding  to  Consider  the   plea 
of  necessity  on  which  the  coming    in  «is  justified,   and 
the  facts  relied  on,  in  support   of   tliis   plea.    The  ne- 
whidniSlex-Ccssity  must   be    urgent,    and'  proceed    from   such    a 
rfAa^*^^^*^f****®  of  things   as   may  be  supposed    to.  produce    on 
tnde,mustbethe    mind  of  a  skilful   mariner,  a  well     grounded  ap- 
^oeeed    from  prehension  of  the  loss  of  vessel  and   cargo,  or  of  the 
5J^  SSTmay  lives  of  ^^^  cre  w.     It  is  not  every  injury    that   may  be 
to   wSluce    ^eceive^  ^^  ^  storm,  as  the    splitting   of  a   sail,    the 

oathemindofgprinrrincr  of  a  yard,  or  a  trifling  leak,    which    will  ex- 

a  ikilfal  main-  ...  -  \- 

ncr,    a   weUcuse  the  vi61ation  of  the  laws    of    trade.     Such    acci- 

ff^e  losaof dents  happen  in  every  voyage ;  and  the  commere  of 
^^r"of*Uie^^  coiintry  could  be  subject  to  any  regulations,  if 
IiTea  of  the  they  might  be  avodied  by  the  setting  up  of  such  triv- 
ial accidents  a5  these.  It  ought  also  to  be  very  ap- 
parent, that  the  injury,  whatever  it* may    be,   has  not 
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been  in  any  degree  produced,  as  was  too  often  the  lSt8. 
case,  daring  the  restrictive  system,  by  the  agency  of  ^''m^ 
the  maBler,  and  som6  if  the  ere w/"^*  Does  then  the  j^^j^.york^ . 
testimony  in  this  case,  carry  with  it  that  full  convic* 
tion  of  the  tfis  majwr  which  ought  to  be  made  out  to 
avoid  the  effects  of  an  illicit  importation  ?  It  will  not 
be  right  o^  proper  for  the  court,  in  considering  this 
part  of  the  case,  to  devest  itself  of  those  suspicions 
which  were  so  strongly  excited  in  the  first  stage  of 
this  transaction  \  for  if  it  were  not  very  clearly  made 
ont  that  the  lading  of  these  goods  on  board  was  in- 
nocent, it  will  be  some  excuse  for  tlie  incredulity 
which  the  court  may  discover  respecting  the  tale  of 
a«bsequent  distress.  On  this  point,  also,  the  claiin. 
ant  is  satisfied  with  the  testimony  of  the  master.  Not 
a  single  mariner,  not  one  of  the  passengers,  although 
several  were  on  board,  is  brought  forward  in  support 
of  his  relation.  Of  the  wardens'  survey,  notice  will 
presently  be  taken.  Now,  admitting  the  master's  story 
to  be  true,  with  those  qualifications,  however,  which 
^re  inevitable,  he  has  made  out  as  weak  a  case  of 
necessity  as  was  ever  offered  to  a  curot,  in  the  many 
instances  of  this  kind  which  occurred  during  the  exist- 
ence of  the  restrictive  system*  A  gale  of  less  than 
twenty  hours  continuance  was  ^11  the  bad  weather 
that  ¥^as  encountered,  in  which  it  is  said  the  rudder 
was  carried  away  and  the  fofesail  split;  the  rudder 
paay  have  been  injured,  but  it  could  not  have  been  car- 
ried away,  if  it  be  true,  as  from  the  master's  own  ac- 
coont  must  have  been  the  case,  that  the  vessel  after 
thia  accident  made  at  least  one  thousand  ,  miles  in  the 
course  of  the  first  five  days,    immediately  after.     But 
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l^l^«  it  b  laid  th^t  is  no  eTidence  as  to  the  place  irbere  tke 
aecidinit'.  happened.  Of  this  fact  the  surrey  prodao- 
cod  hj  the  claimant  himself  is  conclosiTe.  It  was 
taken  from  the  mouth  of  the  captain  himself,  rnd  if 
he  or  the  wardens  committed  a  mistake  in  this  tmpor* ' 
tant  particular,  why  was  it  not  corrected  by  an  exami- 
nation  of  the  master,  or  a  pioduction  of  the  log-book  ? 
Mor  has  it  escaped  the  attention  of  the  court,  that  if 
the  New-Tork  were  disabled  in  lat.  27,  30  north, 
long*  80  west,  she  might  have  reache<f  Amelia  Island, 
her  pretended  poft  of  destination;  with  much  more 
eafe,  and  in  much  less  time  than  she  einplojed  in 
sailing  mote  than  ten  degrees  to  the  north,  and  taking 
her  station  off  Sandy  Hook;  for  she  was,  od  the  0th 
of  October,  mu  ^h  nearer  to  that  island,  and  the  wind 
was  as  fair  as  could  be  de^red  to  carry  her  there. 

T)ie  plea  of  distress,  therefore,  is  contradicted  by  a 
fact  which  could  not  have  existed,.^  if  itf  had  been  aa 
great  as  is  now  pretended  ;  nor  can  it  be  beliered,  iif 
any  great  danger  had  been  produced  by  the  gale  of 
the  6th  of  October,  that  either  the  crew  or  the  pas* 
sengers  would  hare  submitted,  not  only  to  come  so 
many  degrees  to  the  north,  but  continue  hoyering  on 
the  coast  until  the  owner  could  be  heard  from.  No 
leak  appears  to  have  been  the  consequence  '  of  the 
storm,  no  mast  was  lost,  nor  any  part  of  the  cargo 
thrown  orerboard ;  and  if  she  steered  and  sailed  aa 
well  as  it  seems  she  did,  without  a  rudder,  even  a  los^ 
so  rery  essential  and  serious  to  other  vessels,  must 
be  allowed  to  have  worked  little  or  no  injury  what* 
ever  in  this  ctise.    To  the  subsequent  surveys  by  the 
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wardens  of  the  port,  as  far  as  they  exhibit  the  coadi-  lilt, 
tion  of  the  New  York/  but  little  importance  is  to  be  ''IJy^ 
attached*  It  appears  to  hare  been  an  ex  parte  pro- jf^nuYorlU 
ceeding,  and  if  all  the  injuries  which  they  describe  ex- 
isted, a»  they  no  doubt  did,  it  is  not  certain  whether 
they  were  produced  by  the  gale  spoken  of,  or  by  any 
other  accident  at  sea,  or  by  the  act  of  tlie  master  him- 
self; and,  at  any  rate,  their  recommending  repairs  be- 
fore she  -^ent  to  sea  again  was  very  natural,  the  res- 
sel  being  then  in  port';  but  is  no  proof  at  all  that  she 
might  not  as  well,  and  better,  hare  gone  to  Amelia 
Islandf  as  to  bare  come  to  that  port.  The  letter  to 
the  master,  which  .has  been  produced,  does  not  place 
in  a  Tery  fair  light  the  pretensions  of  the  claimant. 
However  unpleasant  the  task,  the  .court  is  constrained 
to  make  spme  remarks  on  it.  It  seems  agreed  that  it 
is  bpt  little  calculated  to.  lull  the  suspicions  which  oth- 
er parts  of  this  case' have  excited.  The  interpretation 
resorted  'to  by  the  claimant  is  at  yariance  with  the 
only  appropriate  sense  of  the  terms  which  are  used, 
and  with  the  most  manifest  intentions  of  the  writer. 
By  chanti^ng  the  pott  of  departure,  nothing  else  could 
hare 'been  intended  than  to  legalize  the  voyage  by 
the  crew  swearing  that  the  New^York  had  sailed - 
from  some  West-India  possession,  not  under  the  do-, 
minion  of  Great  Britain.  This  sense  of  the  letter, 
which  seems  inevitable,  is  but  little  favoiirable  to  the 
character  of  the  claimant,,  or  to  the  integrity  of  the 
transaction.  Nor  •  should  ifbe  forgotten,  that  the  fas- 
ter does  not  decide  upon  coming  in  untiLthis  letter  is 
received  ;  whereas,  if  his  situation  were  as  perilous  as 
he  BOW  represents  it,  he  could  not,  and  would  not 
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1918.  have  waited  for  orders.  '  It  is  unnecessary  to  rely 
^^j^C^  mttcb  on  the  two  manifests ;-  although  oac  of  them, 
IVow-YoriE,  bearing  on  its  tace  a  destination  for  I^'ew-York,  Is 
certainly  much  at  variance  with  the  pretended  con- 
tingent destination  of  this  Tessel.  The  oath  which 
the  master  made  at  the  custom-house,  .that  no  goods 
were  on  board  of  the  New-York,  the  importation  of 
which  was  prohibited  by  law,  was  not  only  false,  but 
is  an  evidence  of  very  great  incaution  on  his  part  v  for 
if  the  collector  would  administer  the  oath  in  no  other 
form,  it  was  no  reason  whatever  for  his  attesting  to 
a  fact,  the  falsity  of  which  was  apparent  on^e  very 
manifest  which  was  attached  to  the  oath. 

The  alleged  opposition  of  the  crew  ta  wait  for 
fuMher  orders,  and  their  threats  to  come  up  in  the 
pilot-boat,  have  not  been  overlooked.  This  allega- 
tion depends  altogether  on  the  credit  due  to  the  mas- 
ter, and  is  a  circumstance  not  very  probable  in  itself. 
No  pilot,  in  the  then  condition  of  the  New-York, 
could  have  been  so  ignorant,  and  so  regardless  of  his 
duty,  as  to  take  from  her,  without  the  master's  con- 
sent, any  part,  much  less  the  whole,  of  her  crew.  If 
the  threat,  therefore,  were  really  made,  the  master 
ought  not  to  have  been  alarn\ed  at  it,  and  probably 
would  have  treated  it  with  contempt,  if  it  had  not 
been  suggested  by  himself,  or  had  not  suited  his  then 
purpose ;  at  any  rate,  if  by  remaining  longer  at  sea 
than  he  ought  to  have  done,  or  by  hqvering  on  the 
coast  in  expectation  of  orders  from  his  owners,  after 
haying  received  souoiany  injuries  on  the  6th  of  Octo- 
ber, and  additional  danger  were  produced,  or  well- 
.  groutided   apprehensions  and  opposition  on  the  pact 
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of  the  creW)  he  .would  not  without  great  reactance  '•*• 
on  the  part  ot  the  court,  be  permitted  to  draw  any  very  rj^^ 
great  adyanttge  from  a  circumstance  which  hi»  own  New-ToriL 
imprudence,  if  not  his  own  fault,  occasioned.  The 
towing  ot  the  New- York  into  port  by  a  pilot  boat,  it 
supposed  to  be  a  circumstance  which  knust  nave  pro* 
ceeded  from  her  disabled  condition,  ibis  does  not 
follow.  It  may  hare  proceeded  from  the  request 
of  her  master;  for  it  can  Vardly  be  believed  that 
a  vessel  that  had  behaved  so  well  after  the  gale 
of  the  6th  October,  and  which  is  not  stated  to  have 
met  w|iii  any  injury  from  subsequent  causes,  should) 
the  moment  it  was  necessary  to  take  a  pilot  on 
board,  be  so  ungoverbable  as  to  require  towing  into 
port.  If  this  were  really  the  case,  it .  is  a  matter  of 
some  surprise,  that  the  claimant  should  not  have  re- 
course to  the  pilot  himself  to  establish  the  fact,  and  the 
reason  of  it. 

Notwithstanding  the  untoward  circumstances,  which' 
have  already  been  taken  notice  of,  and  the  temptations 
which  existed  to  commit  violations  of.  the  restrictive 
laws,  which  it  is  known  were  great,  and  led  to  frequent 
infractions  of  them,  the  court  is  asked  to  acquit  this 
property,  without  producing  the  letter  of  instructions 
to  the  master,  or  the  orders  to  the  consignee  in  Ja- 
maica, where  it  is  alleged  there  was  one,  although 
his  name  is  not  given,  or  any  bill  of  lading,  or  in- 
voice, or  log-book,  and  in  the  face  of  two  manifests, 
the  one  purporting  a'  destination  contrary  to  law*  To 
expect  an|acquittal,  in  a  case  involved  in  so  much  mys^ 
tery,  it  is  not  too  much  to  say,  that  the  uncommon  cir* 
cumstances  attending  it  should  have  been  explained 
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I8I81  and  accounted  for  in  the  most  satisfactory  maimer*. 
iji|^^  But  when  for  this  explanation,  the  court  is  referred  to 
Ibw-York.  the  unsupported  testimony  of  the  master,  who  isiiisiself 
the  particeps  criminis,  if  any  offence  have  been  oomi. 
mitted,  and  who  stands  conyicted  on  the  papers  be- 
fore us,  of  a  palpable  deviation  from  truth,  and  whose 
account,  if  true,  would  have  induced  him  and  his  grew 
to  direct  their  course  to  Amelia  Island,  in^ead  of  en- 
countering a  more  northern  latitude,  we  must  believe 
that  the  mate  and  others,  who  might  have  proved  the 
fact  of  distress,  if  real,  beyond  all  doubt,  were  not 
produced,  not  from  mere  negligence  or  inattention,  but 
from  a  conviction  that  they  would  afford  no  sanction 
to  the  master's  relation.  It  is  now  near  eighteen 
months  since  the  decree  of  the  circuit  court  was  pro. 
nounced,  in  which  an  intimation  was  given,  that  farther, 
testimony  would  be  admitted  here,  and  yet  none  has 
been  produced. 

,  tt  is.  the  opinion,  threefore,  of  a  majority  of  the 
judges,  that  the  sentence  of  the  court  be  affirmed,  with 
costs. 

Mr.  Justice  Johnson.  This  is  a  libel  against  the 
cargo  of  the  ship  New- York.  The  vessel  herself  was 
libelled  for  lading  a  cargo  with  intent  to  violate  the 
laws  of  the  United  States;  but  the  cargo  in  this  case 
U  libelled  as  forfeited,  for  having  been  imported  into 
the  city  of  New-York  contrary  to  law.  The  intent 
with  which  it  was  laden  an  hoard  becomes  imma* 
terial  as  to  the  cargo,  except  so  far  as  it  might 
operate  to  cast  a  shade  of  suspicion  over  the  act  oC 
coming  into  port.    The  defence  set  up*  is»  that  the 
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ship  sailed  with  the  alteroatire  destination  to  go  into      lt\9. 
New-York  if  legal,  and  if  not,  to  bear  away  for  Ame-    ^^rCT^ 
lia  Island.     That  she  was  ordered  to  call  off  the  port  New- York, 
of   New-t'ork  for  information;    and    in  her    royage 
thither  she  encountered  a  storm,  from  which  she  sus- 
tained such  damages  as  to  oblige  her  to  put  into  New* 
York  for  the  safety"  of  the  lives  of  the  passengers  and  . 
crew.     That  a  vessel  under  such  circumstances  has  a 
righ*t  t»  call    off  a  port  for  information  has  been  de. 
cided  in  various  cases;  and  it  has,  also,  been  decided, 
and  is  not  aow  questioned,  that  if  in  the  prosecution 
of  that  voyage,  she  sustains  such  damage  as  renders  it 
unsafe   to  keep   the  sea,  she  might  innocently  enter 
Che  ports  of  the  TFnited  States  to  repair,  and  resume  her 
voyage.    The  laws  of  the  United  States  make  provis- 
ion in  such  <cases  for  securing  the  cargo  to  prevent  an 
evasion  efour  trade-laws. 

There  are,  then,  but  two  questions  in  the  case:  Ist 
Whether  her  actual  state  of  distress  was  such  as  to  make 
it  unsafe  for  her  to  keep  the  seas?  2d.-  Whether  that 
state  of  distress  was  the  effect  of  design  or  accident? 
Admitting  that  the  greatest  frauds  that  can  be  imagined 
had  been  proven  to  have  been  in  contemplation,  yet 
as  the  libel  does  not  charge  a  lading  with  intent  to 
imfort  into  the  United  States^  it  is  immaterial  to  this  de- 
•etsion  to  inquire  what  was  intended^  if  it  be  made 
to  appear  that  the  distress,  was  real,  and  not  pretend- 
ed or  fictitiotts.  Now,  as  far  as  I  can  judge,  the  facts 
in  this  case  are  8«ch  as.  leave  nothing  for  the  mind  to 
halt  upon.  The  distress  was  obvious  to  the  senses, 
and  the  nature  of  it  such  as  could  not  have  been  pro* 
dttcedby    the  ingenuity  of  man.    Without  dwelling 
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upon  less  important  pnrticulars,  it  appears,  from  the 
"^C^  surveys,  .that  the  fore-topsail  yards  were  sprung ;  the 
N#w-Taik.  vk9An  cap  split  and  settled;  and  the  rudder  carried  away, 
or,  in  the  words  of  the  survey,  gone;  and  the  stern-. 
post,*a{ter  sheathing,  and  cbunterplank  much  chafed. 
These  words  carried  away  ^nd  gone,  mean,  in  nauti- 
cal language,  wholly  disabled  oi  rendered  ifseless* 
And  that  puch  was  the  state  6f  the  rudder  is  evident 
from  the  contents  of  the  surveys.  For,  when  the  ves- 
sel was  hove  keel  <mtj  it  appeared  that  the  middle  rudder 
brace  was  broken,  and  the  crown  of  the  lower  brace 
gone;  so  that  it  is  evident  the  rudder  must  have 
swung  in  the  chains.  And  that  this  was  the  case 
appears  from  several  particulars,  also  gethered  from 
the  surveys:  1st.  The  impossibility,  on  any  other 
supposition j  to  believe,  that  the  surveyors  would  on 
the  first  survey,  beforiB  the  vessel  was  hove-dow^^ 
report  the  rudder  gone.  2d.  The  chafed  state  of  the 
rodder  and-stern  post,  could  only  have  been  produced 
by  the  action  of  the  rudder'  against  the  stern-post, 
when  forced  to  and  fro  by  the  waves,  and  must  have 
occurred  at  sea.  And,  lastly,  the  same  cause  natu- 
rally produced  the  injury  report,ed  to  have  been  done 
to  her  counter-plank  andj  sifter  sheathing.  These  in>^ 
juries,  I  repeat,  could  not  have  been  done  by  the 
band  of  man,  especially  those  dustain^d  under  water; 
and  although  I  see  neither  fraOd  nor  falsehood  in  the 
case,  yet  I  care  not  though  every  word  of  the  testi- 
mony, besides,  be  false:  that  falsehood  could  neither 
have  produced  these  injuries,  nor  repairea  them;  and 
the  evidence  is  sufficient  to  show  that  the  safety  of 
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the  fires  of  the  passengers  and  crew  required  the  ves-     i%i%i 
sel  to  put  into  port,  snd  therefore  it  was  innocent.  Th^rauel 

In  tias  opinion  I  am  supported  by  two   of  mj  bre- 
threuf  the  ChiAf  Justice, and  Mr.  Justice  WAsaiiriO- 

T0V« 

Decree  ajBirined« 


JPHACTIGE.) 

The  Samuel.— SeacA,  et  aL  daimanta. 

A  witness  offbred  to  be  exandinedy  wva  voctf  in  open  court,  in 
an  instance  caose,  ordered  to  be  examined  oat  of  court. 

This. cause,  being  an  instance,  or  rerenue  Cfiuse, 
liad  been  ordered  to  farther  proof  at  a  former  term.«       FA.  SA. 

Mr.  Daggetij  for  the  claimants,  now  offered  to  pro- 
duce a  witness  to  be  examined,  viva  voce^  in  open 
court  on  farther  ^oof;  but  the  court,  for  the  sake,  of 
convenience,  ordered  his* dejgpsition  to  be  taken  in  wri- 
ting out  of  coart.  „ . 

^  FA.  UA 

Mr.  Chief  Justice  Marshall  delirered  the  opinion 
of  the  court,  reversing  the  decree  i of  condemnation  in 
the  court  below,  and  ordering  the  property  to  be  re- 
stored a^  claimed. 

Decree  reversed. 
a  Vide  ante  voL  1  p.  9. 


Feb,  rtk. 
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(Instance  Court.) 

The  San  Pedro./— Fo/t^erde,  Claimant." 

Decree  of  restitution  affirmed,  with  a  certificate  of  probable 
cause,  in  an  instance  cause,  on  farther  proof. 

This  cause  was  ordered  to  farther  proof  at  the  last 
term.  Farther  proof  was  produced  at  the  present  term 
and  the  cause  submitted  thereon  without  argument. 

Mr.  Chief  Justice  Marshall  deliTcred  the  opinion 
of  the  court,  affirming  the  decree  of  restitution  in  the 
court  below,  with  a  certificate  of  probable  cause  of  sei-> 

2ure. 

Decree  affirmed. 


(Prise.) 

The  Star. — Dickenson^  et  al.  Claimants. 

An  American  vessel  was  captured  by  the  enemy^  and  after  con- 
demnation iBM  sale  to  a  subject  of  the  enemj,  was  recaptur- 
ed bj  an  American  privateer.  Held,  that  the  original  owner 
was  not  entitled  to  restitution  on  payment  of  salvage*  undei 
the  salvage  act  of  the  third  of  March,  1 800,  ch.  14,  and  the 
pmeaotofthe26thof  June,  1712,  ch.  107. 

a  Vide  ante,  vol,  II.  p.  9. 
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Bj  the  general  maritime  lavr,  a  sentence  of  condemnation  com        1818. 
pietely  eztiogubbes  the  title  of  the  original  proprietor.  T^T^^^i!! 

By  the  British  Statute  of  thf9  I3th  George  II.  ch.  4,  thejtit 
poilUmmu  is  restrredio  Briliah  wbjecis  upon  all  recapturea 
oftbeirvesselsand  goods  by  British  Ships,  even  though  they 
have  been  previously  condemned,  except  where  such  vessels, 
after  capture,  hsve  been  set  forth  as  ships  of  war. 

ThesUtute  of  the  13d  George  III.  ch.  160,  s.  39.  has  no  farther 
altered  the  previous  British  laws,  than  to  fix  the  salvage  at 
uniform  stipulated  ntes,  instead  of  leaving  it  to  dependupon 
tbelengthof  time  tlie  recaptured  ship  was  in  the  hands  of 
the  enemy. 

Neither  of  these  statutes  extends  to  neutral  property. 

T  he5(h  section  of  the  prize  act  of  the  26th  June,  18 12,  ch.  107 
does  not  repeal  any  of  the  provisions  of  the  salvage  act  of  the 
SdofMarch,  1800,  ch.  14,  but  is  merely  afiinvitive  of  the 
pre-existing  law. 

By  the  law  of  this  country  the  rule  of  reciprocity  prevails  upon 
the  re-capture  of  the  property  of  friends. 

The  law  of  France  denying  restitution  upon  salvage  after  24 
hours  possession  by  the  enemy,  the  properly  of  persons  domi-^ 
ciled  in  France  is  condemned  as  prize  by  our  courts  on  re- 
capUiie,  after  being  in  possession  of  the  enemy  that  length 
of  time. 

Appeal  from  the  circuit  court  for  the  district  of 
New-York, 

It  appeared  by  the  libel,  claim,  evidence,  and  ad- 
missions of  the  parties  in  this  cause,  that  the  ship  Star 
was  captured  by  the  American  privateer  Surprise^ 
on  the  high  seas,  on  the  27th  of  January, ^1815.  That 
the  ship  Star  was  then  on  a  voyage  from  the  British 
East  Indies  to  London.  That  she  was  under  the  Brit- 
ish flag,,  had  British  papers  as  a  trading  vessel,  and  a 
license  from  the  British  East  India  Company,  and  that 
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^^^^      her  ostensible  owners  were   British  subjects,  residing 
TUStar/  in  London.     It  further  iippeared,  that  pmTiously  to  the 
late'  war,  and  till,  and  at  the  time  of  the  capture  and  con^ 
demnation  in  the  British  court  of  admiralty  hereinafter 
mentioned,  the  said  ship  was  a  duly  registered  Amer* 
ican  ship,  and  was  owned  by  Isaec  Clasoo,  deceased, 
an  American  citizen,  residing  in  New- York,  or  by  the 
claimants,  his  executors,  who  were  also  American  cit- 
izen's, residing  in  New- York. 

That  soon  after  the  commencement  of  the  late  war^ 
the  said  ship  sailed  from  the  United  States  on  a  foreign 
voyage,  find  immediately   after  leaving   a  port  of  the 
United  States  on  the  said  voyage,  was  captured  by  a 
British  vessel' of  war,  and  carried  into  tialifax,  Nof  a 
Scotia,  where  she  was  regularly  libelled  and  condemn- 
ed as  pri^e  in  the  court  of  vice^admiralty  of  that  prov* 
xnee ;   after  which  she  was    purchased  by  the  British 
subjects  who  claimed  to  own  her,  at  the  time  shci  was^ 
re-f^ptured by  the  Surprise.     This  last  mentioned  cap- 
ture-Having been  made,  the  ship  Star  was  brought  inta 
the  port  of  New- York,   and   libelled   in    the    district 
court  of  New- York,  as  prize  to  the  said  privateer ;  up-^ 
on  which  libel  the  appellants  pat  in  a   claim,  claiming 
the  said  ship   as  the  pro|^ny  of  their  testator;    and 
claiming  to  have  the  said  ship    restored  to   them  upon 
the  payment  of  salvage ;  which  claim   was  rejected, 
aind  the  ship  was  condemned.    The  cause  was  then  car- 
ried to  the  ^ciTctit  court,  where  the  decree  of  the  dis- 
Feh^  llfh    ^1*^^^  court  has  offirmed.     It  was  then  brought,  by  ap- 
peal, to  this  court. 

Mr.  JTey,  for  the  appellants  and  claimants.  The 
question  in  this  cause  arises  under  the  prize  aict  of  the 
26th  of  June^  1812,  sec.   5.   which,  it  is  contender? 
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fepeals  the  salvage  act  of  1800,  as  to  this  matter* 
The  latter  act^  prorides,  that  condemnation  in  the  en- 
emy's prize  courts'  shall  be  a  bar  to  restitution  on 
salvage  to  the  original  owner.  The  5th  section  of 
the  ^prize  act  cf  1812,  declares,  "that  aU  vessels, 
goods  and  effects,  the  property  of  any  citizen  of  the 
United  States,  or  of  persons  resident  within,  and  ud- 
der  the  jurisdiction  of  .the  United  States,  or  of  per- 
sons permanently  resident  within,  and  under  the  pro^ 
tection  of  any  foreign  prince,  government,  or  state,  in 
amity  with  the  United  States,  which  shall  have  been 
captured  by  the  enemy,  and  which  shall  be  recaptur- 
ed by  vessels  commissioned  as  aforesaid,  shall  be  re- 
stored to  the  lawful  owners,  upon  payment  by  them 
respectively^  of  a  just  and  reasonable  salvage,  to  be 
determined  by  the  mutual  agreement  of  the  parties 
concerned,  or  by  the  decree  of  any  court  of  compe- 
tent jurisdiction,  according  to  the  nature  of  each  case^ 
agreeably  to  the  provisions  heretofore  established  by 
law."  This  section  directs  ail  vessels,  goods,  and  «i- 
fectSi  of  citizens  and  neutrals,  recaptured  from  the 
enemy,  to  be  restored  on  payment  of  salvage,  without 
reference  to  the  fact,,  whether  they  had  been  previous- 
ly condemned  or  not ;  and  sp  far  it  modifies  and  re- 
peals the  salvage  act  of  1800.  The  original  owner 
i^,  therefore,  entitled  to  restitution,  notwithstanding 
the  British  condemnation.  Upon  any  other  interpre- 
tation, the  entire  section  would  become  wholly  in- 
operative, as  every  case  is  included  in  the  previous 
act  of  1800.  When  that  act  passed,  our  law  con- 
formed to  the  English  rule,  which  then  prevailed. 
England  subsequently  ialtered  her  law  and  our  act 
VaL.  III.  12 
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of  1S12  copied  the  British  statute  of  the  43d  George 
IIL«  That  act  must  hare  been  intended  to  make* 
some  change  in  the  existing  legislation  on  the  8\ib* 
ject ;  and  it  is  probable  that  congress  meant  to  make 
a  distinction  between  recaptures  by  ptMi€  ships  and 
by  private  ships,  unfavourable  to  the  latter.  The 
"  provisions  heretofore  established,"  do  not  refer  to  aU 
the  provisions  of  the  act  of  1800 ;  these  words  mere- 
ly refer  to  the  rate  of  salvage  fixed  by  that  act,  and  not 
to  the  principle  of  restitution.  The  latter  is  changed  • 
the  forrner  remains  unaltered. 

Mr.  Winder^  and  Mr.  Harper^  contra.  The  act  of 
1800  was  not  a  prize  act  for  privateers.  The  pro- 
vision in  the  act  of  1812,  is  merely  incidental,  lind 
refers  to  the  pre-existing  law.  Our  policy  of  1812 
was  not  like  that  of  England,  which  contemplate^ 
the  extreme  proIiabTlity  of  the  recapture  of  British 
vessels,  even  after  condemnation  by  the  enemy.  Our 
object  was  to  hold  out  the  most  liberal  encourage- 
ment to  fruizing.  The  British  salvage  acts  merely 
refer  to  the  recapture  af  British  property;  our  act 
extends"  to  neutral^  as  well  as  ^mtrican  property. 
The  British  statutes  ans  merely  an  exception  to  the 
general  rule,  municipal  and  local.  Our  law'  is  found- 
ed on  the  law  of  nations.  T^ie  construction  con* 
tended  for  might  extend  to  enforce  a  demand  of  res- 
titution after  the  lapse  of  an  indefinite  length  of  time, 
and  after  the  intervention,  of  repeated  treaties  of  peace.^ 

a  Park  on  bmarancty  94.    6th  liondon  ed.  2  MarduM  ei» 
ih«.  601.     JJorne'j  Comp«tMlttfi»,  34. 
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rhe^act  of  1800  is  merely  in  affirmance  of  the  law      1818. 

of-  nations,  which  uniyersallv  devests  the  title  of  the   J^f'^C^ 
•  •     1  iv  3^        '  r«,  .  The  Star, 

original   owner   after  condemnation.     The.  very  term 

TtaEpfure^  implies  former  ownership  still  subsisting; 
but  it  does  not  subsist  here.  How  could  the  former 
owner  be  considered  the  "  lawful  owner"  after  con- 
demnation ?  ^*  The  nature  of  each  case"  is  to  be  de« 
termined  by  reference  to  the  act  of  1800,  and  imports 
something  more  than  the  mere  rate  of  salvage.  The 
contrary  construction  woiild  make  a  distinction  be- 
tween public  ships  and  privateers,  unfavourable  to 
the  latter,  contrary  to  the  uniform  policy  of  the  coun- 
try ;  and  would  create  a  confusion  as  to  the  recapture 
of  the  property  of  friends,  which  it  cannot  be  suppo- 
sed the  legislature  intended  to  introduce.  The  equi- 
table mle  of  reciprocity  would  be  prostrated;  and 
neutral  property  must,  in  all  cases,  be  restored,  (after 
or  before  twenty-four  hours  possession,  by  the  enemy,) 
although  the  friendly  power  would  aot  in  the  same 
case  restore.  Such  a  departure  from  the  public  law 
of  the  world  is  not  to  be  lightly  presumed  ;  and  sta- 
tutes made  in  pari  materia  are  to  be  construed  toge- 
ther,  and  nothing  is  to  be  repealed  by  mere  implica- . 
tion  that  may  stand  consistently  with  former  enact- 
ments- 
Mr.  Janes^  in  reply.  The  claimants  found  their 
claim  to  restitution  on  payment  of  salvage,  upon' the 
5th  section  of  the  act  of  the  '26th  of  June,  1812. 
The  captors  resist  the  claim  because  the  vessel  was 
condemned  before  the  recapture — and  contend  that 
the  act  of  the  3d  of  March,  1800,  is  the  law  which 
is  to  deterokine  the  rights  of  the  parties.     This  seems. 
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in  fact,  to  be  contending  that  a  prior  law  repeals  «, 
8ul)sequent  one.  If  the  sict  af  1812  is  taken  by  it' 
self,  there  can  be  no  doubt  btrt  there  mast  be  restitih- 
tioD.  But  the  captors  inrfst  that  the  words,  "  ac- 
cording to  the  nature  of  the  case  agreeably  to  the 
provisions  heretofore  established  by  law,**  whicb  are 
found  in  the  act  of  .1812,  refer  to  the  act  of  1800,  so 
as  to  determine  by  that  law  when  restltnti(m  is,  or  is 
not'  to  be  made.  Yet  it  seems  obvious  that  these 
words  refer  to  that  iaw  only  for  the  measure  and  rule 
of  salvage.  According  to  the  law  of  1812,  property 
of  a  citizen  of  the  United  States,  re-captured  from 
the  enemy,  is  liable  to  be  restored,  but  it  is  to  be  re- 
stored upon  the  payment  of  salvage,  agreeably  to  the 
nature  of  the  case.  And  to  determine  the  nature  of 
the  case,  and  for  no  other  purpose,  wejare  referred  to 
the  pre-existing  laws.  If  the  act  of  1812  is  to  be 
construed  as  the  captors  would  construe  it,  then  this 
fifth  section  is  an  absolute  nullity.  For  if  the  law  of 
1800  is  to  be  resorted  to  in  order  to  determine,  as  well 
when  restitution  is  to  be  made,  as  the  salvage  to  be 
paid,  there  is  no  case  in  which  the  law  of  1&12  can 
have  any  operation.  By  the  marine  law  of  England^ 
tis  it  stood  previously  to  any  statute  regulation  on  the 
subject,  there  could  b^  no  restitution  after  condemns* 
tion.  Our  Jaw  of  1800  adopted  this  principle.  But 
l)y  the  English  law,  restitution  is  now  to 'be  made  in 
all  cases  on  the  payment  of  salvage.  The  act  of • 
1812  was  doubtless  intended  to  be  in  conformity  to 
this  just  modification  of  the  English  law,  of  which 
it  is  almost  a  literal  copy.  There  was  good  reason 
for  this  modification  of  the  mariae  law  in  respect  to 
our  privateeis.     T~he  enemy  had  their  courts  of  vice* 
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admiralty  at  our  very  doors ;  our  vessels  would  be  cap-      ^SIS. 
tured  one  dajy  and  condemned  the   next.     The  legisla-  jiioStar. 
tnre  did  not  intend  that  the  American  owner  should  be 
deprived  of  his  right  of  restitution  by  a  condemnation, 
when  therd  would  be  no  more  merit  in   recapturing  a 
vessel  that  had  been  condemned  than  one  that  was  not. 
There  might  have    been   reason   for  di^iinguising  be- 
tween captures  by  our   public  and  by  private  armed 
vessels.     It  was  to  be  supposed   that  our^privateers 
would  be  cruising  about  the  ports  of  the  epemy  in  ou^ 
neighbourbood,  and  would  be  likely  to  recapture  Amer- 
ican property^ recently  captured  and  recently  condemn- 
ed.    The  employment  of  our    men   of  war,  it  migh^ 
have  been  coptemplated,  would   be  more  distant  and 
difficult.     Why  should  the  condemnation  have    any  ef- 
fect as  to  the  right  of  restitution,   when  the  pioperty 
is  recaptured  from  the  hands  of  an    enemy  ?   The  law9 
as  to  restitution  on  salvage,  would  have  no   operation^ 
if  the  property  aftef  condemnation «  came  to  the   hands 
of  a  citizen  or  a  neutral,  because  then   there  could  be 
■no  recapture. '^j^Tp  let  the  title  to  restitution  depend  on 
the  condemnation,  is  to  let  the  right  of  the  citizen  de- 
pend on  the  act^f  the  enemy. 

Mr.  Justice  Story  delivered    the  opinion  of  the 
court.    This  is  the  case  of  an  American  ship,   captur-  '*• 

ed  Dy  the  enemy  during  the  late  war,  and  after  coii- 
demnation  and  sale  to  .an  enemy  merchant,  recaptured 
by  the  American  private  armed  ship  Surprise.  And 
t}ie  question  is,  whetheri  und^r   these  circuinstances, 
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the  ship  is  to  be  restored  on  salvage  to  the  former 
American  owner,  or  condemned  as  good  prize  of  war. 
If  the  case  were  to  stand  on  the  general  salvage  act 
of  1800,  in  cases  of  recapture,  (act  of  3d  of  March,  1800, 
ch.  14.)  it  is  perfectly  clear  that  the  claimants  are 
barred  of  all  right ;  for  that  act  expressly  excepts  f.cm 
its  operation,  all  cases  where   the   property   has  been 

B  Ik  •eii«tl^^^^^°^°®^'^y  ^*'°^P®*^'^^   authority.     The  same  result 
nMritime  law,  would' fiow  from  the  principles  of  the  law  nations.     It 

WIlrflWIilMltKMI 

compUtelyex-is  admitted,  on  all  sides,  by  public  jurists,  that  in  cases 
tidSofthA for- ^f  capture  a  firm  possession  changes  the  title  to  the 
property  ;  and  although  there  has  been  in  former  times 
much  vexed  discussion  as  to  the  time  at  which  this  change 
of  property  takes  place,  whether  on  the  capture  orjon 
the  ptmoctaHony  or  on  the  carrying  infra  pnssidiaj  of 
the  prize  ;  it  is  universally  allowed,  that  at  all  events 
a  sentence  of  condemnation  completely  extinguishes 
the  title  of  the  original  proprietor,  and  transfers  a  right* 
ful  title  to  the  ca^ptors  or  their  sovereign.  It  would 
follow,  of  course,  that  property  recaptured  from  an  en- 
emy after  condemnation  would,  by  the  law  of  nations, 
be  lawful  prize  of  war,  in  whomsoever  the  antecedent 
title  might  have  vested. 

It  is  supposed,  however,  that  the  provisions  of  the 
salvage  act  of  1800,  ch.  14,  are  materially  changed,  in 
cases  of  captures  by  private  armed  ships,  by  the  fifth 
section  of  the  prize  act  of  the  26th  of  June,  1812,  ch. 
107.  That  section  declares,  ^'that  all  vessels,  goods, 
and  efiects,  the  property  of  any  citizen  of  the  United 
States,  or  of  persons  resident  within  and  under  the  pro- 
tection of  the  United  States,  or  of  persons  permanently 
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resident  within,  and  under  the.  protection  of  any  foreign       *•*•• 
prince,  government,  or  state,  in  amity  with  the  United   fheStar. 
States,  which  shall  have  been  captured  by  the  enemy 
and  which  shall  be  recaptured  by  vessels  commissioned 
as  aforesaid)  shall  be  restored  to  the  lawful  cvmers  up^ 
on  payment  by  them  respectively  of  a  just  and   reason^ 
able  salvage,,  to   be  determined  by  the   mutual  agree* 
ment  of  the  parties  concerned,  or  by  the  decree  of  any 
court  of  competent  jurisdiction,  according  to  the  nature 
of  each  case,  Mgrtechly  to  the  provisions  heretofore  estalh 
lished  by  law.^^     The  argument  is,  that  as  the  section  di- 
rects all  vessels,  goods,  and  effects  of  citizens  and  neu- 
trals recaptured  from  the  enemy  to  be  restored,  without 
any  reference  to  the  fact,  whether  they  had   been  pre- 
viously condemned    or  not,  it  so   far  qualifies  and  re- 
peals the  salvage  act  of  1800  ;  and  that    consistently 
with  this   construction,    the    words  "agreeably  to  (he 
provisions  heretofore  established  by    law,"  may   and 
ought  to  be  referred  to  the  rate  of  salvage  fixed  by  the 
act  of  1800,  and  not  to  the  provisions  of  that  act  gen* 
erally.     In  su  pport  of  this  argument,  it  has   been  urg- 
ed, that  upon  any  other  construction  the  whole  section 
becomes  completely  iiioperative,  as  every  case  is  embrac- 
ed in  the  previous  law.     That  congress  may   well   be 
presumed  to  have  intended  to  make  a  descrimination 
between  cases  of  recapture  by  public  and  private  ships 
of  war,  unfavourable  to  the  latter ;    and  that  congress 
may  have  had  in  view  a  conformity  to  the  British  prize 
code,  which  since  the  passing  of   the  act  of  1800  had 
been  changed  in  the  manner  now  contended  for  by  the 
claimant. 
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iSiB.  The  argument  asserted  from  the  British  prize  code-^ 

The  StAT^  certainly,  cannot  be. suported  upon  the  notion  of  any 
supposed  recent  changis  in  the  law  relative  to  recaps 
laivage  aS  tures.  So  early  as  the  reign  of  George  II.  the  jas 
J2Jgj^^i«pa*fKj7iinn  was>  by  statute^  reserved  to  British  sub- 
to  Tcttels  of  jects  upon  all  recaptures  of  their  vessels  affir^oods,  by 
only,  eTen  af  British  ships,  even  though  a  previous  condemnation 
tioiv  uolen^  ^^  passed  upon  them,  with  the  exception  of  cases 
2jy l"J]*^^>here  such  vessels,  after  captufe,   had  been   set  forth 

■ot    forth   OB  as  ships  ef  war.     The  statute  of  43  Geo.  III.  ch.  160, 
ahijM  of-  war.* 

s.  39.  has  no  farther  altered  the  previous  laws,  than 

fo  fix  the  salvage  at  uniform  stipulated  rates,  instead  of 
leaving  it  to  depend  upon  the  length  of  time  the  recap. 
tured  ship  was  in  the  hands  of  the  enemy.  And  the 
terms  of  this  statute,  are  very  different  from  the  lan*- 
guage  ef  the  fifth  secton  of  .our  piize  act  of  1812,  and 
expressly  exclude  from  its  operation  and  benefits  all 
neutral  property. 

In  respect  to  the  legislative  intention,  it  is  extreme*- 
ly  difficult  to  draw  any  conclusion  unfavourable  to  pri- 
vate armed  ships  from  the  language  or  policy  of  the 
prize  act,  or  any  subsequent  act  of  congress  passed- 
during  the  war.  The  bounties  held  out  to  these  ves- 
sels, not  only  by  the  prize  act,  but  by  other  auxiliary 
acts,  manifest  a  strong  solicitude  in  the  government 
to  encourage  this  species  of  fence.  But  we  are  not 
at  liberty  to  entertain  any  discussions  in  relation  to 
the  policy  of  the  government,  except  so  far  as  that 
policy  is  brought  judicially  to  our  notice  in  the  posi- 
tive enactments,  and  declared  will  of  the  legislature. 
We  must  interpret,  therefore,  this  clause  of  the  prize 
act  by  the  general  rules  of  construction  applicable  to 
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all  statutes;  and  in  this  view  we  are  of  opinion  that      1818. 

the  doctrine   contended  for  by  the  claimant  ouffht  not   J^T'^^r^^ 
.  .,  ^  ^  The  Star. 

to  prevail. 

In  tne  first  place,  the  section  in  question  contains  .TheSihiec- 
y,  \  ^  tion    of   the 

no  repealing  clause  of  any  of  the  provisions  of  theP"«e  Act  of 

salvage   act  of  1800,  and  therefore  the  whole  laws  on  18*12.  ch.  w! 
this  subject  are  to  be  construed  together,  and  unless  80a^<5^i7?S! 
faras   there  is  any  repugnancy  between  them,  are   to  ^»^^*^][^J^ 
be  considered  as  in  full  force.     That  the  section   is  3dMareh,l8qo 
free  from  all  doubt  in  its  language  need  not  be  assert- merely  offirma 
ed;  but  that  every  portion   of  it  may  by  fair   rules  of^JSunf^tST 
interpretation,  be  deemed    merely  aflSrmative    of  the 
existing  law,  is    with  great  confidence    maintained. 
There  is  no    repugnancy  which    requires  or   even  af- 
fords a  presumption  of  legislative  intent  to  repeal  any 
portion   of  the  salvage  act.     It  is  true  that  the   sec- 
tion declares  that  ol!  vtssds^  goods^  and  effects  recap- 
tured shall  be  restored;  but  to  whom  are  they  to  be  re- 
stored?    Certainly,  by  the  very  terms  of  the  act,  to  the 
*4awful  owners,"  which  to  prevent  the  most  injurious, 
and  we  had  almost  said  absurd,   consequences,  must 
mean  the  "lawful  owners"  at  the  time  of  the  recapture. 
But  the    lawful  owners   of  the   recaptured  property, 
which   has  been,  already,  lawfully  condemned,  is  not 
the  original  proprietor,   but  the  person  who   has  suc- 
ceeded to  that  title  under  the  decree  of  condemnation. 
Suppose  the  property  at  the  time  of  the  capture  had  be- 
longed to  one   netitral,   and  after    condemnation  had 
been  sold  to   another  neutral,  and  then   captured  and 
recaptured  by  the  enemy,  can  there  be  a  doubt  that  the 
latter  is,  to  all  intents  and  purposes,  the  truje  and  law- 
ful owner,  and  that  he  may  assert  his  title  against  the 
Vol.  III.  13 
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The  Stan 


18J8.  first  proprietor?  Besides,  recapture  by  force  of  the 
term  would  seem  most  properly  applied  to  cases  where 
an  inchoate  title  only  was  vested  by  capture,  Can  it 
be  said  in  strict  propriety  of  language,  that  property 
captured  from  an  enemy  which  at  the  time  is  the  lawfil 
property  of  an  enemy  purchaser,  is  recaptured  from 
his  hands?  The  recapture  is  always  supposed  to  be  from 
persons  who  have,  by  operation  of  law,  succeeded 
to  the  title  acquired  under  a  decree  of  condemna- 
tion. 

The  section,  however,  does  not  stop  here;  nor  is  it  ne- 
cessary to  rest  its  construction  upon  the  import  of  a  few 
detached  terms.  It  proceeds. to  declare  that  the  recap- 
tured property  shall  be  restored  to  the  lawful  owners 
upon  payment  of  a  reasonable  salvage,  ^'according  to  t^e 
nature  of  each  case,  agreeably  to  the  provisions  here- 
tofore established  by  law.''  Here  is  a  direct  and  pal- 
pable reference  to  the  salvage  act,  not  for  the  purpose 
of  repeal,  but  for  the  purpose  of  recognizing  it  as  in  full 
force  in  respect  to  all  cases  of  recapture.  It  is  argued 
that  the  reference  is  confined  to  the  mere  rates  of  sal- 
vage pf&tablished  by  that  act.  Let  us  see  whether,  con- 
sistently with  any  supposed  legislative  intention,  or 
any  reasonable  principle,  such  a  *  C9nstruction  can  be 
sustained. 

In  the  first  place  it  would  make^  a  discrimination  be- 
tween recaptures  of  property  belonging  to  the  United 
States,  and  property  belonging  to  neutrals  and  citizens^ 
wholly  unaccountable  upon  any  principles  of  national 
policy.  In  case  of  a  previous  condemnation  the  propr 
erty,  if  belonging  to  citizens  or  neutrals,  would  be  res^ 
tored  on  salvage^  if  belonging  to  the  United  States, 
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tt  would  be  wholly  condemnefl  as  good  prize  of  war.       1018. 
in  the  next  place,  t£e  properly  of  neutrals  and  citizens,  rn'jf"'^ 
if  recaptured  by   public   ships,  would  be  good  prize;  ' 

but  if  recaptured  by  private  armed  ships,  would  be  re- 
stored on  salTage.     Yet  in  respect  to  neutrals  or  citi- 
zens, if  the  intention  was  to  confer  a  benefit  on  ihem, 
the  reason  would  seem  equally  to  apply  to  both  cases, 
and  if  there  was  a   policy  in   discouraging  captures  by 
priyateers,  and  encouraging  captures  by  public  ships, 
it  is  strange  that  the  legislature  should  not,  in  relation 
to  captures  not  within  the  purview  of  this  clause,  have 
made  a  similar  discrimination.     The  reason  would  be 
the  same,  and  yet  in  those  cases  tbe  salvage  act  uni- 
formly gives  a  higher  Tate   of  salvage  to  private  armed 
ships  than  to  public  ships;  and  the  prize  acts  superadd 
an  exclusive  bounty  on  prisoners  of  war   captured  by 
private  armed  ships,  of  no  inQonsiderable  value.     And 
whatever  might  be  the  case  in  relation  to  our  own  citi 
zens,  it  is  somewhat  singular  that  the  legislature  should 
be  paying  bounties  out  of  the  treasury  to   encourage 
privateers,  ,when  they,  were  in  favour  of  neutrals,  hav- 
ing no  legal  title,  taking  from  them  a  large  proportion 
of  the  lawful  proceeds  of  prize. 

There  is  yet  another  case  which  aflFoirds  a  more  By  our  iW, 
striking  illustration  of  the  difficulties  which  furrounddRn!dty''li 
this  construction.  The  salvage  act  of  1800  declares  ^**^"  "*»»  ^« 
Ai.   A  *L  ^A  r      ^     1  "''» re-capture  of 

that  upon  the  recatpture  of  neutral  property  the  rule  ^*>«  property  of 
of  reciprocity  shall  preyail.     If  the  neutral  would  in^ftorein^ 
the  like  case  restore  on  salvage;  then  the  American  J^;  7a^ 
courts  are  to  restore  on  the  same  salvage:,  if  other- ^"j*""'  ^* 
wiiie,  then  they  are  to  condemn.      If;  therefore,  by 
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1318.  the  prize  act  of  1812,  restitution  is  to  be  made  in  all 
,JJp^^  cases  of  recapture  of  neutral  property,  and  yet  in  the 
like  cases  the  neutral  sovereign  would  not  restore,  it 
would  follow  that  the  restitution  would  be  without  pay- 
ment of  any  salvage,  which  would  be  repugnant  not  on* 
ly  to  the  intent,  but  to  the  words  both  of  the  salvage  act 
and  the  prize  act  in  any  mode  of  interpretation.  In  a 
recent  case  in  this  court,  ("The  Adeline,  9  Cranch.  244.) 
condemnation  passed  upon  some  French  property  which, 
during  the  late  war,  had  been  captured  by  the  enemy, 
and  recaptured  by  an  American  privateer,  upon  the 
ground  that  the  rule  of  reciprocity  established  by  the 
salvage  act  of  1800,  applied  to  the  case;  and  as  France 
would  deny  restitution,  pur  courts  were  bound  to  apply 
the  same  principle  to  her . 

There  does  not,  therefore,  seem  any  solid  reason  on 
which  to  rest  the  construction  contended  for  bj  the 
claimant.  And  there  are  the  most  weighty  reasons, 
founded  upon  public  inconveniency,  upon  national  law, 
and  upon  the  very  terms  of  the  salvage  and  prize  acts, 
for  the  contrary  construction.  In  considering  the  sec- 
tion in  question  as  merely  affirmative,  every  difficulty 
vanishes  and  the  symmetry  of  a  system  apparently  built 
up  with  great  care  and  caution,  as  well  as  in  strict  ac- 
cordance with  the  received  principles  of  public  law,  is 
maintained  and  enforced. 

But  it  bias  been  asked  if  the  section  is  merely  af- 
firmative, what  reason  can  be  assigned  for  its  enact- 
ment? If  no  satisfactory  answer  could  be  assigned,, 
it  would  not  impair  the  force  of  the  preceding  rea- 
soning. It  is  very  common  for  the  legislature  to 
make    laws     in    affirmance     both    of    the    common 
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and  statute  law.  This  very  act  giyes  the  district 
courts  cognizance  of  captures,  and  yet  it  was  clearly 
settled  that  the  courts  already  possessed  the  same 
jurisdiction.  Doubts  may  and  often  do  arise  how 
far  a^proyision  already  in  existence  may  be  applied 
to  cases  contemplated  in  new  statutes.  To  obviate 
such  doubts,  whether  real  or  imaginary,  is  certain- 
ly not  an  irrational  or  unsatisfactory  mode  of  le« 
gislatioD,  and  often  prevents  serious  mischiefs  during 
the  fluctuations  of  professional  opinions,  prior  to  a  le- 
gai  adjudication.  It  was  probably  to  abviate  some 
doubt  of  this  sort  that  the  clause  in  question  was  in- 
serted  in  the  act.  Nor  is  it  difficult  to  perceive  some 
room  for  subtle  doubt  from  the  generality  of  the  pre- 
ceding (^8.  4)  section.  That  section  declares  that  ^^  dU 
captures  and  prizes  of  vessels  and  property  shall  be 
forfeited,"  and  accrue  to  the  owners,  officers,  and 
crew  of  the  capturing  private  armed  ship ;  and  from 
the  generality  of  this  language  it  might  possible  (we 
do  not  say  upon  any  sound  interpretation)  have  been 
doubted  whether  the  words  ^^  all  captures"  might  not 
be  held  to  comprehend  ca.ptures  of  neutral  property^ 
which  had  not  yet  been  condemned.  At  all  events 
upon  every  view  of  this  case  the  court  are  of  opinion 
that  the  property  having  been  previously  condemned 
and  the  title  passed  to  the  enemy,  and,  consistently  with 
the  salvage  and  prize  acts,  must  be  decreed  to  be  good 
prize  of  war. 

Decree  affirmed,  with  costs.« 

a  Vide  ante,  Vol.  11.  Ap-  Ham  Scott  calls  it,  amicable  re- 

pendizy  note  I.  pp.40 — 49.  As  talis tion,)  is  the  rule  to  be  ap- 

by  the  salvage  act  of  the  3d  of  plied  to  cases  of  recaptures  0| 

March,  1800,  ch.  168.  the  rule  the  property  of  friendly  na. 

of  reciprocity,  (or,  as  Sir  Wil-  tionit  it  may  be  useful  to  state 


94 


CASES  IN  THE  SUPREME  COTRT 


the  provisidD.?  contained  in  the 
difierent  maritime  codes  on  this 
subject,  or  which  have  been 
substituted  in  their  place  by 
treatj. 

The  present  British  law  of 
salvage  is  established  by  the 
act  of  the  43d  Geo.IILch.  1 60. 
the  39th  section  of  which  pro- 
vides that,  ''If  any  sliip,pr 
vessel,  taken  as  prize,  or  any 
goods  therein,  shall  appear,  in 
the  court  of  admiralty,  to  have 
belonged  to  any  of  his  majes- 
ty's subjects,  which  were  be- 
fore taken  by  any  of  his  ma- 
jesty's enemy's  and  at  any 
time  afterwards  re-taken  by 
tnj  of  his  majesty ^s  ships,  or 
any  privateer,  or  other  ship, 
or  *  Teasel,  under  his  majesty's 
protection;  such  ships,  vessels, 
aiid  goods,  shall,  in  all  cases, 
(sare  a&  hereafter  excepted,) 
be  adjudged  to  be  restored, 
and  shall  be  accordingly  re- 
stored, to  such  former  owner, 
or  owners,  he  or  they  paying 
for  salvage,  if  re-taken  by  any 
of  his  majesty's  ships,  one 
eighth  part  of  the  true  value 
thereof,  to  the  flag  officers, 
captains,  &c.  to  be  divided, 
&c.  And  if  retaken  by  any 
privateer^  or.  other  ship,  or 
venel,'  one  sixth  part  of  the 
true  value  of  such  ships  and 
goods  to  be  paid  to  the  oWherSf 


office rs,and  seamen  of  suchpri. 
vateer,  or  other  vessel,  with- 
out any  deduction.  And  if  re- 
taken by  the  joint  operation  of 
one  or  more  'of  his  majesty's 
ships,  and  one  or  more  private 
ships  of  war,  the  judge  of  the 
court  of  admiralty,  or  other 
court  having  cognizance  there- 
of, shall  order  si^ch  salvage, 
and  in  such  proportions^  to  be 
paid  to  the  captors  by  the 
owners,  as  he  shall,  under  the 
circumstances  of  the  case, 
deem  fit  and  reasonable.  But, 
if  such*  recaptured  ship,  or 
vessel,  shall  appear  to  have 
been  set  forth  by  the  enemy 
as  a  ship  or  vessel  of  war, 
the  said  ship  or  vessel  shall 
not  be  restored  to  the  'former 
owners;  but  shall,  in  all  cases, 
whether  re-taken  by  any  of 
his  majesty's  ships,  or  by  any 
privateer,  be  adjudged  lawful 
prize,  for  the.  benefit  of  the 
captois. 

This  rule,  with  respect  to 
the  property  of  British  sub- 
jects, is  applied  to  recaptures 
of  the  property  of  nations  in 
amity  with  Great  Britain,  until 
it  appears  that  they  act  to- 
wards British  property  on  a 
less  liberal  principle;  in  such 
case  It  adopts  their  rule,  and 
restores,  at  the  same  rate  of 
salvage,  or  condemns,  under 
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the    same    ciFcumstances  in  .four  hours  have  elapsed^  she 

which  their  own  law  and  prac-  is  restored  to  the  owner*  with 

tice    restores   or   condemns,  the  cargdf  upQn  the  payment 

The  Santa  Cruz,  1  Rob.  5.  63.  of  one  third  the  value  for  sal- 

Bj  the  most  recent  French  vage,  in^ca^e  of  recapture  by 

]aw«if 'a  French  vessel  he  re-  a  privateer,  i&id  one  thirtieth 

taken   from  the  enemy,  aAer  in  case  of  a  recapture  by  a 

bemg  in  his  hands  more  than  public  ship.  But  in  case  of  re- 

twenty-four    hours,    if  recap-  capture  by  a  public  ship,  after 

tured    b^  a  privateer,  she  is  .twenty-four  hours  possession, 

good  prize  to  the  re-captor ;  she  is  restored  on  a  salvage  of 

hut  if  re- taken  before  twenty-  one  tenth.  I. 

1.  ^  Si  aacan  naviro  de  not  tiijets  prif  par  not'eniiflinif,  a  ota  entrs. 
lenr  mains  jutqueg  a  ringt-qoatre  beorot,  et  apres,  qu'il  aolt  reeona  at 
repria  par  aacuns  de  nos  navirea  do  guerre  oa  autres  de  noa  aujets,  la 
prise  tera  declarco  bonne :  niais  si  ladito  reprise  est  faite  aaparavant  lea 
TtDgt-qaatre  heores,  il  sera  restitue  avec  tout  ca  qui  etoit  dedans,  at  an 
aara  toutefois  le  navire  de  g-aerre  qui  IHiura  recous  et  repris,  le  tiers.** 
Ordonnanet  tTHenri  Ifl.  en  Man,  1584.  art.  61.  **Si  atfcun  navire  de  nos 
sQJcts  est  repris  sar.  nos  ennerois,  apres  qa*U  aura  demeuru  entre  lenr 
mains  pendant  vingt-qtiatre  beuros,  il  sera  restitue  au  proprietaire,  avao 
tontce  qui  etoit  dedans  a  la  reaerve  da  tiers  qui  sera  donne  au  navire  qai  • 
aara  fait  la  recoussc.**    Ordonnanee  dfi  168  l,Irtti.  3  tU,  9.  dei  Priaea^art' 
S .    **  Lea  reglemcns  concemant  la  recousse  continueront  d^tre  obaervea 
•uivant  leor  forme  et  toueur ;  en  co*  isoquence,  lorsqae  les  navires  de  sea 
aujets  auront  ete  repris  par  les  con  iires  armes  en  course  centre  lea  en- 
nemis  de  Tctat,  aprcs  avoir  ete  vingt-quatre  heuresen  leur  mains,  ilsleur 
appartiendront  en  totalite ;  mais  dans  le  cas  on  la  reprise  aura  eta  faita 
avant  lea  Tingt-qaaire  heures,  le  droit  de  recousse  ne  aara  qua  da  tier 
de  la  valeur  du  navire  recous  et  da  aa  cargaiton.    £n  so  qui  concama 
les  repriacs  faitcs  par  les  vaisseauz,  fregates  ou  outres  batimensrde  aa 
majeata,  le  tiers  sera  adjuge  a  son{profit  pour  droit  de  recousse,  si  elle  oar 
faita  dans  les  Tin^t-quatre  beures ;  et  apres  ledit  delai,  la  reprise  sera 
adjogee  en  totalite  a  si  inajeste,  sans  que  les  otats-majors  des  dits  vais- 
aaaux  et  fregates  puissent  y  rien  pretondre  ,  se  reeervant  sa  majeste  d*ac- 
eorder  aux  equipages,  one  gratification  proportionee  a  laTolear  da  ba* 
timant  et  de  a^  cargaison,  d^apres  les  connoisements  et  factnrea,  comma 
anasi  de  donner  auz  etats  majors  das  vaisseauz  qui  auront  faitea  lea  re* 
priaes,  et  qui  auroisnt  en  soin  de  se  dxstinguer  par  des  actions  da  yalaur 
tallaa  graeaa  on  recompenses  que  sa  majeste  aviaera  boa  aire,  aoivaat  lea 
eireonstancaa."    Ordonnanet  de  15  Juin^  3«779.    **  Loraqoe  lea  batimens 
Praacait  auront  ete  repris  par  lea  vaisseauzde  la repab]ique,apraa avoir 
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Although  the  letter  of  the  the  2  Praireal,  11th  year, 
ordinarices  previous  to  the  re-  art.  M.  this  relaxation  of  the 
Tolution,  condemns  as  good  rule  as  to  captures  by  public 
prize,  French  property  re-  ships,  is  extended  to  allies  g§t 
captured  after  heing  twenty-  n^'oWy,  so  as  to  grant  them  res* 
four  hours  in  possession  of  the  titution  after  twenty-four  hours 
enemy,  whether  the  same  be  possession  oy  the  enemy  upon 
retaken  by  public,  or  private  the  paymentof  a  salvage  of  one 
armed  vessels;  yet  it  seemf  to  tenth;  but  restitQUpii  on  re- 
have  been  the  constant  prac-  captures  bj  public  iJiips  has 
tice  in  France  to  restore  such  always  been  made  to  the  sub- 
property  when  recaptured  by  jects  of  Spain  an  account  of 
the  king's  ships.  VaHn  sur  the  intimate  relation  subsisting 
rOrd,  Liv.  S.tU.S.DesPri^  between    the    two    powers. 


seSf  art.  S.  Traiie  des  Prises, 
eh.  6«  secL  1,  n.  8.  s.  88.  Po- 
Mer,  De  ProprieU.  n.  97. 
JBiiiert|fOfi|lle«  Assurances  t<nn. 
1.  p,  497.  The  reservation 
contained  in  the  above  ordi- 


whilst  it  is  refused  even  to  them 
in  recaptures  by  privateers. 
Jlrtmi,  PaH  2.  ch.  4.  s.  11. 
BannemanVs  Translation  <^ 
De  HahreUf  tim.  2.  p.  83.  84. 
The  French  law,  also,  re- 


nance  of  1779,  made  the  sal-  stores  upon  payment  of  sal* 

vage    discretionary    in   eveiy  vage,  even  after  tweoly-four 

case,  it  being  regulated,  by  the  hours  possession  by  the  enemy 

king  in  council  according  to  in  cases  where  the  enemy  leave 


the  particular  circumstances. 


France  applies  her  own  rule 
to  recaptures  of  the  property 
of  friendly  nations.  Pothier^ 
DeproprieUjn.  100.  Emert- 
gan^  Des  assuranceSj  torn.  1 .  p, 
499. 


the  prize  a  derelict,  or  it  re- 
verts to  the  original  proprietor 
in  consequence  of  tlie  perils 
of  the  seas,  without  a  military 
recapture.  Ordonnanee  ds 
1681,  liv.  3.  tU.  9.  Des  Prises^ 
arL  9,    Vide  ante,  vol.  11. 


By  the  Reglement  of    Appen.  p.  47. 

ete  24  heurea  aa  pouvoir  de  rennemi,  lei  batimenaet  leur  cargaiaoiM  ftp*- 
partiendront  en  totalite  aux  equipegei  prenean;  mais.dant  lo  caa  oa  la 
repriae  aari  eta  faite  avant  lea  Tingt-quatre  hearea,  le  droit  de  recoaaao 
ne  aera  que  da  tierade  la  valeur  da  navire  repria  et  de  aa  eaigaiaoa.'* 
XfOt  d*Oeiobrt^  1793.  By  the  reglement  of  the  Sd  of  Praireal,  year  II. 
art.  54.  the  rata  of  aalrage  on  recapturea  hypubhe  y&tpt,  before  twenty 
four  houra  poeeetoion,  waa  fixed  at  one  thirtieth. 
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Spain  formerly  adopted  the 
lav  of  France,  baTing'j-taken 
its  prize  code  from  that  coun- 
trjy  with  which  it  had  been  so 
long  connected  by  the  closest 
ties ;  and  in  the  case  of  the 
San  lagOy  (  mentioned  in  the 
Santa  Cnn,  1  Rob.  50,)  it  was 
applied  by  the  lords  of  appeal 
upon  the  principles  of  reci- 
procity as  the  rule  in  British 
reeapturesof  Spanish  property. 
But  by  the  Spanish  prize  ordi- 
nance of  the  SOth  of  June, 
1801,  art.  38,  it  was  modified 
as  to  the  property  of  friends, 
it  being  provided  that  when  it 
appears  that  recaptured  ships 
of  friends  are  not  laden  for 
enemy's  account;  they  shall  be 
restored,  if  recaptured  by  pub- 
lic ▼«ssels,  for  one  eighth,  if 
by  privateers,  for  one  sixth 
salvage ;  provided,  that  the 
nation  to  whom  such  property 
belongs,  has  adopted,  or  agrees 
to  adopt,  a  similar  conduct 
towards  Spain.  The  ancient 
nle  is  preserved  as  to  lecap- 
tnres  of  Spanish  property :  it 
being  restored  without  salvage 
if' recaptured  by  a  king^s  ship, 
b^we  or  after  twenty-foui 
hours  possession  ;  and  if  re- 
captured by  a  privateer  within 
die  twenty-four  hours,*  upon 
payment  of  one]  half  for  sal- 
vage ;  if  recaptured  after  that 
Vol.  III. 


time  it  is  condemned  to  the 
recaptors.  The  Spanish  law 
has  the  same  provisions  with 
the  French  in  cases  of  captur- 
ed  property  becoming  derelict 
or  reverting  to  the  possession 
of  the  former  owners  by  civil 
salvage. 

Portugal  had  adopted  the 
French  and  Spanish  law  in 
her  ordinances  1704;  and  of 
December,  1796.  But,  in 
May,  1797,  after  the  SanU 
Cruz  was  taken,  and  before 
the  judgment  in  that  case, 
Portugal  revoked  her  former 
rule  that  twenty-four  hours 
possession  devested  the  prop- 
erty, and  'allowed  restitution, 
on  salvage  of  pne-eighQi,  if  the 
recapture  was  by  a  oublic  ship 
and  one-fifth  if  by  a  priva- 
teer. In  the  Santa  Cruz  and 
its  fellow  cases,  Sir^W,  Scott 
distinguisbsd  between  recap- 
tures made  before  and  since 
the  ordinance  of  May,  1797  . 
condemning  the  former  wher^ 
the  property  had  been  twenty* 
four  hours  in  the  enemy *8  pos" 
session,  and  restbrikig  the  laU 
ter  upon  payment  of  the  saJ. 
vage  fixed  by  the  Portuguese 
ordinances. 

The  ancient  law  of  Holland 
regulated  restitution  on  sal- 
vage at  different  raUs,  accord, 
ing  to  the  length  of  time  the 
14 
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property  h&d  been  in  the  ene- 
my's posaession.     Bynk^  C.  J. 
iVft.I.  1.    ck.5.    But  18  be- 
tween the  United  States  and 
the  Netherlands,  this  matter  is 
regulated  by  the  convention  of 
178^.  the  6r8t  article  of  which 
provides,  that  recaptured  ves- 
sels of  either  nation,  not  hav- 
ing been  twenty-four  hours  in 
possession  of  the  enemy  of  ei- 
ther, shall  be  restored  on  pay- 
ment of  one-third   salvage,  if 
re-captured  by  a    privateer. 
By  the  8d  article,  if  the  vessel 
has  been  twenty-four  hours  in 
possession  of  the  enemy,  and 
is  recaptured  by  a  privateer, 
she  shall  be  condemned  to  the 
re-captors. '  By  the  Sd  article 
if  the  recapture  is  made  by  n 
public  ship,  the  property  is  to 
be  restored  on  payment  of  a 
thirtieth  part  for  salvage,  in 
case  it  has  been  twenty-four 
hours  in  possession  of  tlie  ene- 
my ;  if  longer,  a  tenth  part. 

The  treaties  between  the 
United  States  and  Prussia  of 
.1785,  and  1799,  by  which  re- 
captures from  a  common  ene- 
my were  regulated,  have  both 
expired. 

The  ancient  law  of  Denmark 
condemned  after  twenty-four 
hours  possession  by  the  ene- 
my, and  restored,  if  the  prop- 
erty had  been  a  less  time  in 
his  possession,  npon  payment 


of  a  moiety  for  salvage.  Bat 
the  ordinatice  of  the  2Sth  of 
March,  1810,  restored  Danish 
or  allied  property  without  re- 
gard to  the  length  of  time  it 
might  have  been  in  the  ene- 
my's possession,  upon  payment 
of  one-third  for    salvage. 

By  the  ancient  Swedish  or- 
dinances, and  tha^  of  July, 
1788,  it  is  provided,  that  the 
rates  of  salvage  on  Swedish 
property  shall  be  one  half  ^f 
the  value,  Without  regard  to 
the  length  of  time  the  proper-  - 
ty  may  haire  been  in  the  ene- 
my's possession.    The  treaty 
between  the  United  States  and 
Sweden  of  1763,  which  liaa 
expired,  contained  precisely 
the  same  stipulations  en  this 
subject  as  that  with  the  Neth- 
eriinds. 

Although  our  salvage  act 
may  not,  perhaps,  extend  to 
cases  of  recapture .  from  pi' 
rates,  yet  there  can  be  little 
doubt  that  the  benefit  of  the 
sam^  equitable  rule  of  recipro- 
city which  is  recognized  by  the 
statute,  and  is  also  a  principle 
of  public  law,  would  bo  impar- 
ted to  such  cases.  Thus  Va- 
lin  is  of  U)0  opinion  that  the 
property  of  friendly  nations^ 
retahenfroro  pirates*by  French 
captors,  ought  not  to  be  re- 
stored to  them  upon  payment 
of  salvage,  if  the  law  of  their 
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own  country  gives  it  wholljr  to 
the  retaken,  otherwise  there 
would  be  a  defect  of  recipro- 
city, which  would  offend 
against  tlmt  impartial  justice 
whicK  is  diie  from  one  state  to 
another.l 
As  a  capture  by  pirates  can- 
not devest  the  title  of  the  ori- 
ginal owner  by  any  length  of 
possession,  however  great,  it  is 
obvious  that  the  former  propri- 
etor is  entitled  to  restitution 
in  case  of  recapture  from  them 
by  friendly  powers,  upon  the 
payment  of  a  reasonable  sal- 
vage!' But  certain  nations 
have  established  a  different 
rule,  at  least,  as  respects  the 
property  of  their' own  subjects 
and  give  the  whole  property 
recaptured  from  pirates  to  the 
re-takers.  Such  was,  6r  is, 
dw  usage  of  Holland,  Spain, 
and  some  of  the  Italian  States. 
Groitttiff,  De  J.  B.  ac.  P.  L.  3. 
«&.  9.  f.  17.  De  Habreu^  Port 


But  Grotius  is  of  the  opin* 
ion  that  such  a  municipal  re. 
gulation  cannot  prevent  fo- 
reigners from  reclaiming  their 
property,  upon  payment  of  a 
reasonable  salvage,  because  by 
the  universal  law  of  nations 
the  property  of  the  original 
owner  is  not  devested  on  a 
capture  by  pirates.  i6. 

And  by  tne  9th  article  of  the 
treaty  of  1796,  between  the 
United  States  and  Spain,  the 
latter  has  dispensed  with  her 
peculiar  law  in  tliis  respect, 
both  parties  hi^vin^  stipulated 
to  restore  the  property  of  ei- 
ther nation  recaptured  from 
pirates. 

In  case  of  recapture  from  pi- 
rates, thd  French  law  restores 
the  property  of  subjects  and 
aWes,  (in  which  last  term,  neu* 
trals  are  included,)  on  pay- 
ment of  one-third  for  salvage.^ 

A  capture  by  a  cruizer  of 
the  Barbary  powders  is  not  a 
piratical  seizure,    which  will 


1818. 


The  Star. 


1.  "Ma  f«roit  peoser,  qae  les  allies  qui  aux  termes  de  notre  article* 
oat  droit  de  reeUmer  leur  efibti  reprie  eur  dee  piratee  par  des  Francoii 
ae  doivente'entendre  qae  de  eeax  qui  auivant  la  meme  juriaprudenoe 
qae  bods;  antrement,  U  n'y  aaroit  pa  de  reciprocite:  ce  qui  bleateroitt 
I^Bfalite  de  jojtioe,  qae  lee  etats  ae  doiyent  lea  una  aiu  autrea.  Sur 
tOrd.  JL.  3  ItL  9  Off.  10.     TraiU  du  Priser,  c/i.  6«.  2n.  8. 

%  **Lea  naTirea  at  effete  da  nos  aujeta  -ou  alliee  repria  ear  lea  pirates 
etredaimes  ^aas  Tan  et  jour  de  la  Declaration  qui  en  aura  eto  faite  en 
PAmirante,  earont  rendoa  aux  proprietairea,  en  payaat  le  tiera  de  la 
valear  do  va  iaeaa,  et  dee  marchandiaes  poor  fraie 'de  recoosae.  Ord. 
de  1681.  L.9  Hi9.  Det Print  art.  10. 
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1S18. 
Tim  Star. 


have  the  effect  of  inyalidating 
th^  cooTeraion  of  property  un- 
der it.     They  were  formerly 
considered  as  pirates^  but  have 
lince  aoquired^the  rights  ofle- 
gation  and    of  war  in    form, 
Consequently,  recaptures  from 
them  are  to  be  judged  by  the 
same  rule   as  those  from,  any 
other  public    enemies.    The 
Helena,  4  Roh.  S.  Sir  L.  Jen- 
ibVfuwib,    Vol.  U  p,79l. 
By^.  (I  J.  Pub.  JL  \  cK  17. 
Emmgoh^    JDet    Jtstttronces 
Urn.  l.p.526.  1   But  the  law 
of  nations,  as  received  among 
the  nations  of  Europe  and  the 
Qountries^colonized  by  them, 
'Or  that  part  of  the  human  race 
denominated    Chriilendomf  is 
not  to  be  applied  to  them,  to 
the[Tirkrand  other  Mohammei- 
dan  people,  with  the[,same  rig- 
our, and  in  all  the  details  with 
which  it  is  administered  among 
that  class  of  nations  to  which 
it  is   peculiarly    applicable. 
The  Helena,  4  Jlo6.  3.    The 
Kinders  Kinder,  2  Rob.  88. 
TheHnrtage  Hane,  3  Bob. 


324.    The  Madonna  del  Bur* 
so.  4  Bob.  299.   Ward's  HU" 
iory  of  the  Law  of  Jfatum$. 
The  same  formalities  in   pro- 
ceeding to  condemn  captured 
-property,  are  not  required  in 
order  to  devest  the  title  of  the 
original  owner.  It  is  sufficient, 
if  the  confiscation  takes  place 
in  their  way,  and  according  to 
the  established  custom  of  that 
part  of  the  world.     The  Hel 
ena,  4  Rob.  3.     But  they  are 
held  to  be  bound  to  an  pbserv- 
ance  of  the  law  of  blockade 
that  being  (*ne  of  the  most  un. 
ivcFsal  and  simple  operationt 
of  war ;  and  if  a  European  ar- 
my or  fleet    is  blockading  a 
town  or  port,  they  are  not  at 
liberty  to  trade  with  it.    The 
Hurtegc  Hane,  3  Bob.  824. 
And  tbough,'in    prize  causes, 
an  indulgence  is  granted  to  the 
subjects  of  the  Ottoman  em- 
pire, which  is  not  allowed  to 
any  foreignors  of  Christendom 
in  consideration  of  their  pecul- 
iar situation  and  character,  and 
of  their  not  being  professors  of 


1.  Depnif  long-temps,  lei  moBara  antiques  otoient  disparaes  desBords, 
AfHcaines.  Les  Barb%resques  etoien  t  devenus  de  vrais  pirates,  Bi^mi 
€d  aigieriiinfamunidi  dieonari^  dit  le  Tasse;  Jerusalem  deliveree,  ehani. 
15,  ii.  21.  Mais  au  joardhui  ils  ne  merite  plus  oetto  qualification,  prao^ 
qua  dans  laur  guerre,  ils  se  conforment  a  Paneien  droU  det  gent.  Ce 
B*estqne  par  represailles  queleures  pritonniers  devienneBteselavespar- 
EfMrtgoa^  ioc.  eiL  Tbm.  1  p.  256. 
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vnctlythe  same  lav  of  na- 
lioiis  with  ouraelvea ;  yet  in 
raatten  of  contract  between 
such  penonst  or  between  them 
and  other  foreigners,  courts  of 
Justice  have  not  thought  them- 
selves at  liberty  to  act  other- 
wise, than  by  the  general  rules 
applicable  to  all  forensic  busi- 
ness. The  JerusalAro,  2  Gal-, 
fit,  191—201. 

The  case  of  the  rescue  of 
captured  newels  and  cargoes 
from  the  enemy,  by  the  insur- 
rection of  the  persons  on 
board,  IS  not  provided  for  by 
our  salvage  act  or  the  British 
statute.  Nor  is  the  case  of  res- 
xne  mentioned  in  the  French 


and  other  continental  ordinan- 
ces. Restitution  to  the  origin- 
al owner,  is,  however,  univers- 
ally decreed  in  such  cases^ 
without  regard  to  the  length 
of  time  the  recaptured  proper^ 
ty  may  have  been  in  the  ene- 
my's possession  ;  and  the  rate 
of  salvage  is  discretionary  and 
dependant  upon  the  value  of 
the  services  perfo|med.  The 
Two  Friends,  1  Ilob.  271. 
The  Walker,  Slewmi,  106. 
Vafinj'TraUe'  de$  Priseiy  eh. 
6,  a.  1,  n.  18.  Bonnemani^t 
Translation  of  oj  De  HahreUf 
torn.  2,  0.  84.  Emerigonf  D<# 
Jhsuranctiy  Um.  l,p.  605^ 


"(common  law). 
XiANUssc'v.  Barker. 


ft^  a  mrehani  in  New-York,  wrote  to  L.,*a  merchant  in  New-OrIean«t 
on  the  9th  of  ^tnaary,  1806,  mentioning  (hat  a  ship  belonging  to  T^ 
Ic  Son,  of  Portland,  woi  ordered  to  Now-Orleans  for  freight,  and  re- 
qneeting  L.  to  procure  a  freight  for  hor,  and  fparehase  and  put  on 
board  of  her  five  hundred  bales  of  cotton  on  the  owners'  account; 
«^for  the  payment  of -all  shipments  on  owners'  account,  thy  bills  on  71 
1:  Son,  of  Portland,  or  me,  60  days  sight;  shall  meet  due  honour." 
On  the  13th  of  February,  B.  again  wrote  to  L.  reiterating  the  forftier 
leqaeet,  and  eneloeuig  a  letter  fropi  T.ScSon  to  L.  containing  theur 
iogtractioiis  to  L.  with  whom'they  afterwards  continued  to  correa- 
FBed,addliig,  •«% Mb  #»  im  for  their  aeooimt,  fbsjtfton  they  oxder 


Barker. 


102  CASES  IN  THE  SUPREME  COURT 

18 18 1  ihipped  hj  the  Mae,  uktll  meet  with  doe  boooar."    On  the  S4tji  of 

>^-s^-^^         Jal^,  1^,  B.  again  wrote  L.  on  Ihe  same  lubject,  tayiog,  ^'tbe  ow- 
Lanusse       nen  wish  her  loaded  on  their  own  aoeoant,  for  the  payment  of  which, 

^  ^^ thy  bills' on  fii«  shall  meet  with  due  honour  at  60  day*e  sight/*    L. 

proceeded  to  purchase  and  ship  the  cotton,  and  drew  seTeral  bills 
on  fi.  which  were  -  paid.  Ho,  afterwards,  drew  two  bills  on 
T.  k  Son,  payable  in  New- York,  which  Were  protested  ^or  non-pay. 
ment,  they  having,  in  the  meantime,  failed;  and  about  two  years  af- 
terwards, drew  bills  on  3*  for  the  balance  due,  including  the  two  pro 
tasted  bills,  damages,  and  interest. 

Held  that  the  letters  of  the  IStli  of  February,  and  24th  of  July,  contain- 
ed no  revocation  of  the  undertaking  in  the  letter  of  the  9th  of  Janua- 
ry; that  although  the  bills  on  T.  &  Son  were  not  drawn  according  to 
B*8  aasamption,  this  could  bnly  affect  the  right  of  L.  to  recoTor  the^ 
damages  paid  by  him  on  the  return  of  the  bills,  but  that  L.  had  still* 
•  right  to  recover  on  the  original  guaranty  of  the  debt. 

It  was  also  held  that  L.  by  making  his  election  to  draw  upon  T.  ^'Son* 
in  the  first  instance,  did  not,  thereby,  preclude  himself  from  resorting 
to  B.,  who  m  undertaking  was,  in  eflfect,'  a  promise  to  famish  the 
fViads  nectssary  to  carry  into  execution  the  adventure.  Also,  held 
that  L.  had  a  right  to  recover  from  B.  the  commissions,  disburse- 
ments, and  other  charges  of  the  transaction. 

Where  a  general  authority  is  given  to  draw  bills  from  a  certain  place 
oil  account  of  advanees  there  made,  the  undertaking  is  to  replace 
the  money  at  that  palace.  In  this  case,  therefore,  the  legal  interest  at 
New  Orleans  was  allowed. 

An  agreement  of  the  parties  entered  on  a  transcript,  stating  the  amount 
of  damages  to  be  adjudged  to/One  of  the  parties  upon  soTcral  alterna- 
tives, (the  verdict  stating  no  alternative,)  not  regarded  by  this  conri 
as  a  part  of  the  record  brought  up  by  the  writ  of  error;  but  a  venirM 
de  novo  awarded  to  hate  the  damages  assessed  by  ^  jury  in  the  court 
below. 


Errou  to  the  circuit  court  for  the  district  of  New- 
York. 

This  was  an  action  of  assumpsit  brought  in  the 
circuit  court  of  New-York  by  the  plaintiflF  in  error% 
against  the  defendant,  to  recover  the  amount  of  60O 
bales  of  cotton,  shipped  by  the  plaintiff  from   New- 
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Orleans,  on  account  of  John   Taber  &  Son,  of  Port-      Mi8. 
land,  in  the  district  of  Maine,  upon  the  alleged  prom* 
ise^f  the  defendant  to  pay  for  the  same,  with  the  in* 
cidental  disbursejoients  and  expenses. 

At  the  trial  a  Terdictwas  taken,  and  judgment  ren- 
dered thereon  for  the  defendant,  and  the  cause  w&s 
brought  up  to  this  court  by  writ  of  error. 

On  the  19th  of  December,  1805,  the  defendant,  a 
merchant  in  New^York,  wrote  a  letter  to  the  plaintiff,  a 
merchant  in  New-Orleans,  containing,  among  other 
things,  the  following  passage; 

^^I  am  loading  the  ship  Mac  for  Jamaica ;  she  belong f 
ib  my  friends  J  John  Taher  ^  iSbn,  Portland^  who  I  ex* 
pect,  will  order  her  from. thence  to  N.  Orleans,  to  thy 
address  for  a  freight,  and  in  that  case,  if  thee  make<i  any 
shipments  for  my  account  to  the  port  where  she  may  be 
bound,  give  her Ihe  preference  of  the  freight.'' 

This  .letter  was  received  by  the  plaintiff  on  the  6th 
of  February,  1806.  . 

On  the  9(h  6!  January,  1806,  the  defendant  wrote  to 
the  plaintiff  the  following  Letter  : 

(Original  per  Mao.) 

jreuhYorkj  1st  mtrnthy  90^  IS06. 

PAUL    LANUSSE,    ESQ. 

^Esteemed  Friend^ 

"This  will  be  handed  you  by  Captain  Robert  Swaine, 
of  the  Portland  ship  Mac,  which  vessel  id  bound  from 
this  to  Jamaica,  and  from  thence  to  New-Orleans  in 
pursuit  of  freight ;  she  will  be  to  thy  address  ;  she  is 
a  good  ship,  between'  three  and    four  years  old,  has 
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18lC^.  an  American  register ;  is  of  an  easy  draft  of  waier^  all 
tbough  rather  large  ;  a  freight  for  Liverpool  will  be 
preferred  ;  if  not  to  be  had,  for  such  other  port  aa  th^e 
thinks  proper,  send  her.  If  no  freight  offers  for  Eu- 
rope, send  her  to  this,  or  some  neighbouring  pott,  with 
alLthe  freight  that  can  be  had^  which'  I  have  not  any 
doubt  will  b^  sufficient  to  load  her ;  if  thee  can  get 
three-fourths  as  much  for  this  port  as  for  Europe,  I 
should  prefer  it ;  if  not,  I  should  prefer  a  freight  to 
Europe*  Immediately  after  het  arrival,  I  wish  thee  to 
commence  loading  her  on  oumer'^s  accwntj  who  wish 
thee  to  ship  five  hundred  bales  on  their  account,  but 
do  not  wish  to  limit  the  quantity,  a  few  bales  more  or 
less  according  as  freight  offers ;  and  lor  the  payment  of 
all  shipments  on  owner's  account,  thy  bills  on  them, 
John  Taber  &  Son,  Portland,  or  me,  at  sixty  days 
sight,  shall  meet tlue  honour;  all  shipments  on  own^ 
er's  accQunt,  if  the  ship  goes  for  Liverpool,  address  to 
Rathbone,  Hughes,  and  Duncan;  if  for  London,  Thom 
as  Mullet  and  Co.  ;  if  Bordeaux,  to  John  Lewis  Brown 
&  Co. ;  if  Kantz  or  Cherbourg,  Preble,  Spear  &Co.  ;  if 
Antwerp,  J.  Ridgway,  Merting  &  Co.  ;  if  Amsterdam, 
Daniel  Cromelin  &  Sons.  ,  Captain  Swaine  will  take  a 
sufficiency  of  specie  from  Jamaica  for  ship's  disburse- 
ments;  please  write  me  often,  and  keep  me  advised  of 
the  state  of  your  market,  &c.  Of  thy  shipments  by  the 
Mac  on  owner's  account,  let  as  much  go  on  deck  as 
can  be  safely  secured,  and  have  her  despatched  front 
your  port  as  soon  as  possible. 

Thy  esteemed  iriend, 

JACOB  BARKER.^ 
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And  on  the  26th  of  -January,   1806,  the  defendant 
wrote  the  plaintiff  as  follows  : 

*^Since  writing  thee  under  date  of  the  9th  'instant, 
I  have  engaged  for  the  stii|>  Mac  the  freight  of  eight 
hundred  hales  of  cotton  from  New-Orleans  to  Liver- 
pool, agreeably  to  the  endosed  copy  of  charter  party. 
I  have  therefore,  to  request  thy  exertions  in  dispatching 
her  for  Liverpool,  filling  ber  up  either  on  freight,  or 
owner's  account,  and  particularly  fill  her  deck  and 
quarters  on  owner's  account.  Her  owners  wish  large 
shipments  of  cotton  made  on  their  account,  which,  if 
bills  can  be  negotiated  on  New-York,  I  have  informed 
them  thee  would  make;  I,  however,  am  clearly  of 
opinion,  that  it  will: he  more  for  their  interest  to  have 
her  filled  up  on  freight ;  on  this  Subject  I  shall  write 
thee  again  more  fully.  Capt.  Swain. will  take  with 
him  from  Jamaica,  eight  thousand  Spanish  dollars,  for 
my  private  account,  which  I  wish  invested  in  cotton." 
This  letter,  was  written  on  the  same  sheet  of  paper,  and 
immediately  following  a  duplicafe  of  the  'preceding  let- 
ter of  the  9th  .  of  January,  and  was  received  by  the 
plaintiff  on  the  1 8th  of  March,  when  he' wrote  an  an- 
swer, saying,  *^on  my.  part,  nothing  shall  be  wanting  to 
satisfy  the  contracting  parties,  wjien  the":  ship  arrives, 
and  your  instructions  shall  be  strictly  obseryed,con- 
formingmyself  to  the  latter  you  gave,  and  in  case  o{ 
necessity,  I  think,  itwill  be  eaty  to  place  bills." 

On  the  13th  February,  1806,  the  defendant  wrote  to 
the  plaintiff  as  follows':- 

^'Enclosed,  I  hand  thee  a    letter  from  the  owners  of 
shipA^ac,  to  which  I  have  only  to  add«  that  thy  bills 
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on  me  for  their  account  for  the  cotton  they  order,  ship- 
ped by  the  Mac,  shall  meet  due  honour." 

On  the  29th  of  August,  1806,  the  plaintiff  v^rote  the 
defendant : 

"A  few  days  ago  I  wa>  favdnred  with  a  few  lines 
from  Messrs.  John  Taber  &  Son,  importing  that  they 
wrote  to. you,  to  Capt.  Swaine,  and  jne,  such  directions 
as  yoQ  might  think  proper^  but  I  have  not  as  yet  been 
favoured  with  any  of  yours.  The  Mac  remains  pre- 
cisely in  the  same  situation.  4250  dollars  demurrage, 
have  been  paid  on  her  account,  and  I  only  wait  for  fur- 
ther information  fromyou^  to  act,  in  case  demurrage  is 
refused." 

On  the  24th  of  July,  1806,  the  defendant  wrote  the 
plaintiff  as  follows : 

"Relative  to  the  unfortunate  situation  of  the  Mac,  I 
have  to  observe,  that  if  she  remains  at  your  port  idle, 
Fontaine  Maury,  or  his  agent  there,  must  pay  the  de- 
murrage every  day,  or  the  master  must  protest,  and 
end  the  charter ;  as  long  as  the  demurrage  is  paid, 
agreeable  to  charter  party,  the  ship  mu^t  wait ;  as 
soon  as  that  is  not  done,  the  captain  or  owners'  agent 
can  end  the  voyage  by  protesting,  and  entitle  the  own- 
ers to  recover  their  full  freight ;  so  that  thee  had  bet- 
ter take  the  eight  hundred  bales,  on  account  of  Fon- 
taine Maury  at  a  low  rate,  than  to  subject  him  to  such 
a  heavy  loss;  thee  will  on  receipt,  of  this  be  pleased 
to  receive  the  demurrage  daily,  or  end  the  charter,  and 
despatch  her  for  Liverpool  on  owners^  account,  taking 
all  the  freight  that  offers,  and  fill  her  up  with  as  much 
cotton  as  possible,  [not  less  than  five  hunidred  bales,] 
log.vood  and  staves,  as  it  will  not  answer  to  keep  so 
valuabl*^  a  ship  there  any  longer,  without  earning  some- 


OF  THE  UNITED  STATES. 


J07 


tkiing  for  hex  owners.  Although  I  say  fill  her  up  with 
cotton,  logwood,  and  stares,  on  owners'  account,  thee 
will  please  understand,  that  I  should  prefer  her  being 
despatched  agreeable  to  charter,  party  ;  if  that  ean  be 
done,  I  prefer  bcr  taking  freight  for  Liverpool,  except- 
ing about  five  hundred  bales,  the  owners  wish  shipped 
on  their  account ;  yet  rather  than  have  her  there  idle, 
the  owners  wish  her  loaded  on  their  own  account ;  for 
the. payment  of  which,  thy  bills  on  me  shall  meet  due. 
honour  at  60  days  sight,  which  I  presume  tbee  can  ea- 
sily negotiate^" 

On  the  26th  of  September,  l80b»  the  plaintiflF  wrote 
the  defendant : 

^'Since  my  respectful  last  of  29th  August,  1  am  fa* 
TOured  with  your  .  much  esteemed  of  24th  J^ily,  the 
contents  *of  which  I  have  duly  noticed." 

**I  have  to  inform  you  of  the  disaster  which  has  be- 
fallen the  Mac.  On  the  night  of  the  16th  and  17th 
inst.  we  experienced  a  most  violent  gale,  which  has 
done  great  injury  to  the  shipping,  and  drove  the  Mao 
from  her  moorings  to  a  considerable  distance  from  the 
town/'  &c.  "Nor  can  I  flatter  you  of  procuring  ei- 
ther freight  for  her,  or  accomplishing  your  otder  before 
December,'^  &c. 

On  the  6th  of  September,  1806,  the  defendant  wrote 
the  plaintiff  as  follows  : 

*^ince  I  last  had  this  pleasure,  ordering  a  protest 
against  the^ charterers  of  the  Mac,  and  that  vessel  des- 
patched on  owners^  acqount  for  Liverpool,  with  staves, 
logwood,  and  cotton,  I  have  not  received  any  of  thy 
acceptable  communications.     I  now  confirm  that  order, 
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1818.  and  request,  if  a  full  cargo  be  not  engaged  for  the 
Mac,  on  receipt  of  this,  that  you  ship  two  hundred 
haled  of  cotton  for-my  account,  to  ihe  address  of  Mar- 
tin, Hope  &  Thornley,  and  thy  bills  on  me,  at  60'day9 
sight,  shair  meet  due  honour  for  the  same.  On  receipt 
of  this,  lose  no  time  in  purchasing,  the  two  hundred 
bales,  and  what  qiaj  be  yetwant^  for  the  ship  on 
owners'  account,  as  a  Tory  considerable  rise  ha^  taken 
plape  in  that  aiticle  at  Liverpool ;  therefore,  thee  will 
npt  lose  any  time  in  making  the  purchase." 

On  the  10th  of  Octobe^^  1806,  the  defendant  wrote 
the  plaintiff: 

"By  thy  listter  of  the  29th  of  August,  to  Joiin  Taber 
fc  Son,  I  observe  thee  bad  ah  idea  of  lending  the  Mae 
here,  if  a  freight  .did  not  soon  offer,-  which  I  think  thee 
would  not  (on  reflection)  do,  if  a  freight  from  this  port 
did  not  offer,  as  she  hgad  much  better  remain  at  New- 
Orleans  than  b^  sent  here  in  ballast.  Therefore  request 
if  she  is. not  despatthfed  agreeable  to  charter  party,  that 
she  remain  at  yoiii  port  until  a  freight  can  be  obtained 
for  her,  with  what  thee  can  ship  on  owner's  account^ 
They  wish  at  least  five  hundred  bales  of  cotton.  1  hope 
thee  did  not  ship  logw:)od,  .as  I  find  that  article  will 
not  pay  any  freight;  therefoie,  if  thee  has^  not  made 
a  shipment  of  that  article,  please  omit  it.  Thee  must, 
of  course,  keep  the  ship  as  long  as  demurrage  is 
paid.'' 

On  the  26th  of  November,  1806,  the  defendant  wrote 
the  plaintiff. 
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^'I  wish  the  Mac  got  off  as  soon  as  possible,  and 
prepaFed  for  a  voyage;  when  I  wish  five  hundred  bales 
of  cotton  shipped,  on  account  of  her  owners,  for  Liv-  . 
erpool,  and  the  ship  filled  up  with  freight  goods,  even 
at  a  low  rate:  if  freight  should  be  scarce,  and  thee  can 
purchase  good  flour  at  about  .four  .and  a  half  dollars 
per  barrel,  thee  will  please  to  ship  from  five  hundred 
to  one  thousand  barrels,  on  account  of  the  owners  of 
the  Mac,  and  on  thy  making  any  purchase  for  those 
objects,  inform  Rathbone,  Hughes  &  Duncan,  Liver- 
pool, by  letter  duplicate  and  triplicate,  requesting 
them  to  have  the  full  amount  of  thy  shipment  on  ow- 
ners' account  insured,  stating  particularly  wheh  thee 
expects  the  ship  to  leave  New-Orleans,  &c.,  &.c. 
If  cotton  falls  to  twenty  cents,  please  ship  five 
hundred  bales  of'cotton  for  my  account,  by  the  Mac, 
consigned  to  Martin,  Hope  §■  Thornley,  drawing  on 
me  at  sixty  days  for  the  same.  I  do  not  wish  a 
bale  shipped  at  a  higher  price  than"  twenty  cent^, 
and  I  hope  thee  will  engage  the  freight  as  low  as  1  l-2d. 
My  only  reason  for  ordering  it  in  the  Mac  is  to  assist 
her  owners;  therefore,  if  a  full  charter  offers  for  her^ 
or  if  any  thing  should  prevent  her  going,  thee  will 
ship  five  hundred  bales  by  some  other  good  vessel,  or 
vessels." 

On  the  29th  of  December,  1806,  the  defendant  wrote 
the  plaintiff : 

"I  am  favoured  with  thy  letter  of  the  7th,  by  which 
I  am  pleased  to  observe  the  Mac  was  off,  and  likely  to 
be  despatched  for  Liverpool.  Her  owners  are  desirous 
that  she  be  despatched  for  that  place  without  delay 
as. I  mentioned  to  thee  in  iny  last  letter  on  the  subject 
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1818.      of  the  Mac's  business.     If  thee  has  contracted  for  the 

Lan    se  cotton,  or  any  part  theieof,  that  I  ordered,  let  all  that 

Y.     *    has  been  contracted  for  be  shipped  according  to  my 

Barker,    last  request,  but  do  not  purchase  a  bale,  for  my  account, 

after  this  letter  reaches  thee,   above  sixteen  cents,  as 

that   article  has  become  very  dull    at  Liverpool,  and 

likely  to  be  low,  in  consequence  of  the  success  of  the 

French  army  on  the  continent.     If  thee  can  purchase 

at  or  under    sixteen    cents,    before    May,  thee  may 

purchase  and  ship  such  part  of  the  five  hundred  bales 

•  as  has  not    been  purchased   before  this  letter  reaches 

thee." 

On  the  22d  of  January,  1807,  the  plaintiff  wrote  the 
defendant  as  follows : 

"I  havfe  now  commenced  the  purchase  of  cotton 
for  account  of  Messrs.  John  Taber  4*  Son,  and  have 
paid  hitherto  twenty-two  cents  cash,  at  which  price 
seventy  two  bales  were  ready  to  be  shipped,  as  I  ex- 
pect to  find  an  opportunity  of  placing  my  bills  upon 
you.  I  shall  complete  the  purchase  of  500  bales, 
which  will  be  necessary,  in  order  to  get  a  fuH  freight," 
jrc.  ^^I  have  now  to  infornl  you,  that  I  have  drawn  on 
you,  under  date  of  the  15th  of  January,  for  1,800  dol- 
lars. Say  eighteen  hundred  dollars,  payable  sixty 
days  after  sight,  to  the  order  of  Mr.  A.  Brasier,  in 
Philadelphia,  which  draft  goes  on  account  of  the  72 
bales  of  cotton  already  purchased,  and  request  you  to 
honour  the  same." 
And  on  the  same  day  he  wrote  the  defendant: 
*^The  present  merely  serves  to  inform  you,  that  I  have 
this  day  valued  upon  you. 
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$3077  23  sixty  days  after  sight,  and  refer  to  my 
letter  of  this  day." 

On  the  13th  of  Febiuary,  1807,  he  wrote  the  defen- 
dant: 

"I  have  engaged  150  bales  for  account  of  Messrs, 
John  Taber  &  Son,  at  Market  price,  which  I  expect  in 
town  in  a  few  days,  when  I  shall  without  delay  ship  the 
same  on  board  the  Mac,  making  the  220  bales  in  all. 
This  comodencement,  I  hope  will  encourage  shippers 
to  give  us  some  freight;  at  all  events  I  shall  keep  you 
duly  advised  of  my  proceedings.  Under  date  of  the 
6th  inst.  I  took  the  liberty  of  valuing  upon  you  301 
dollars  22  1-2  cents  sixty  days  ofter  sight,  to  the  order 
of  Jacdb  D.  Stagg;  on  the  12th  inst.  $673  to  the  or.der 
of  Samuel  Lord,  and  shall  continue  drawing  as  oppor- 
tunity offers. 

On  the  16th  of  the  same 'month  he  wrote  the  defen- 
dant: 

"The  present  merely  serves  to  inform  you,  that  I 
have  this  day  valued  upon  you  600  dollars.  Say  six 
hundred  dollars  to  the  order  of  Benjamin  Labarte, 
sixty  days  after  sight,  and  request  you  to  honour  the 
same,  and  place  to  account  of  J.  T.  &  S." 

On  the  20th  of  February,  1807,  the  defendaiit  wrote 
the  plaintiff: 
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1818.  '^I  am  in  daily  expectation  of  hearing  of  the  Mac*9 

progressing  /or  Liverpool.  Before  this  reaches  thee, 
I  hope  she  will  have  sailed;  if  not,  please  lose  no  time 
in  despatching  her.  That  thee  may  be  fully  acquain- 
ted with  the  wishes  of  her  'owners,  I  annex  a  copy  of 
the  last  letter  I  have  received  from  them,  and  request 
thee  to  comply  with  their  wishes  in  every  particu- 
lar;" 

The  copy  of  the  letter  from  John  Taber  §•  Son,  refer- 
red to  in  this  letter,  is  as  follows  : 

''Portland  2d  mo.  9,  1807, 
"Jacob  Barker, 

"By  last  mail  we  received  thy  favour  of  the  2(J  inst. 
enclosinpj  one  from  Captain  Swaine  to  thee.  We 
notice  thy  proposition  for  us  to  give  liberty  for  the 
Mac  to. take  freight  for  any  port  in  Europe,  but  as 
we  have  <got  her  and  her  freight  insured  in  Liver- 
pool, at  and  from  New-Oi'leans  to  that  port,  we  wish  to 
have  her  go  there,  even  if  we  load  on  oWners'  ac- 
codnt.  We  are  well  satisfied  that  Lanusse  hath  not 
yet  loaded  her,  as  we  have  no  doubt  cotton  will-  be 
much  lower  in  a  short  time.  And  as  we  apprehend 
that  shippers  of  cotton  will  now  turn  their  attention  to 
other  parts  of  Europe,  we  think  the  probability  is,  that 
cotton  will  be  in  demand  in  Liverpool  by  t^e  time 
the  Mac  will  arrive  there,  we  likewise  think  it  v^ill 
answer  to  ship  good  .flour,-  and  probably  some 
good  staves  can  be  purchased;  we  had  gather  have 
her  loaded  on  our  own  account  with  tho^e  three 
articles,  than  to  take  freight  for  any  other  port,  but 
we  think  there  can  be  no  doubt,  but  that  when  she 
begins  to  load    on  owners'    account,  that  some  consi- 
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ilerable  freight  can  be  obtained.  We  really  vish  thea  1818, 
to  write  Lanusse  to  despatch  her,  with  liberty  to 
take  two  thousand  barrels  of  good  fresh  flour,  if  freight 
does  not  offer  sufficient  with  the  five  hundred  bales 
of  coltOn  before  orderied,  to  load  her  without  delay ; 
as  we  have  no  doubt  good  flour  wiM  answer,  and  we 
cannot  think  of  her  being  longer  detained  at  New« 
Orleans. 

We  remain,  thy  assured  friends. 
(Signed)  JOHN  TABER  &  SON.*' 

And  on  the  3d  df  March,  1807,  the  plaintiff  wrote 
the  defendant: 

'^  The  present  merely  Serves  to  inform  you^  that  I 
faa^e  this  day  valued  upon  you  10,000  ^pilars.  Say 
ten  thousand  dollars,  payable .  sixty  days  after  sight, 
to  the  order  of  Mr.  Thomas  Elmes,  and « request  you 
to  honour  the  same,  and  place  to  account  of  J.  T. 
h.  S." 

On  the  6th  of  March,  1807,  he  again  wrote  the 
defendant :     - 

**  I  refer  to  my  respectful  last  of  13th,  16th  24th 
ult.  and  3d  inst.  the  contents  of  which  I  confirm.  On 
the  16th  1  valued^  upon  you  for  600  dollars,  and  on 
the  3d  inst.  for  10,000  dollars,  making  in  all  the  sum 
of  16,351  3  3-4  cents,  on  account  of  the  shipment  per 
Mac,  for  account  of  Messrs.  John  Taber  &  Son.  I 
have  already  bought  72  bales  at  22  cents,  107  do.  lit 
203-4  cents,  175  do.  at  20  1-2  cents,  together  354  bales, 
pnd  30m.  staves,  amounting  to  about  22,000  dollars^ 
There  remains  146  bales  more  to  be  purchased,  which 
I  hope  to  get ;  the  total  amount,  with  charges  and  com^ 
Vol.  III.  16 
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I8l8.  mission,  will  be  about  34,000  dollars — for  which  sum  I 
shall  order  Messrj<.  Rathbone,  Hughes  &  Duncan,  to 
get  insurance  cfTected.  I  shall  continue  to  draw  an 
you  as  occasion  presents." 

-  On  the  11th  of  March,  1807,  he  wrote  the  defend- 
ant, informing  him  that  he  had  drawn  on  the  defend- 
ant to  the  order  of  Mr.  F.  Depau,  for  G,000  dollars, 
and  to  the  order  of  Mr.'  J.  P.  Ponton  for  691  dollars 
and  50  cents. 

On  the  15Lh  of  April,  1807,  the  defendant  wrote  the 
plain  1  iff: 

^^  I  have  this  moment  received  the  unpleasant  in- 
formation of  the  failure  of  John  Taber  &  Son,  there- 
fore beg  the  favour  of  thy  taking  every  precaution  to 
secure  my  cjaim  on  them  fo;  the  payinent  of  the  cotton 
thee  has  shipped  for  their  account  by  the  Mac.  If  that 
ship  has  not  got  clear  of  your  river,  take  up  the  bills 
of  lading  and  fill  up  new  bills,  consigning  the  cotton 
to  my  order,  forwarding  me  several  of  the  bills,  and 
instruct  Captain  Swaine  to  hold  the  cotton  until  he 
bears  from  me ;  and  if  part  of  the  old  set  have  gone 
en,  let  them  go,  but  take  a  new  set,  and  make  all  the 
freight  money  payable  to  my  .order,  and  if  she  jbas  got 
clear  of  the  'river,  make  an  arrangement  with  the 
shippers  of  the  cotton  to  pay  thee  the  freight  money, 
and  give  them  a  receipt  for  it,  forwa.ding  that  receipt 
to  Liverpool,  but  for  the  consignee  to  keep  as  a  secret 
that  the  freight  money  has  been  paid,  until  they  get  all 
the  freight  goods." 

And  on.  the  16th  of  April,  1807,  the  defendant  again 
wrote  the  plaintiff: 
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^^  I  have  taken  the  best  counsel,  and  find  the  goods 
per  ship  Mac  can  be  stopped  for  thy  account  in 
transitUj  and  have  therefore  taken  all  the  steps  in  my 
power  to  have  that  object  eifect'ed ;  and  shall  succeed 
so  far  as  to  keep, the  property  at  thy  disposal  until 
thy  power  reaches  Martin,  Hope  &  Thornley,  which 
will  enable  them  lo  hold  the  property  for  thy  use  ; 
therefore  send  the  power  by  the  packet,-  and  send  du- 
plicates and  triplicates. by  other  vessels,  and  several 
copies  by  mail  and  packet  to  me  to  be  forwarded ; 
also  draw  on  Rothbone,  Hughes  &  Duncan,  for  the 
whole  amount  of  shipment,  ordering  Martin,  Hope 
&  Thornley,  to  pay  them  1000  pounds  of  the  amount 
drawn  lor,  if  they  accept  the  bills.  Confirm  what  I 
have  wiitten,  copies  of  which  I  enclose  for  thy  go- 
vernment. Thy  bills  on  me  will  all  be  protested  for 
non-payment,  that  thee  can  say  thee  has  not  received 
pay  for  the  cotton,  but  shall  endeavour  to  furnish 
money  that  will  prevent  disappointment  to  the  hold* 
ers.  This,  my  counsel  tells  me,  is  indispensable,  to  en- 
able thee. to  benefit  by  transitu^  which  cannot  be  done 
by  any  other  person,  nor  by  thee  after  thee  get's  pay  for 
the  goods  shipped." 

And  on  the  same  day  the  defendant  wrote  to  Martin* 
Hope  ani  Thornley,  of  Liverpool,  as  follows  : — 

*^I  enclose  a  letter  written  as  agent  and  friend  of 
Paul  Lanusse  to  Rathbone,  Hughes  and  Duncan, 
which  you  will  have  the  goodness  to  hand  them,  and 
make  a  memorandum  of  the  delivery,  and  endea- 
TtDur  to  make  the  contract  for  Lanusse  as  therein 
mentioned,  and  I  ^ijiW  itnlemnify  you  from  all  loss 
in  so  doing ;  if  you  cannot  make  an   absolute  agree* 
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1818      ment  with  R.  H.  and  D.  to  receive  all  the  property  La- 
j^^^JJV    nusse  has  or  may  ship  by  the  Macfor account  of  Taber 
T.         ^  Spn,  to  be  applied  for  the  payment  of  the  bills  L^l^ 
Bark^.    nusse  has  or  may  draw  on  them,  excepting  one  thou- 
sand pounds,  and  the  profits  on  the  adventure,  which 
they  may  place  to  the  credit  of  Taber  &  Son,  if  they 
are  so  much  indebted  to  R.,1].  &  D. ;  if  not  so  much, 
then  such  sum  as  may  Be  due  them.     You  will  cause 
insurance  on  the  cargo  of  ship  Mac  to  the  amount  of 
nine  thousand  pounds  sterling,  and  procieed  as  the  agent 
of  Lanusse  to  get  hold  of  the  property  ;  you  certainly 
can  stop  it  in  transitu^ 

On  the  same  day  the   defendant  also  wrote  to  Rath* 
Done7  Hughes  &  Duncan  : 

**  As  the  agent  of  my  friend  Paul  Lanusse  at  New- 
Orleans,  I  have,  in  consequence  of  ibe  failure  of  John 
Taber  &  Son,  to  inform  you,  that  the  goods  he  is  ship* 
ping  on  board  the  Mac,  Captain  Swaine,  have  not  in 
any  part  been  paid  for,  therefore  they  are  to  be  stopped 
in  transitu,  for  the  benefit  of  my  Suid  friend  Paul  La- 
nusse, who  is  by  me  represented  ;  and  as  his  agent^  1 
charge  you,  on  your  peril,  not  to  accept,  or  in  any  man- 
ner commit  yourselves  for  said  Taber  &  Son,  cm  account 
of  said  shipment,  but  if  you  are  willing;  to  receive  said 
consignment,  sell  the  same,  and  apply  the  "whole  pro- 
ceeds to  the  payment  of  such  drafts  as  Lanusse  may 
draw  on  you,  which  shall  not  exceed  the  amount  of 
invoice." 

On  the  30th  of  April,  1807,  the  defendant  wrote  the 
plaintiff: 

*^  I  annex  copy  of  my  last  respects,  and  have  to  re* 
quest,  in  the  most  pointed   manmer,  thy  particular  at- 
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tention  to  my  request  therein.     I  have  sent  out  many 
letters  in  hopes  of  meeting  the  Mac  ;  if  any  of  them 
meet  her  in  the  Mississippi,  Captain.  Swaine  will  re- 
turr  to  New-Orleans  with  all   his   papers  for  thee   to 
alter  the  direction  of  the  goods  shippedby  that   vessel 
for  account  of  Taber  &  Sop ';   if  not  so  Successful  as 
to  meet  her,  but  if  any  of  them  meet  her  after  she  leaves 
the  Mississippi,  she  will  stop  at  this  port,  when   I  will 
nake  the  necessary  alterations ;  but  if  none  of  my  let- 
ters meet  her,  my  only  chance   for  securing^  myself  is 
by  thy  stopping  the  -property  in  transitu.    To   have 
that  done,  thee  must  immediately  send   out  powers  to 
Liverpool,  therefore  I  beg  tbee  to  confirm  all  I  have 
written  Co  Martin,  Hope  &  Thornley." 

On  the  20th  of  May,  1807,  the  plaintiff  wrote  to  the 
defepdant : 

*^Your  ^teemed  favour  of  the  15th  ultimo  has  just 
reached  me,  and  with  much  regret  do  t  learn  the  faiU 
urepf  Messrs.  John  Taber  &  Son.  I  hope  that  )ou  wiU 
not  be  a  sufferer,  and  that  you'have  t^ken  timely  pre- 
caution. Agreeably  to  your  request,  I  have  written  on 
to  Liverpool,  but  am  afraid  my  letters  will  come  too 
late,  as  the  Mac  sailed -from  ^e  Balize  on  the  23d  of 
ApHl,  and  as  she  i>-a  good  sailer,  will  no  doubt  have- 
discharged  h^T  cargo  i^efore  the  receipt  of  my  letter^ 
For  your  government  I  enclose  you  invoipe  and  bill  .of 
lading  of  the  600  bales  cottdn  shipped  per  Mac  ;  also, 
my  account  current  with  Messrs.  John  Taber  &  Son, 
according  to  which  a  balance  of  $1251  28 1-2,^  &r 
which  amount  I  shall  value  upon  you  as  occasion  o(^ 
fers.  Tou  will,  I  hope,  have  taken  the  necessary 
measures  to  meet  my  drafts  dated  March,  20th  draijni 
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1^1^-  direct  on  Messrs.  Tabcr  &  Son,  in  Portland,  payable  in 
New- York,  of  which  I  advised'  you.  i  am  anxious  to 
receive  your  further  communications,  and  most  sin- 
cerely hope  that  you  have  been  able  to  cover  your 
claim,  and  not  be  a  loser  by  this  unfortunate  accident." 

And  on  the  9th  of  June,  1807,  he  wrote    the  defend 
ant: 

"I  have  only  time  to  inform  you  of  the  receipt  of 
your  favour  of  16th  and  30th  April,  and  to  assure  you 
that  I  shall  puoctually  follow  your  instructions,  and 
lose  no  time  in  forw&rding  to  you  and  to  Liverpool  aH 
necessary  papers,  relying  on  your  integrity  and  hon- 
our. I  feel  no  uneasiness  respecting  my  concern  in 
this  unfortunate  business  at  the  same  time  I  most  sincese- 
ly  regret  that  you  should  be  a  sufferer,  but  hope  things 
may  yet  result  favourable." 

On  the  28th  of  August,  1807,  the  plaintiff  wrote  the 
defendant : 

'*The  last  mail  brought  me  the  non-acceptance,  pro. 
test,  &c.  of  the  two  bills  of  exchange  drawn  by  jie  on 
the  bouse  of  John  Taber  &  Son,  under  date  of  the  20th 
of  March,  1807,  in  favour  of  Thomas  Elmes,  and  en* 
dorsed  by  him  to  Messrs.  Corp,  Ellis  ^and  Shaw,  each 
for  five  thousand  dollars,  making  the  sum  of  ten  thou- 
sand dollars,  and  which  I  hare  been  obliged  here  to> 
pay  to  Mr.  Elmes,  together  with  ten  per  cent,  dama- 
ges, amounting  to  the  further  sum  of  one  thousand  dol- 
lars,<giving  a  total  of  eleven  thousand  dollars.  It  is 
unnecessary  for  me  to  dwell  upon  theseriOu^  inconven 
iences  which  have  resulted  from  this  circumstance,  or 
to  repeat  bow  prejudicial  the  whole  of  the  transaction 
with  the  house  of  John  Taber  &  Son  has  been  to  my 
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affairs.  I,  bowever,  rely  upon  you  for  the  payment  ^^^ 
of  this  money,  as  it  was  entirely  upon  your  recommen- 
dation, upon  the  strength  of  your  assurances  and  the 
respf  ctability  of  your  guaranty,  that  I  was  induced  \o 
embark  in  this  business,  and  to  procure  cotton  for  the 
cargo  of  the  ship  Mac  ;  but  this  subject  has  al^^.ady 
been  suJBcienlly  enlarged  upon  iu  my  former  letters  to 
you,  and  I  sanguinely  trust  that  you  wi,W  not  delay 
making  the  necessary  arrangements  for  this  reimburse- 
ment. No  information  has  as  yet  been  received  by  me 
from  Liverpool,  respecting  the  fate  of  the  600  bale»  of 
cotton  shipped  on  bocird  the  Mac.  I  feel  auTcious  to 
know  the  success  of  the  steps  which  have  been  taken 
in  that  quarter.  I  trust  that  you  will  communicate  to 
me  the  earliest  information  that  you  may  receive  on 
this  subject." 

On  the  30th  of  January,  I8O69  John  Taber  &  Son 
wrote  to  the  plaintiff-as  follows : 

"We  wrote  thee  the  24th  inst.  since  which  wehave 
received  a  letter  from  Jacob  Barker,  informing  that  he 
had  engaged  eight  hundred  b^les  of  cotton  for  theMafc,, 
previous  to  her  sailing  from  New- York,  from  your  por| 
to  Liverpool,  which  has  fixed  her  rout ;  as  she  hsth  so 
much  freight  engaged,  we  flatter  ourselves  that  she 
will  be  filled  up  immediately.  It  is  our  wish  to  have 
two  hundred  bales  of  good  cotton  shipped  on  owners^ 
account,  and  as  much  more  as  maybe  necessary  to  make 
despatch,  as  we  are  not  willing  to  have  her  detained 
in  your  port  f  )r  freiglit.  Tb  reimburse  thyself  for  the 
cotton  purchased  on  owners' account,  thou  may  draw 
bills  at  8ixty  days  sight,  either  on  Jacob  Barker  or  on 
ua.    If  thou  can  sell  billa  on    Rathbone^  Httgkea& 
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*^^^'      Dnncan,  merchants  at  Livjerpool,  at  par,  thou  toay  Ott 
Lanuflse    ^^^^i  taking  care  not  to  send  the  bijls  before  she  sails, 
t.-        And  to  wiite  on  timely  to  them  to   get  insurance  made 
6n  the '.  amount    of  property    shipped     on     o«r  ac^ 
tount.*' 

On  the  27th  CTT  March,  1806,  the  plaintiff  wote  J. 
Taber  &  Son : 

^Your  much  respectful  favour  of  the  30tb  oCJanu-' 
afylast  came  duly  to  hand,  t  *  observe  what  you  say 
respecting  the  purchase  of  cotton  for  your  account  ta 
•go  by  ship  Mac,  of  which  our  friend  Jacob  Barkery 
likewise  makes  mentio^  ;  this  ship  has  not  yet  made 
her  appearance,  but  as  soon  as  she  does  you  may  de-* 
pend  on  my  utmost  exertions  to  follow  your  ordess, 
and  glre  the  ship  all  (fispatch  that  lays  in  my  power. 
The  mode  of  reimbursements  for  purchasers*  made  here 
will  be  by  drawing  on  our  friend  Barker,  agreeable  to 
Us  advice,  V.s  I  think  it  will  be  less  difficult  for  me  to' 
place  bills  on  NewrYork.  Cotton  is  rising,  and  fetch- 
es now  26  cents.  Notwithstanding,  I  shall  fallow 
your  orders  with  respect  to  the  Mac,  unlesn  any  thing' 
to  t£e  contrary  should  reach  me  before  she  arrives.-  As 
for  drawing  on  Liverpool,  it  is  altogether  out  of  my 
power,  for  sucli  bills  are  seldom  asked  for  here.'  I  shall 
advise* Messrs.  Rathbone,  Hughes  &  Duncan,  in  due 
time,  to  effect  insurance  on  the  property  I  may  -  ship  on 
your  account.  Awaiting  the  pleasure  of  announcing 
you  tlie  Mac's  arrival,   I  continue  with  respect,^''  -kc. 

On  the  6th  of  June,  1806,  the  plaintiff  wrote  J^ 
Taber  ^  'Son  :  Cotton  is  pretty  steady  at  22  centf.. 
Should  eireumstances   authori^  my    purchasing   for 
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yottr  account,  I  shall,   in  preference,  value  for  the      1818. 
amount  of  Mr.  Ja6ob  Barker. 

On  the  29th  of  June,  1806,  John  Taber  8t  Son  wrote 
to  the  plaintiff: 

"We  have  not  been  favoured  with  any  of  Ihy  commu- 
Dication9  since  4thL  month,  7th.  We  have  been 
daily  expecting  to  hear  of  our  ship  Mac  being  laden 
and  rejidy  for  sea  as  We  had  not  the  least  idea 
but  tSSl  the  eight  hundred  bales  that  Jacob  Barker 
contracted  for  would  be  ready  at  the  time  agreed  on, 
and  expected  thou  would  have  purchased  a  sufficien- 
cy to  fill  up  on  owners'  account,  provided  freight  did 
not  offer  in  season.  By  last  mail  we  received  a  letter 
from  Mr.  Jacob  Biirker,  informing  that  he  feared  the 
contractors  would  not' furnish  the  eight  hundred  bales, 
and  that  in  consequence  thereof  the  Mac  would  be  de- 
tained until  'further  orders  from  us.  We,  therefore, 
have  this  day  wrote  Barker  to  give  thee  and  Captain 
Swaine  such  directions  as  he  may  think  proper.  But 
we  hope  she  will  be  despatched  for  Liverpool  before 
this  reaches  thee,  as  it  is  our  wish  to  have  her  go 
tWre." 

On  the  15th  of  July,  1806,  John  Taber  fc  Son  wrote 
the  plaintiff : 

"Thy  favour  of  the  5th  ultimo  by  mail,  was  this  day 
received^  the  contents  noticed,  we  are  very  sorry  to  find 
that  the  Mac  is  so  detained  with  you,  we  having  flat- 
tered ourselves  that  she  would  have  been  at  Ldverpool 
by  this*  We  wrote  thee  27th  ultimo  by  mail,  directing 
thee  to  follow  Jacob  Barker's  instructions  respecting 
the  Mac,  which  we  now  confirm,  and  say  that  we  wish 
Vol.  III.  17 
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1818.      thee  to  follow  his  instructions  at  all  jtimes  the  same  as 
from  us." 

Onthe291h  of  August  the  plaintiff*  wrote  J.  Taber 
&  Son: 

"Your  esteemed  favour  of  the  29th  of  June  has  duly 
come  to  hand,  but  I  have  in  vain  expected  further  di- 
rections from  Mr.  Barker,  for  the  want  of  which  I  have 
experienced  many  difficulties." 

On  the  25th  of  July,  1806,  J.  Taber  &  Son  again 
wrote  the  plaintiff: 

Thy  favour  of  the  13th'  ultimo  was  this  day  handed 
us  by  Captain  Webb  of  the  Phbenix.  It  had  been  bro- 
ken open  at  sea  by  an  English  cruiser.  We  have  not 
recdred  a  copy  of  thy  protest;  we  should  like  to  see  it. 
We  are  extremely  sorry  that  we  had  not,  in  the  first  in- 
stance, given  thee  orders  to  have  laden  our  ship  with 
staves,  logwood,  and  I'.otton,  on  our  account,  with  what 
freight  could  be  obtained;  we  should  cevtaiuly  have 
done  it,  if  we  had  the  least  idea  that  we  should  have 
been  disappointed  of  the  8  hundred  bales.  We  have 
this  day  received  letters  from  Jacob  Barker,  informing 
he  had  given  thee  direction  to  load  immediately  as 
above;  hope  thou  can  make  it  convenient  to  put'  a  large 
share  of  cotton  on  board  on  our  account^  as  we  think 
that  article  will  pay  much  more  than  staves;  we  trust 
thou  will  send  to  Jacob  Barker  such  documents  as 
will  enable  him  to  recover  the  freight  and  den^ur- 
rage." 

And  on  the  30th  July,  l806,  Taber  &  Son  wrote  the 
plaintiff. 
,  We  hope  that  the  Mac  will  sail  for  Liverpool  before 
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this  reaches   thee,    with  a  cargo  on  owners  accoant^      1818, 
and  a  large  proportion  of  cotton."  TanuPM 

On  the  16th  of 'September,  1806,  the  plaintiff  wrote        t«' 
J.  Taber  &  Son:  ^^^ 

^4  am  successively  favoured  with  your  much  esteem- 
ed of  15tb,  25th,  aad  30th  July,  and  have  taken  due  no- 
tice of  their  contents.  Mr.  Jacob  Barker  has  likewise 
wrote  me,,  and  shall  follow  his  instructions  as  far  as 
lays  in  my  power." 

On  the  3d  of  October,  1816,  Taber  &  Son  wrote  the 
plaintiff : 

"We  observe  that  thou  had  thoughts  of  send-^ 
ing  the  Mac  to  New-York  after  a  few  week«,  if  thou 
did  not  receive  further  instructions:  but  we  trust  that 
will  not  be  the  case,  ^s  we  presume  that  thou  receiv- 
ed Jacob  Barker's  orders  soon  after,  to  load  her  on 
owners'  account  for  Liverpool,  except  the  demurrage 
was  continued  to  be  paid.  If  so,  we  are  willing  to 
let  her  lay  until  the  charterers  procure  the  800  bales 
freight.  When  that  is  the  case,  we  presume  thou  will 
not  let  her  be  detained  for  the  remainder  part  of  the 
cargo  to  the  charterer's  damage.  We  renew  our  re- 
quest for  thee  to  continue  to  follow  Jacob  Barker's  in- 
structions from  time  to  tim^,  respecting  the  Mac,  the 
same  as  from  us.  We  are  well  satisfied  with  thy  pro- 
ceedings." 

On  the  12th  of  December,  1806,  the  plaintiff  wrote 
X  Taber  &  Son,  acknowledging  the  receipt  of  their 
letter  of  the  3d  of  October,  and  saying,  "  I  have  not, 
as  yet,  commenced  the  purchase  of  cotton,  only  small 
parcels  have  as  yet  come  to  hand ;  as  soon  as  I  can 


134  CASES  IN  THE  SUPREME  CODRT 

ISli.      iiicceed  I    shall    Talue   upon    Jacob   Barker  for   the 
amount,"  tfC. 

On  the  9th  of  November,  1806,  J.  Taber  &  Son 
wrote  the  plaintiff : 

"We  do  not  pretend  to  give  thee  any  positive  order 
respecting  the  Mac,  as  we  have  heretofore  directed 
thee  to  follow  Jacob  Barker's  directions;  but  we 
will  give  thee  a  sketch  of  our  wishes,  viz.  Tp  have 
the  Mac  despatched  to  Liverpool,  as  soon  as  possible, 
with  about  five  hundred  bales  of  cotton  on  owner's 
account,  and  the  remainder  of  her  cargo  on  freight," 
&c.. 

On  the  23d  January,  1807,  the  plaintiff  wrote  J.  Ta- 
ber and  son: 

"I  hate  written  this  dv  y  to  Mr.  Barker,  and  keep 
him  advised  of  the  state  of  affeairs  here.  Upon  his 
remarks  on  the  subject  of  demurrage,  I  have  uncon- 
ditionally passed  to  your  account,  the  total  sum  paid 
in,  and  shall  employ  the  funds  for  the  expenses  of  the 
ship,  and  the  surplus  for  the  purchases  of  cotton  for 
your  ^account.  I  'am  happy  to  inform  you,  that  I 
have  already  made  a  commenQement,  and  purchased 
72  bales  at  22  cents,  whicu  are  now  ready  to  be  shipr 
ped  on  board  the  Mac.  I  shall,  as  opportunity  offers, 
draw  upon  Mr.  J.  Barker  for  the  amount,,  and  com- 
plete the  500  bales  to  be  ship[]fed  for  your  account 
which  will  be  absolutely  necessary  to  procure  a  full 
freight. 

I  valued  upon  Mr.  J.  Barker,  1,800  dollars,  which 
«um  is  passed  to  your  credit  t  need  not  recommend 
to  you  to  take  the  necessary  measures,' in  order  to 
liave  my   drafts  duly  honoured  by  that  gentleman.*' 
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On  the  IBth  of  February,  the  plaintiff  wrote  J.  Taber  lil« 
and  Son,  and  after  mentioning  a  farther  purchase  of 
totton  for  their  account,  he  states :  ^*  I  add  you  a  note 
of  my  drafts,  upon  Mr.  J.  Barker,  on  account  of  this 
shipment,  for  your  account,  and  sifall .  keep  you  con* 
stantly  advised  of  my  proceedings." 

On  the  9th  of  February,  1807,  Taber  &  Son  wrote 
the  plaintiff: 

"  We  having  by  last  mail  received  account,  that  the 
Mac  had  not  begun  to  take  her  cargo  on  New- Year's 
day ;  we  are  well  satisfied  that  thou  had  not  purchas* 
ed  cotton  for  us  at  the  high  price  that  we  understood 
it  was  selling  at,  as  we  presume  it  will  be  much  lower 
by  the  time  this  reaches  thee.  If  the  Mac  hath  not 
taken  in  any  of  her  cargo  before  this  reaches  thee,  we 
wish  thee  to  commence  loading  her  on  owners'  account 
immediately;  as  we  have  ever  found  that  when  our 
8hit>  cotnmenced  loading  on  owner9'  account,  that 
freight  soon  offered.  Jacob  Barker  informed  us  some 
time  past,  that  he  had  given  thee  directions  to  ship  five 
hundred  bales  of  cotton  on  our  account,  and  liberty 
to  ship  some  flour,  which  we  think  may  answer  welly 
provided  it  is  good.  If  freight  cannot  be  obtained,  to 
fill  her  up  with  the  flour  and  cotton  that  Barker 
hath  Ordered,  we  should  like  to  have  her  filled  up 
with  good  staves  or  timber,  the  growth  of  your  coun- 
try ;  but  no  logwood  or  mahogany.  We  much  wish  to 
have  the  Mac  depatched  for  Liverpool  as  soon  as  may 

be.*' 

On  the  6th  of  March,  1807,  the  plaintiff  wrote  J« 
Taber  &  Son. 

^On  the  13th  ultimo,  I  last  had  the  pleasure  of 
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1818.  addressing  you.  I  ha^^e  since  procured  a  full  freight 
for  the  Mac  at  three  ccfnts  per  pound  cotton,  and  sh.e 
will  be  despatched  in  all  this  month  for  Liverpool.  I 
sha^U  ship  on  board  for  your  account,  five  hundred  bales 
cotton  and  thirty  thousand  staves,  of  which  you  now 
may  get  insurance  effected,  the  amount  per  invoice  will 
be  about  3,400  dollars.  I  have,  since  my  last,  valued 
upQii  Mr.  J.  Barker,  for  600  dollars  and  10,000  dollars, 
on  account  of  these  purchases,  and  shall  continue  to 
draw  as  occasion  offers.  As  soon  as  the  entire  pur- 
chase is  completed,  I  shall  hand  you  the  invoice  and 
account  current,  and  shall  acquaint  Messrs.  Rathbone, 
Hughes,  and  Duncan,  with  my  proceeding  respecting 
the  above  order  for  insurance,  and  shall  have  early  op- 
portunities of  giving  them  timely  information.  I  have 
communicated  to  Mr.  Jacob  Barker  the  present  state  of 
afiairs.'' 

And  on  the  20th  of  March,  1807.  the  plaintiff  wrote 
to  J.  Taber  &  Son  : 

**  The  present  merely  serves  to  inform  you,  that  I 
have  this  day  valued  upon  yoij,  payable  in  New-York, 
the  sum  of  10,000  dollars,  in  iwo  bills  of  5,000  dol- 
lars e^ch,  say,  ten  thousand  dollars,  sixty .  days  after 
sight,  to  the  order  of  Thomas  Elmes,  Esc^.  which 
drafts  go  on  account  of  cotton  purchased  for  your 
account,  and  shipped  on  board  the  ship  Mac.  It  is 
upon  the  particular  request  of  Mr.  Elmes,  that  I  have 
altered  the  mode  of  my  drawing  direct  on  Mr,  Jacob 
Barker." 

On  the  17th  of  April,  1807,  the  plaintiff  again  wrote 
J.  Taber  &  Son  : 

^^  I  have  now  the  pleasure  of  informing  you  that 
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the  Mac  has  sailed  for  Liverpool,  haying  on  board 
500  bales  of  cotton  for  your  o^rn  account,  and  649 
bales  on  freight.  Enclosed,  I  hand  you  invoice  and 
bill  of  lading  of  the  former,  amounting  to  33,098 
dollars  31  cts.  for  which  you  will  please  credit  my 
account.  I  have  engaged  30  m  staves,  but  they  were 
of  inferior  quality,  and  I  preferred  not  shipping  them: 
With  my  next  I  shall  hand  you  account  current,  &c. 
Capt.  Swaine  has  taken  along  with  him  all  the  ne- 
cessary documents  to  recover  from  the  underwriters 
on  the  ship  Mac ;  the  amount  of  expenses  incurred 
since  the  gale  until  she  was  afloat,  were  3,042  dollars 
25  cts. 

On  the  24th  of  April,  1807,  the  plaintiff  wrote^  to  /. 
Taber  &  Son  : 

"  I  refer  to  my  respectful  last  of  the  17th  instant 
and  have  now  the  pleasure  of  handingyou  account  cur. 
rent  to  this  day,  and  other  papers  respecting  our  trans- 
actions, agreeable  to  which,  there  is  yet  a  balance  due 
me,  of  1,276  dollars  51  1-2  pents,  for  which  amount  I 
shall  value  upon  you  as  occasion  may  offer." 

Besides  the  above  correspondence,  the  plaintiff  pro  , 
duced  in  evidence  an  answer  of  the  defendant  to  a  bill 
of  discovery,  filed  by  the  plaintiff  in  a  suit  formerly  de- 
pending in  the  supreme  court  of  the  state  of  Nfew-York, 
which  was  commenced  in  April,  1810,  and  discontinued 
in  October,  1813;  of  which  answer  the  following  is  an 
extract : 

And  this  defendant,  further  answering,  says,  that 
previous  to  the  month  of  May,  1807,  he  had  large 
commercial  dealings  with  the  house  or  fir^n  of  John 
Taber  &  Son,   of  Portland,  in  the  state  of  Massachit^ 
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1818.  etts.  And  that  the  said  firm  or  house  of  John  Ta* 
b^r  &  Son,  having  failed  prior  to  the  said  month  of 
Majr,  1807,  and  at  the  time  of  such  failure  largely 
indebted  to  the  defendant;  and  this  said  defendant 
tisited  Portland  for  the  purpose  of  securing  his  der 
mand  against  said  firm  of  house  of  John  Taber  dt 
Son  ;  and  soon  after  his  return,  he,  about  the  Ist 
of  May  1807,  in  conversation  with  Crabriel  S* 
Shaw,  of  the  firm  of  Corp,  4!^His  &  Shaw,  Merchants, 
residing  in  this  city,  about  the  charter  of  a  ship,  men- 
tioned to  said  Shaw,  that  he,  Barker,  had  just  return- 
ed from  Portland,  where  he  had  been  for  the<purpose  of 
getting  security  from  John  Taber  &  Son,  <when  he> 
said  Shaw,  informed  him  that  they  had,  a  few  days 
preyioasly,  sent  bills  drawn  at  New-Orleans  on  said 
Taber  and  Son,  under  cover  to  the  said  Tabers,  for 
acceptance,  to  the  amount  of  ten  thousand  dollars; 
and  inquired  if  he,  this  defendant,  supposed  they 
would,  in  the  deranged  state  of  their  business,  return 
theW  regularly  protested  or  accepted  ?  From  this 
defendant's  knowledge  of'^  said  Taber's  business  he 
hdieved  that  those  bills  were  drawn  in  payment  for 
the  ship  Mac's  cargo ;  this  being  the  only  informa- 
tion, this  defendant  had  of  any  bills  being  drawn'  at 
New-Orleans  on  said  John  Taber  &  Son,  he  was  indue* 
ed  to  accompany  the  said  Gabriel  Shaw  to  his  ofiice, 
to  ascertain  the  particulars ;  who,  at  the  instance  of 
this  defendant,  exhibited  to  him  either  a  letter  or  one  of 
the  same  sets  of  bills  by  which '  this  defendant  learnt 
they  were  drawn  by  Paul  Lanusse,*  at  New-Orleans,  on 
John  Taber  and  Son,  Portland,  in  part  payment  for 
the  cargo  of  the  Mac.    That  this  defendant,   acting 
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from  the  informatioB  so  received,  and  from  no  other  in  181ft. 
formation  or  advice  whatever,  and,  also^  from  an  ap. 
prehension  that  the  said  complainant,  when  he  should 
hear  of  the  failure  of  the  said  house  of  John  Taber  & 
Son,  would  claim  from  this  defendant  the  amount  for 
which  the  said  bill  t>r  bills  were  drawn,  and  thereby  ex- 
pose this  defendant  to  an  expensive  courde  of  litiga- 
tion in  resisting  the  said  -^liaim,  if  any  should  be  made^ 
he,  this  defendant,  wrote  to  the  said  John  Taber  k  Son 
a  letter  on  the  srbject  of  the  said  bill  or  bills,  and 
which  lettet,  he  believes,  is  as  follows,  to  wit : 

JVW  Itark^  6  mo.  bthj  ld07« 
Jo&fs  Taber  ^  &n, 
i  I  am  this  day  advised  of   Paul    Lanusse^s    having 

drawn  on  you  to  the  amount  of  ten  thousand  dollars^ 
which  bills  were  forwarded  to  you  for  acceptance :  foi^ 
the  payment  of  those  drafts  I  am  not  liable,  as  I  only 
promised  to  accept  in  case  of  his  drawing  on  me.  Yoii 
,  undoubtedly,  accepted  those  bills  ;  if  not,  and. you  hiiti 

i  them,  be  pleased  at  all  events,  to  accept  them,,  fti  if 

I  the  J  are  returned  without  acceptance,  the  charge  Irill 

be,  as'at  first,  for.  the  shipment  for  which  Laniisle 
may  possibly  think  me  answerable,  but  if  the  bills  are 
accepted,  he  can  only  look  to  you.  The  d^bt,  as  to 
him,  thereby  becomes  of  another  nature,  but  as  to  you 
it  is  the  same  thing,  and  cannot  place  you  In  any 
worse  situation.  Therefore,  let  thepi  be  accepted,  and* 
if  you  have  returned  them  without  acceptance,  author- 
ise me  to  accept  them  as  your  agent  to  this  business  i 
Vol.  IIL  18 
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1818.      give  immediate  attention  as  I  must  not  he  made  ao'^ 
"jT^jj^  svrerable  for  them  ;  although  injured, 

y.  I  am  yet  your  friend, 

J^^et.  JACOB  BARKER, 

And  that  afterwards  this  defendant  wrote  another 
letter  to  the  said  John  Taber  &  Son,  which  he  be- 
lieves is  as  follows : 

Mmjo-Yorky  5mo.  15,  1807. 
John  TaheTy 

This  day's  mail  brought  me  thy  letter,  by  which    I 
am  surprised  to  observe  thee   hasi  refused   compliance 
with  my  request.     I  cannot  account  for  the  strange  ad- 
vice youi  merchants  gave  respecting  protesting  those 
bills.    I,  however,  admit  that'  in   ordinary  cases  there 
would  not  be   much  impropriety  in  protesting  them, 
though  I  could  not  possibly  alter  the  state  .of  your  bu- 
siness, the  debt  being  indisputable,  their  being  accept* 
ed  only  acknowledged  the  debt  to  be  due  ;  but  I  must 
insist  if  thee  has  any  regard  to  justioe,   that  thee  will, 
if  not  returned,  accept  the  qx  for  account  of  John  Ta- 
ber &  Son;  if  returned,  authorise  rilb   to  accept   them 
for  their  account.     Il^onsider  the  argument  that  I  ex- 
pected to  secure  the  Mac  and  cargo,  no  excuse  at  alU 
particularly  as  no  attachment  can  be  made  in  this  state 
for  partial  benefit,  all  attachments  must    be    made   for 
the  benefit  of  all  the    creditors.     So    that  if  I    have 
property  in  my  hands,  the'  best  possible  step  the   cred- 
itors could  take  would  be  for  one  of  them  to  attach  it 
jU  my  hands  :  therefore,  must  pointedly  insist  on  thy  ac- 
cepting, or  ordering  me  to  accept  those  Irills.     As  ta 
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advice  from  thy  neighbours,  it  is  one  of  those  sifnple  181B« 
cases  that  do  not  require  advicei  and  I  say  expressly, 
when  thee  considers  my  situation,  thee  cannot  honestly 
refuse  my  request.  If  I  was  in  thy  situation,  and  all 
the  world  advised  me  not  to  do  it,  I  should  not  pay  the 
least  respect  to  such  advice,  but  accept  the  bills  with- 
out a  moment's  hesitation*  If  thou  thinks  Paul  La- 
nusse  will  be  a  more  difficult  creditor  than  I  shall  be, 
thee  will,  under  present  circumstances,  be  mistaken,  to 
where  I  am  thus  forced  into  a  monstrous  loss,  I  shall 
be  very  difficult,  although,  in  common  cases,  should  be 

favourably  disposed. 

Your  fiiend, 

JACOB  BARKER. 

The  plaintiff  further  proved  by  Joseph  Tlebaud,  of 
New-York,  the  plaintiff's  agent,  that  in  the  beginning 
of  October,  1807,  he  received  from  the  plaintiff  the  fol- 
lowing account,  dated  1st  September,  1807,  at  New- 
Orleans,  which  he  showed  to  the  defendant,  and  deman- 
ded payment  of  the  same,  which  was  refused  by  the 
defendant : 
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Dr.  Mr.  Jacob  Barker  9f  Xew-York^fir    aecovnt^  Mutrt,  Jokm  T^ 
'  her  and  Son^  9/Porikmd^  in  accti  ettrrmi  wiih  Paui  Lamtm.       Cr. 


Baik«r. 


1807. 
April  13.  To  UMODl  of  500 
balM  of  cotton  u 
per  ioToiee,    f33j098  31 
S4-  I>i0barMiiioiits  of 
■hip  MaCf-  as  per 
aeceunt  694360 

My  commlflttont  on ' 
freight  procured  for 
the  Mac,  #597460 
a  5  per   cent        298  73 
Do.  on  demnrrage 
coUectod|5,150a 
tl-2pereent,        lf875 
My  drafts  of 
March  20  on 
JohnTaberfr 
Son,  iaTonr  of 
Tho.  Elmes,  |5000  00 
do  5000  00 

Damaget  paid, 
lO  per  cenL      1000  00 

11000  00 


15046948 


1807. 
ian.  23.  Bj  mj  draft  far*  Bra- 

■ier.  11800  00 

do  StephedZbcharie,  110000 
do  Delarie  k  Canut,    607  ts 
do  Jos.  Theband,        1)70  00 
Feb,  0..  do  J.  B.  SUggt        301  00 
12.  do  Samuel  Lord,     573  00 
15.  do.B.  Labarte,         600  09 
Mar.  3.  do  Thomas,  Eimes,  5000  00 
do  do  5000  00 

10.  do  Francis  Depaa,6000  00 
I    do  J.  Paul  Pbati.    691  60 
90.  do  Thomas  Elmes,  5000  OO 
do  do     .      5000  00 

Demurrage  ship  Mac, 
commencing  5tk  Jane, 
to  the  16th  Sept.  b^g 
103  days,  at  |50  per 
day.  5150  00 

May  2.  1  junk  cable  from  ship 

Mac,  26  M 

Balance  4ne  Paul  La. 
nusse,  12251 20 


To 


150469  48 


per  eont.  12251 28 

ErroTi  excepted. 

N^w-Orleans,  1st  September,  1808. 
(SbgMl)  PAUL  LANUSSe. 


The  plaintiff  further  proTed,  that  in  the  suit  first 
iboTe  mentioned,  which  had  been  depending,  between 
1dm  and  the  defendant  in  the  supreme  court  of  the 
state  of  New-York|  the  plaintiff  suffered  a  nonsuit,, 
on  the  nineteenth  of  December,  1808,  after  the  Judge 
had  charged  the  jury  in  favour  of  the  defendant.  And 
the  plaintiff  further  proved,  that  he  dicf,  on  the  30th  of 
January,  1809,  draw  two  new  sets  of  bills  upon  the  de- 
fendant, which  were  produced  and  read  in  evidence 
ly  the  plaintiff's  counsel,  and  ace  In  the  words  aiid 
figurei  following: 


or  THE  UNITED  STATES.  1» 

JfeuhOrkanSr  ^Oth  January j  1809.  1^1  •• 

Exchftnge  for  dolls.  10056  36  cents. 

Sixty  days  aft^r  sight  of  this  my  second  of  exchange, 
(first  and  third  of  same  tenor  and  date  not  paid)  pay 
to  Mr.  Jos.  Thebaud,  or  order*  ten  thousand  and  fifty- 
fiye  dollars^  thirty-five  cents,  value  received,  vrhich 
place  to  the  account  of 

PAUL  LANUSSE. 
To  Mr.  Jacob  Barker ^  Merchant^  JfevhYork. 

JfeuhOrUansy  ZOth  January^  1809. 
Exchange  for  dolls.  2196  93  1-2  cents. 

Sixty  days  after  sight  of  this  my  second  of  exchange, 
(first  and  third  of  same  tenor  and  date  not  paid)  pay 
to  Mr^  Jos.  Thebaud,  or  order,  tvo  thousand  one  hun* 
dred  and  ninety-five  dollars,  ninety-three  and  a  half 
cents,  value  received,  which  place  to  account  oi 

PAUL  LANUSSE. 
To  Mr-  Jacob  Bark&^  Merchant^  JfeuhYork. 

That  the  said  bills  were  protested  for  non-accept* 
ance  on  the  11th  of  March,  1809,  and  for  non-pay- 
Bi€Bt  on  the  13th  May,  1809.  The  notary  also 
proved,  that  at  the  time  of  presenting  the  said  bills, 
he  offered  to  the  defendant  the  account  and  lett^s 
herein  next  stated,  which  the  defendant  refused  to 
accept,  and  desired  the  notary  to  take  them  away, 
who  refused,  and  threw  them  on  *  his,  the  defendant's 
counter.  The^  bills  were  accompanied  with  a  letter 
of  advibe,  mentioti^  that  th^  first  bill  was  for  the 
balance  due  for  tlji^  purchase  of  ^the  6p0  bales  of 
icotton,  and  the  other  fo^  disWsements  of  the  ship 
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1818.  Mac,  ftnd  1500  dollars  damages  paid  on  the  two  drafts 
of  6000  each  on  Taber  &  Son,  returned  protested  for 
non-payment. 

The  plaintiff  further  proved,  that  all  the  bills  of  ex- 
change drawn  by  plaintiff  on  the  defendant,  and  con- 
tained in  the  above  account,  amounting  to  23,042  dol- 
lars 96  cents  had  been  paid  by  the  defendant  after  the 
same  had  been  protested  for  non-payment,  excepting ' 
the  last  mentioned  bills  for  5,000  dollars  each,  drawn 
in  favour  of  Thomas  Eimes,  and  forwarded  as  afore* 
said  to  Corp,  Ellis  &  Shaw.  It  was  also  admitted, 
that  the  plaintiff  had  received  no  part  of  the  freight 
of  the  Mac's  cargo,  although  it  is  mentioned  in  a  let- 
ter of  his,  that'  he  had  received  the  freight  or  a  part  of 
it 

The  plaintiff  then  proved,  that  the  ordinary  interest 
of  money  in  New-Orleans  was  i,en  per  cent,  per  annum, 
and  the .  lawful  interest  in  New- York  was  seven  per 
cent. 

The  plaintiff  having  made  the  proofs  on  his  part,'here 
rested  his  cause.  \\  hereupon,  the  defendant  then  pro- 
duced in  evidence  the  following  account,  forwarded  to 
him  by  the  plaintiff,  in  his  letter  of  the  20th  of  May, 
1807. 
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br.  Meur$.  J.  Taker  k  Son,  in  Portland,  in  account  curreni  tnih  PSu 
Lantute  Cr^ 

Wf7 


IBtB. 


1807. 
April  13.  To  amount  of  500 
bales  of  cotton  as 
per  invoice,  |33,098  31 

24.  Disbarsement  of 
ship  Mac,  as  per 
accoont,         5943  69  1-i. 

Hy    commission    on 
freight  procured  for 
the  Mac,  #5,974' IB 
a  5  per  cent        f98  73 

Do.  on  demurrage 
collected,  |5,150  a 
2 1-2  p«r  cent<    128  75 


39,489  48  1-2 


Jan.  22  By  my  draft  far. 

Brajier,     1800 
do.  Stepn.ZacbArie,1100 
do.  Delaire  Si  Canat,607  25 
do  Joseph  Thebaud,1370 
Feb.  6.  do  Jacob  D.  SUgg.    301 21 
12.  do  Samuel  Lord,      673 
16.  do  Labarte,  600 

Mar  4  3.  do  Thomas  Elmet,  6000 
do  do  5000 

do  Francis  Depao,  6000 
doJ.PaulPoutz,      691 
20  do  Thomas  Ehnes,  5000 
do  do  6000 

Demurrage  of  ship  Mac, 
ooromencieg  5th  of 
Junetoi6th8ept.be- 
ing  103  days  a  |50  5150 
April  24  Bal.  due  me,    1276  521-2 


39,469  48  1-2 


April  24.    To  balance  per 

contra  due  me,  1276  421-2 
Errors  and  omissions  excepted. 

New^Orlcans,  April  24, 180l 

(fligned)  PAUL  LANI/S8E. 

DryMeun.  J.  7\iber  4r  Son,  of  Portland,  in  accouni  loith  P.  Lanuste,  Cr^ 


1807. 
April  24i 


To  balance  per 

contra,  11276  521-2 


1276  52  1-2 

1807. 

Mty  20.    To  balance  due 

me.  1251  28  1-2 

E.  &0.E.' 
NeW^Orleaos,  May  20th,  1807. 

(Signed) 


1807. 

May  2.     By  1  junk  cable,  25  24 
'20<        balance,      1251281-2 


1726.52  14 


F*oT  PaxU  Lanui$e» 
P.  U  H.  AMELUNG. 


Tbe  defendant  then  proved,  by  Qabriel  Shaw,  of 
the  house  of  Corp,  Ellis  &  Shaw,  of  New- York,  that 
the  two  bills  of  exchange  drawn  by  Paul  Lanusse  on 
John  Taber  &  Son,  dated  the  20th  of  March,  1807, 
were  received  by  Corp,  Ellis  &  Shaw,  from  Thomas 
Elmes  of  New-Orleans,  in  whose  favour  they  were 
drawn,  about  the  27th  or  25th  day  of  April  in  the  same 
year,  and  were  immediately  forwarded  by  him  \o  John 
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1818.  Taber  &  Son,  of  Portland,  for  acceptance;  that  thejr 
were  protested  on  the  30th  of  the  same  monih  at  Port- 
land, for  non-acceptance,  and  were  receiyed  by  the 
witness  with  the  protests  about  the  5th  or  6th  of  May, 
about  which  day,  and  after  the  receipt  of  the  said  bills, 
he  either  met  the  defendant  in  the  street,  or  called  .at 
his  house,  but  which  he  cannot  recollect,  and  showed 
him,  he  believed,  the  said  bills  aiel  protest,  having  un- 
derstood the  said  defendant  had,  in  some  way^  some 
concern  in  the  business.  That  the  said  bills  at  maturi^ 
ty  were  protested  in  Kew-Yotk,  for  non-payment,  and 
were  afterwards  remitted  to  the  said  Thomas  Elmetf 
at  New-Orleans.  From  the  protest  it  appeared  that 
the  two  bills  of  $5,000  each,  were  protested  for 
non-payment  on  the  2d  day  of  July^  1807,  in  Kisw^ 
York,  and  that  the  limited  time  mentioned  in  the  said 
bills  with  the  days  of  grace,  were  then  expired,  since 
the  bills  ^ere  protested  for  non-acceptance  in  Port' 
land. 

The  defendant  then  rested  his  cause ;  upon  which 
the  plaintiff  claimed  a  verdict  for  the  sum  of 
$17,909  02,  if  the  court  and  jury  were  of  opinion 
that  interest  was  allowable  at  the  rate  of  ten  per  cent ; 
but  if  they  were  of  opinion  that  interest  at  the  rate  of 
seven  per  cent,  only  was  allowable,  then  the  plaintiff 
claimed  a  'verdict  for  the  sum  of  $15,910  94 ;  and  the 
plaintiff  exhibited'  the  following  statement,  showing 
the  manner  in  which  the  said  several  sums  were  cal- 
culated, viz. 

lit.        1807. 

April  13.     To  amooat  of  600  ttlea  of  cotton,  mm  per  iaroice,  |33^09S  31 

34.  To  dubunemtntoforthip,  with  com.  at  5  per  coot.       6,943  60 

To  commiMioDf  on  fioif  ht,  $5914  SO,  at  6  per  cent  '  jm  ^ 

To  do  on  demvrra)^  coUeded,  f5 160,  at  1 1-2  per  cent  1^  76 

8M«9  3» 


OF  TttE  UNITED  STATES. 

Cr, 
fity  bills  paid,        ....  |S3,0tt  96 

iij  denarrAgtf  noBirt^,  6,150  00 

By  €tnt  junk  cablt,  ...  26  f4 

^         iMid  to 

fo  iatofMt  OB  |n,S61  f9,  fr6m  ISth  of  May,  1809, 
(protMt  ofDtnrbillf,)tothe  13th  of  April,  1815, 
(daj  of  Tordiot^  at  10  per  cent,  B  ytatt  1 1  montlMi        6566  8S 

17908  0* 
td.      T«alboiiBtofda]iiafe«aiaboTO,  lJ,t61  19 

To  intorwt  on  the  aboro  sam  of  |l  1 ,261 19, 
f^r  the  aant  period,  at  7  per  cent.  4,659  75 

116910  94 

The  plaintiff  then  prayed  the  judge  of  the  eircuit 
tourt  to  charge  and  deliver  his  opinion  to  th6  jury^that 
the  plaintiff  was  entitled  to  the  aforesaid  sum  of  17,908 
dollars  aad  2  cents  if  the  interest  was  to-  be  calculated 
at  the  rate  of  10  per  cent,  or  to  the  sum  of  15|910  dol« 
lars  and  94  cents,  if  the  interest  was  to  be  calculated  at 
the  rate  of  seven  per  cent.  The  defendant  insisted 
that  the  plaintiff  was  not  entitled  to  anj  damages;  and 
the  judge  so  charged  the  jurjr,  pro  forma.  A  verdict 
was  thereupon  taken  for  the  defendant,  and  a  bill  of 
exceptions  tendered.  An  agreement  was  entered  Ihto 
by  the  counsel  for  both  parties,  that  the  cause  should 
l>e  carried  to  the  supreme  court  by  writ  of  error,  and 
that  if  the  supreme  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  a  judgment  for  the  principal 
sum  of  11,251  dollars  and  19  cents  with  interest,  at  the 
rate  of  10  per  cent.,  then  the  judgment  should  be  ren* 
dered  for  the  sum  of  17,908  dollars  and  2  cents,  with 
costs.  Or  if  the  court  should  be  of  opinion  that  he 
was  entitled  to  interest  at  the  rate  of  seven  per  cent,  on- 
ly that  judgment  should  be  rendered   for    the  sum  of  • 

yoi..iii.  19 
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1818.      15,910  dollars  and  94  cents  with   costs:  or  if  the  court 


LtniMte 


should  be  of  opinion  that  any  other,  sum  different  from 
t.  either  of  the  above  sums,  is  recoverable  by  the  plain- 
Bilker,  tiff,  that  judgment  §houlrf  be  rendered  for  such  other 
sum  as  the  court  might  direct.  But  if  it  should  be  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover  any 
damages,  then  the  judgment  for  th^. defendant  should 
be  affirmed. 

Mr.  Pendleton,  for  the  plaintiff,  argued,  that  the  de- 
Fib.  9lk.  fendant  was  liable,  both  for  the  bills  drawn  by  the 
plaintiff  on  Taber  &  Son,  and,  also,  for  the  bills  drawn 
in  January,  1809,  on  the  defendant.  That  the  original 
undertaking  of  the  defendant  was  a  guaranty  that  all 
bills  drawn  by  the  plaintiff,  on  account  of  the  ship  Mac, 
should  be  paid  whether  drawn  on  the  defendant  or  Qn 
Taber  &  Son.  The  learned  Counsel  entered  into  a  crit- 
ical analysis  of  the  opinion  of  the  supreme  court  of  the 
state  of  New- York  in  this  cause,^  and  contended  that 
the  rules  for  construing  contracts  extend  to  all  parties 
alike,  whether  sureties  or  principals:  That  they  must 
be  construed  according  to  the  intention  of  the  parties,' 
not  according  to  the  mere  literal  meaning  of  the  words. 
If  these  are  ambiguous,  the  intention  must  be  ascer- 
tained by  the  context,  by  contemporaneous  declara- 
tions, writings,  and  transactions,  and,  above  all,  by 
the  purposes  and  objects  to  be  answered.  This  prin- 
ciple is  applicable  to  the  undertaking  of  a  surety .^  It 
is   by    no  means    a    wjell  established    rule   that   the 

a  \0  Jokni  R.  3^o. 

h  Barclay  el  al,  v.  Lucai^  1  T.  JR.  291.    Note  «. 


OF  THE  UNITED  STATES,  W 

contract  of  a  surety  is  to  be  construed  more  favourably      W** 
than  that  of  the  principal.^    The  law  knows  no  favour* 
ites.     The  obligation  of  the  surety  is  the  inducement 
for  the  creditor  to  trust  the  principal,  with  whose  af- 
fairs and  circumstances  the  surety  is  presumed  to  be 
best  acquainted.     Formerly^  nothing  could  discharge 
this  liability  at  law,  but  performance,  if  the  creditor  had 
discharged  the  prii^Qipal,  or  extended  the  time  of  pay- 
ment by  a  new  contract  with  the  principal,  without  the 
surety's  consent,  the  surety  had  no  remedy.     In  later 
times,  the  courts  of  law  have  interposed  to  protect  the 
surety;  hut  there  is  much  contrariety  in  the  numerous 
cases  that  have  been  decided,  upon  the  question  v^hat 
transactions    between   the    creditor   and  the  pfincipai 
stall  discharge  the  surety.     There  is  no  doubt  that  an 
absolute  discharge  of  the  principal  will  dischai;ge  the 
surety  also.    But  it  is  contended  that  no  new  contract 
or  transaction  between  the"  creditor  and  principal  shall 
discharge  the  surety,  unless  it  deprive  him  of  the  right 
he  always  possesses  of  placing  himself  in  the  creditor'9 
situation  by  paying  the  debt  according  to  the  original 
contract,  and  thus    getting    into  his   own  hands    the 
means  of  securing  himself.     This  principle  "is  founded 
on  the  nature  of  the  contract  of  suretyship,  and  is  sup 
ported  by  the  authorities,  except  one  or  two  cases, 
which  it  will   be  diflScult  to  reconcile  .with  principle.fr 
All  the  cases  decided  in  England  in  favour  of  sureties 
have  been  where  the  creditor  has  taken  away  this  right 
by  dischargbg  the  principal,  or  bv  giving  him  a  i^eW 

a  Mason  v.  Prichard,  13  Eastj  237. 
b  Bishop  V.  Crunch,  3  Ve$,  37  K     Woffington  v.  Sparks  Jil. 
669. 


Liira«e 
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181S.     extended  credit^    Mere  delay  end  want  of  notice  haTe 

been  onirormly  held  insuffipient  to  discharge  a  suret7> 

But  even  if  the  law  were  otherwise,  there  has  been  no 

AlilKer^    nDnecessary  delay  or  want  of  iH>tice   iq   the  present 
case. 

The  Attorney  Ckneraij  and  Mr.  Jwes^  contra,  con* 
tended,  that  the  defendant  was  to  be  considered  io ' 
the  charaister*  of  a  sarety  merely;  that  this  was  eyin* 
ced  by  every  part  of  the  correspondence;  and  that  con« 
se<j[uently  he  was  boupd  only  according  to  the  liteial 
terms  of  his  contract.  That  bj  the  well  established 
doctrine  of  law  a9d  equity^  a  different  rule  was  to  be 
lipplied,  in  the  constraction  of  the  contract  of  the  surety^ 
from  that  which  was  applicable  to  the  contract  of  the 
principal  •  In  regard  to  the  principal,  a  liberal  interpretur 
tion  is  to  be  indulged,  to  reach  the  substance  and  equity 
ptthe  contract;  whilst  the  undertaking  of  the  surety  fa 
to  be  limited  to  its  precise  terms.  The  reasons  of  this 
distinction  are,  that  there  is  a  yaluable  consideration 
moving  from  the  creditor,  which  ereatee  an  equitable  obli- 
gation^.on  the  part  o'f  the  principal,  independent  of  the 
express  contract,  whilst,  in  respect  to  the  surety,  there  is 
nothing  but  his  express  promise,  acceding  to  that  of  the 

«  N«ibitt  w:  Smith,  ifiro.  Ch.  Cos.  579.  Reei  v.  BarfinftoBt  S  ^e». 
Jun-  6|0.  Smith  y.  Lewii,  ^Bn.  Ch,  C4i.  .1.  (hiUi^  y.  AiiljiDg,  f 
nmU.  30^.    Demiof  y.  NortoD^trj^y,  397. 

h  CftilUdce  y.  Ealef,  t  Com.  it  567.  Pe«l  v.  Tatlock,  Bm.  k  PuL 
419.  Trent  Nayigatloo  .Co.  y.  Harlej,  10  Eoit  34.  Warrington  y 
Tarbor,8£ci6  94^  O^Kolly  y.  Sparks^  10£aj^^377.  Barnard  y 
JV«rtoii,jr«r^,193i    Meade  y  M*Donnall,  5  Btnn«y,  19& 
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frmcipal  dcbtoV.  Another  reason  is  one  of  legal  policy,  to  1818. 
encoiirage  suretyships  for  the  benefit,  of  commerce,  and 
the  extension  of  credit,  and  at  the  same  time  to  protect.  . 
the  sureties  by  every  means  consistent  vrith  morality* 
All  the  cases  at  law  are  consonant  with  this  distinc- 
tion.«  The  aid  of  the  courts  of  equity  has  been  inyok- 
ed  in  Tain  to  effect  a  more  enlarged  construction  of 
the  undertaking  of  sureties.^  Besides,  whatever  was 
the  undertakinijr  of  the  defendant  in  the  present  case, 
the  plaintiff  considered  the  order  contained  in  the  let- 
terofthe  9th  of  January  as  completely  abrogated  by 
the  letter  of  the.  13th  of  February,  after  which  date  the 
principals  step  in,  and  the  plaintiff  acts  under  their  or- 
ders, and  corresponds  with  them  only.  By  the  last 
mentioned  letter,  the  defendant  promises  to  answer 
bills  drawn  on  himself  only,  which  was  a  new-  under- 
taking, on  his  part,  under  which  he  could '  not  be  lia- 
ble for  bills  drawn  on  T^ber  &  Son.  Nor  did  the 
plaintiff  give  the  defendant  any  notice  of  those  bills  be- 
ing drawn,  which  omission  would  alone  be  sufficient 
to  discharge  him  from  his  liability. 

Mr:  D.  B.  Ogdeny  in  reply,  insisted,  that  though  the 
surety  could  not  be  made  responsible  beyond  the  tenor 
of  his  engagement,  he  could  not  be  discharged  by    im- 


«  Lord  Arllnfton  T.  Merick,  2  SiBtcfMf.  411.  and  Sei^cant  'Williamt 
a«te,  (6.)  p.  415.  Wright  r.  Ruml,  3  WiU.  53Q.  8.  C.  2  W,  BL  934* 
If  j«n  V.  Edge,  7  T.  R.  S54.  Barker  r,  Parkor,  1  T.  R.  387.  Ladlow  t.' 
Wimmdt  2  Caim^i  Cat.  in  emr^  1.  Walsh  ▼.  Bailie,  10  Johns.  Rep.  180. 
EmmI  ▼•  Clark;  7  Cratidi.  90. 

h  Mmmt  m  equUy,  7L  Qimpeon  y.  Field,  S  Ch.  Cat.  ^BL  Rett  v* 
^sntogtoOf  t  Vtt.jun.  640. 
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IS18.      plication,  still  less  by  studied  ambiguity  of  language 


Lanass^ 


and  artifice  of  conduct.  That  the  great  fundamental 
Y,  ^ ,  printiple,  in  the  interpretation  of  contracts,  is  to  carry 
Barker,  into  effect  the  intention  ol  the  parties,  and  that  this 
principle  was  peculiarly  applicable  to  commercial  con- 
tracts. That  where  there  is  a  doubt  arising  froji 
the  ambiguity  of  expressions,  the  acts  of  the  parties 
may  be  resorted  to  as  supplementary  evidence  of  their 
intention.  That  even  supposing  their  had  been  a  rev- 
ocation, or  modification  of  the  original  contract,  on  the 
part  of  the  defendant,  he  is  still  liable  under  his  sub. 
sequent  undertaking.  No  case  can  be  found,  where  a 
mere  attempt  to  recover  of  the  principal  will  discharge 
the  surety.  All  the  authorities  are  tbe  other  way. 
The  drawing  the  bills  on  Taber  &  Son  was  not  a  waiv- 
er of  the  defendant's  liability.  Nor  was  any  notice  to 
tlie  defendant  necessary,  any  more  than  qn  a  bill  of 
cixchange,  where  the  want  of  funds  in  the  drawee's 
hands  dispenses  with  the  necessity  of  notice.  So,  in 
thi^case,  the  defendant  having  no  funds  in  the  hands 
of  Tabex  &  Son,  notice  to  him  would  not  have  enabled 
him  to  get  into  his  own  hands  the  means  of  securing 
himself. 

Feb.  17th.  ^^'  Jus^i<^^  Johnson  delivered  the  opinion  of  the 
court.  .  This  case  comes  up  on  a  bill  of  exceptions. 
.  This  chhrge  of  the  Judge  was  given  pro/oryna,  general- 
ly against  the  plaintiff,  and  the  verdict  conforms  to  it* 
There  are  many  counts  in  the  declaration,  and  if,  on 
any  of  those  counts  the  plaintiff  was  entitled  to  recov* 
or,  the  judgment  below  must  be  reversed. 
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The  first  count  is  on   a  refusal  to  pay  two  sets  of      1818. 
bills  drawn  on  Taber  &  Son    of  Portland,  payable  in 
New- York.     These  bills  were  duly  protested  and  re- 
turned, and  the  amount,  with  damages,  refunded  by  the 
plaintiff. 

In  defence  to  this  count  it  i;s  contended :  That  the 
undertaking  of  Barker,  as  expressed  in  his  letter  of 
the  9th  of  January,  18U6,  relates  to  a  different  trans- 
action from  that  upon  which  this  cotton  was  purchas- 
ed; that  this  transaction  originated  in  the  letters  of  the 
26thof  January,  or  24th  of  July,  1806,  or  of  the  20tL 
February,  1807,  and  in  neither  of  those  letteis  is  the 
undertaking,  on  bills  to  be  drawn  on  Taber  &  Son,  re- 
iterated :  That  the  letters  alluded  to  contain,  in  fact, 
an  implied  revocation  of  the  undertaking  in  the  letter 
of  the  9th,  of  which  the  plaintiff  was  bound  to  take  no- 
tice. 

To  the  correctness  of  these  positions,  this  court  can-  •  ^^f  ?.^'^: 

'^  '  ,  ,       ant's  ]^ltera  of 

not  yield  its  assent.     Nothing  could  be  more  inconsist-thelSthofPe- 

ent  with  that  candour  and  good   faith  which  ought  to  S4th  of  July, ' 

mark  the  transactions  of  mercantile  men,  than  to  favour  Kt^Uon  of 

the  revocation  of  an  explicit  contract  on  the  construe-  J**f  pn^crtak- 
'  ^  ing,  in  the  let* 

tion  of  a  correspondence  no   where  avowing   that  ob*  ter  of  the  9tb 

of  Januanr* 
ject.     It  was  in  the  defendant's  power  to  have  revoked 

his  assumption,  contained  in  the  letter  of  the  9th,  at 
any  time  prior  to  its  execution,  but  lit  was  incumbent 
on  liim  to  have  done  so  avowedlj^,  and  in  language 
that  could  not  be  charged  with  equiTOcation.  In  this 
case,  we  discover  nothing  from  which  such-  an  inten- 
tion can  fairly  be  inferred.  The  whole  correspondence 
refers  to  the  same  subject,  and  has  in  view  the  same 
object*      The  expediting  of  the /ship  Mac  on  freight,  if 
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freight  could  be  obtained,  and  ^  iC  not,  to  be  filled  ajp^ 
(at  least  to  the  quantity  of  cotton  here  purchased,)  on' 
owner's  account.  This  agency  the  plaintiff  undertakes 
expressly  on  the  credit  of  Barker,  for  a  house,  -with 
whose  credit,  except  on  his  introduction,  he  is  unp- 
quainted  :  and  so  far  from  restricting  the  order  con- 
tained in  the  letter  of  the  9th,  there  is  not  one  from  the 
defendant,  in  the  subsequent  correspondence,  that  does 
BOt  enlarge  the  order  as  to  quantity,  upon  the  contin- 
gency of  the  ship  not  getting  freight. 

But,  it  is  contended,  although  the  original  assump- 
tion may  not  have  been  revoked,  it  was  not  complied 
with,  according  to  the  terms  in  which  it  was  ekpressed, 
and,  therefore,  was  not  binding  to  the  defendant.  And 
on  this  ground,  so  far  as  relates  to  the  bills  in  this 
count,  the  court  is  of  opinion,  that  the  defence  is  sup^ 
ported  ori  legal  principles.  The  assumption  is  ta 
guaranty  bills,  ^'drawn  on  Taber  &  Son,  Portland,  or 
me,  at  60  da^p  sight."  These  bills  are  drawn  on  Ta* 
ber^fc  Son,  Portland,  payable  in  New-York.  Now,  al-. 
though  we  cannot  see  why  an  honourable  discharge  of 
his  contract  did  not  prompt  the  defendant  to  accept 
these  bills  for  the  honour  of  the  drawer,  when  they^ 
were  returned  to  New-York  for  non-acceptance,  yet,  as 
it  is  our  duty  to  construe  the  contracts  of  individuals, 
and  not  to  make  them,  we  are  of  opinion,  that  these 
bills  were  not^^awn  in  conformity  to  the  assump- 
tion of  the  defendant.  Merchants  well  understand 
the  difference  between  drawing  bills  upon  a  spe- 
cified place,  and  drawing  them  upon  one  place 
payable  in  another*     We  fire   not  to  inquire  iato  the 
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reasons  which  govern  them  in  forming  such  contr&cts,      1^18. 
or  competent  to  judge,    whether  any. other   mode  of 
complying  with  a  contract  may  not  he  as  convenient 
to  them,  as  that  which  they  have   consented  to  be  go- 
verned by.     But  it  will  be  perceived,  that  this  opinion  Although  tin 

can  only  effect  the  right  of  the  plaintiff*  to  recover  the  *>»*!.■  ^*b« 
J  .  ,     ^  *  and  Son  wers 

damages  paid  by  him  on  the   return  of  those  bills,  and  not  drawn  ae- 

has  no  effect,  in  this  view  of  tKe  case,  upon  the  plain- defendant'ta*- 

tiff's  right  to  recover,  upon  the  original  gus^ranty  of  this  35^n"l*y ^ 

debt,  when  legally  demanded.  ^^^^ri^**^ 

It  is,  however,  contended,  that  the  election  to  drawraooTortheda- 

in  this  form,  was  conclusive  upon  the  plaintiff,  and  hehl^fmi^e  tL 

could  not  afterwards  resort  to  a  draft  upon  the  defend- tmS,  b^t  U 

ant  himself.     And  this  brings  up  the  question  upon  the  *'"***^ *"«*** 
•   1  o      r    ,       -I  *  iQ  reooTer,  on 

plaintiff's  nght  to  recover  upon  the  second  count«the  original 
This  count  is  on  a  refusal  to  pay  a  bill  drawn  on  Bar-  STdclbu 
ker  himself,  for  the  exact  balance  of  the  invoice  of  the 
cotton,  after  crediting  the  defendant  with  the  bills 
that  he  had  paid.  This  bill  was  not  negotiated  and  re- 
turned, but  drawn  in  favour  of  an  agent  of  the  plaintiff, 
and  of  course  no  damages  are  demanded  on  it. 

The  defence  set  up   to  this  count,   to  wit,   that  the  ThepUintii; 
plaintiff,  by  making  his  election  to'  draw   upon  Taber oJcUon^ 
and  Son,  is  thereby  pi  eel  uded  from  restoring   to  Bar-J^gJ^'iJ'^ 

ker,  we  think  canaot  be  sustained.     It  is  in  vain  that  5?  '"•*•««^ 
'  did   not    pro. 

we  look  for  any  passage  in  the  correspondence  that  elude  himself 
holds  out  this  idea,  not  is  there  any  thing  in  the  nature  to  the  defei^ 
of  the  transaction  that  will  sanction  this  court  in  at- JSJulSSJ*^ 
taching  such  a  restriction  to  Barker's  undertaking.    It  ^i2f[!ff*rP|^ 

^as  in  effect  a  promise  to  furnish   the  funds  necessary  ^«  fun<l>  ne- 

.  ceaaaiy  to  cai^ 

to  carry  into  execution  this   adventure.     Haditcon-rythe  adren* 

Vol..  III.  20  U«inu>,«K 
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1818.  tained  a  mere  guaranty  of  bills  to  be  drawn  on  Taber 
&  Sans>  there  might  have  been  some  ground  for  this  ar- 
gument ;  but  where  the  defendant  confers  the  right  to 
draw  upon  himself,  and,  in  fact,  clearly  recommends  a 
preference  to  such  bills,  he  makes  himself  the  paymas- 
ter, and  we  consider  it  an  original  substantive  under- 
taking. In  this  view  of  the  case,  the  law  quoted  on 
the  subject  of  securityship  undertakings  cannot  be  ap* 
plicable,  and  we  think  the  plaintiff  ^ ought  .  to  lecover 
on  this  count. 
There  are  other  items  in  the  plaintiff's  deman  4f  on 
,  which,  as  the  case  will  be  sent  back,  it  is  necessary  to 
express  an  opinion.  The  first  is  the  charge  of  about 
1200  dollars  for  services  and  expenses  incjdent  to  thi^ 
agency;  the  other  is  the  charge  of  interest. 

The  first  of  these  items  we  are  clearly  of  opinion 
the  plaintiff  is  entitled  to,  and  that  it  is  recorerable  un- 
JS^iuhiSty^^' *^®^o^"**  fo^  services  performed,  and  maney  ex- 
•ri  ^^'Uaf'  pended  in  th^  discharge  of  this  undertaking.  And  as 
a  certain  place  to  the  second,we  are  equally  satisfied  that  interest  is 
■ivanceathertf  recoverable  under  the  secoocT  count  in  nature  of  dama- 
Sircakmff^ia  taS^s..  ^"^  ^^™^  difficulty  has  arisen  on  the  question 
mon^  ai^Uiat  ^^^^^'^^'^  ^^^  plaintiff  is  entitled  to  recover  the  interest 
plao&  llie  in-  of  New-Orleans  or  ofNew-York.     The  former,  the  bill 

Orleane^ihere-  of  exceptions    states  tp  be  ten  per  cent,  i  the  latter 
Ibre  allowed  in  . 

UiiieaM*         seven  per  cent. 

Where  a  general  authority  is  given  to  draw  bills  from 

a  certain  place,  on  account  of  advances    there  made, 

the  undertaking  is  to  replace   the  money  at  that  place. 

Had  this  bill  on  Barker  been  negotiated  and  returned 

under  protest,  the  holder  would  have  been    entitled  to 

demand  ofll^ie  drawer  the  interest  of-NewOrleans,  and 
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thus  incidentally  at  least,  the  defendant  would  have  1818. 
been  compelled  to  pay  the  plaintiff  that  interest.  But 
it  inay  be  contended  that  as  the  letter  of  the  26th  ap- 
pears to  restiict  the  order  for  this  purchase,  so  as  t^ 
make  it  depend  on  tbe  condition  of  the  practicability  of 
negotiating  bills  on  New-York,  the  undertaking  of 
Barker  was  limited  to  payments  to  be  made  in  New- 
York.  On  this  point  the  court  ore  of  opinion  that,  even 
though  we  attach  this  condition  to  Barker's  underta* 
king,  the  liability  to  replace  the  money  at  New-Or- 
leans still  continued ;  and  any  necessary  loss  on  the 
bills  on  account  of  the  difference  of  exchange,  would 
have  been  chargeable  to  the  defendant ;  but  we  think, 
farther,  that  the  restrictive  words  in  the  letter  alluded 
to  may  justly  be  considered  as  enlarged  into  a  general 
Qrder  in  his  subsequent  correspondence. 

The  court  is  therefore  of  opinion,  thiit  as  the  money 
was  advanced  at  New-Orleans,  and  to  be  replaced  at 
New-Orleans,  the  plaintiff  may  claim  the  legal  interest 
at  that  place. 

This    court  is   of  opinion  that  there  is  error  in  the 

judgment  below,  and  that  it  must  be  reversed.     But  this 

coort  can  do  no  more  than  order  a  venire  facias  de  no-^^^J^PV^ 

^  ttaiinf  the  a- 

va*  mount  of  dam- 

An  attempt  has  been  made  to  obtain  from  this  court  jiSfed    «poo 

anumdate  to  the  circuit  court,  to  enter  a  judgment  in  ^i^  S^ 

conformity  to  an  agreement  pf  parties  enteied  on  the  ^JUSj^'j,*"^  * 

tranacrtpt,  which  states  the  amount  to  be   adjudged  to  awarded  to 

the  plaintiff, -upon  several  alternatives.     But  we  are  of  ages  aneised 

opinion  that  this  court  can  take  no  notice  of  that  con-  ^*J*^' 

Mnt.'    The  verdict   presents  no  alternative :  and  the 
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Consent  entered  on  the  transcript  or  on  the  minutes  of 
the  circuit  court,  forms  no  part  of  the  record  brought 
upbj  this  writ  of  error.  Nor  wiir  this  court  be  led 
into  the  exercise  of  a  power  so  nearly  approaching  the 
proyincp  of  a  jury  in  assessing  damages. 

Judgment  rerersed^* 


a  Although  contracts  of  gua- 
ranty are  very  familiar  in  the 
practice  of  the  commercial 
world,  comparattyely  few  cases 
have  been  subjected  to  judicial 
decision  in  the  English  and 
American  tribunals.  It  may 
not,  however,  be  without  use 
to  the  learned  reader,  to  col- 
lect the  principal  adjudications 
on  this  subject,  especially  as 
no  attempt  has  yet  been  made 
to  bring  them  before  the  pub- 
lic in  a  connected  view. 

Contracts  of  guaranty,  like 
all  commercial  contracts;  have 
received  a  liberal  interpreta- 
tion in  furtherance  of  the  in- 
tention of  the  parties.  But  at 
the  same  time,  they  are  not 
extended  beyond  the  obvious 
import  of  the  terms  in  their 
reasonable  interpretation.-r^ 
Where,  in  a  letter  of  intro- 
duction of  a  mercantile  firm, 
the  defendants  used  the  follow- 
ing terras.— *' We  do  ourselves 
the    pleasure  of   introducing 


them  to  your  correspondence^ 
at  a  house  on  whose  integrity 
and  punctuality,  the  Utmost, 
dependence  may  be  placed  ; 
they  will  write  you  the  nature 
of  their  intentions,  and  you 
may  be  assured  of  their  com- 
plying fully  with  any  contract 
or  ensragemonts  they  may 
enter  into  with  you,*'  it  was 
held  that  the  letter  did  not 
import  a  guaranty  of  such  en* 
gagements ;  and  that  parol  ev- 
idence was  not  admissible  to 
explain  the  terms  so  ^  to  affect 
their  import,  with  regard  to 
the  supposed  guaranty.  Rus- 
sel  V.  Clarke,  3  Ball.  415.  S. 
G.  7  Cranch,  69.  So  where 
B.  wrote  to  C.  "as  I.  under- 
stand Messrs.  A.  d&  Co.  hare. 
given  you  an  order  for  rigging, 
&c.  which  will  amount  to 
4,000(.  I  can  assure  you,  from  - 
what  I  know  of  A/s  honour 
and  probity,  you  will  be  pexr 
fectly  safe  in  crediting  them  to 
that  amount ;  indeed  J  have  no  - 
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olfcdini  to  giiaronljf  you  against 
tmg  fett,  from  giving  them  thi$ 
ertdiif^  \X  was  held  that  the 
writiog  did  not  import  a  per- 
fect and  conclusive  guaranty, 
botoDly  a  proposition  or  over- 
ture tending  to  a  guaranty; 
and  that  to  make  it  a  guaranty, 
B.  ought  to  have  had  notice, 
that  it  was  so  regarded  and 
meant  to  be  accepted  or  there 
should  hare  been  a  subsequent 
consent  on  his  part  to  converl 
it  into  a  conclusive  guaianty. 
M'lver  V.  Richardson  1 
JKoitile  and  Stlwyn^  557.  But 
it  is  said  that  the  words  are  to 
be  taken  as  strongly  against  the 
party  giving  the  guar&nty,  as 
the  sense  of  tbeni  ivill  adtnit 
ofi  Therefore,  where  tlic  de* 
fendant  wrote  the  plaintilT, 
"I  hereby  promise  to  be  rc- 
spoDsible  to  7.  M.  [the  plain- 
tiff,) for  any  goods  ho  hath  or 
may  supply  my  brother  W.'  P. 
to  the  amount  of  lOO/,"  it  was 
held  that  this  was  a  standing 
ojrconiiuingguaranly  to  the 
extent  of  100/.,  which  ini^ht 
at  any  time  become  duo  for 
goods  supplied,  until  the  credit 
was  recalled.  At  the  time  the 
letter  was  written,  goods  had 
been  supplied  to  the  amount  of 
661.9  and  afterwards,  another 
pafteel  was  delivered,  amount- 
ing together  with  the  former 


to  1241.,  all  which  had  been 
paid  fur,  and  the  sum  now  in 
dispute,  (and  which  by  the 
judgment  of  the  court,  the 
plaintiff  recovered,)  whs  f<»r  a 
farther  supply  to  W.  P.  Mason 
V,  Prichard,  2  Camp.  JV.  P. 
436.  S.  C.  12£ast.227.  Sp» 
where  the  defendant  wrote  .to 
the  plaintiff,  **I  have  been. ap- 
plied to  by  my  brother,  W.  W- 
to  be  bound  to  you  for  any 
debts  he  may  contract,  not  tq. 
exceed  100/.  (with  you,)  for 
goods  necessary  in  his  business 
fts  a  jeweller;  I  have  wrote  to 
say  by  this  declaration,  I  con- 
sider myself  bound  [to  you  for 
any  debt  he  may  contract  for 
his  business  as  a  jeweller,  not 
exceeding  lOO/.after  this  date.'* 
Lord  Eilcnborough  said,  that 
the  defendant  was  answerable 
for  any  debt  not  exceeding 
tOO/.,which  W.  W.  mightyroni 
time  to  time  contract  with  the 
plaintiff  in  the  way  of  business; 
that  the  guaranty  was  not  con« 
fined  to  cne  instance,  but  ap- 
plied to  debts  successively  re- 
newed; and  that  if  a  party 
meant  to  be  a  surety  only  for 
a  single  dealing,  lie  should  say 
30.  Merle  v.  Wells,  2  Camp. 
JV:  ;>.  Jt .  4 1 3.  So,  where  the 
defendant  wrote,  *<I  hereby 
undertake  and  engage  to  be 
answerable  to  the  extent  of 
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dOO/.   for  an  J  tallow  or  sonp 
supplied  by  Mr.  B.  [the  plain- 
tiff J  to  F.  &  B„  proTided  they 
ahall   neglect  to  pay  in  due 
time;'*Lord  Ellenboroiigh  held 
it  to  be  a  continuing  guaranty 
while  the  parties  continued  to 
deal  on  the  footing  established 
when  it  was  given^  but  that 
goods  supplied  after  new  ar- 
rangements were  made,  were 
not  within,  the  scope  of  the 
guaranty;  and  he  relied  on  the 
word  "any,'*    without   which 
he  thought  it  might  perhaps  be 
confined  to  one  dealing  to  the 
amount  of  SOOl.  Baston  v.  Ben- 
nett, 3  Camp.  A*.  P.  3^0.  But 
in  debt  oq  a  bond  entered  into 
by  A.  and  B.  with  the  plaintifii, 
reciting, that  it  was  to  enable  A, 
to  carry  oa  his  trade,  and  con- 
ditioned for  tlie  payment  of  all 
such  sum  or  sums  of  money 
not  exceeding  3000L  with  law- 
ful interest^  which  should  or 
might  at  any    time  or  times 
thereafter  be  advanced,   and 
lent  by  the  plaintiffs  to  A.  or 
paid  to  his  use,  by  his  order 
and    direction,*'   it  was  held, 
that  it  was  a  guaranty  for  the 
definite  amount  of  3000/.,  and 
when  an  advance  was  made  to 
that  amount,  the  guaranty  be- 
came*/iificfiM  officio^  and  was 
not    a    continuing  guaranty, 
Kirb?  T.  Duke  of  Marlborousrh 


2  JUaule  and  Selwam  18. 
And,  where  the  *  defendants 
wrote  to  the  plaintiff  "If  W. 
ds  B.,  our  sons,  wish  to  take 
goods  of  you  on  credit,  we  are 
willing  to  lend  our  names  as 
•security  for  any  amount  they 
may  wish,"  the  court  held» 
that. it  was  not  a  continuing 
guaranty,  but  was  confined  to 
the  first  parcel  of  goods  sold  to 
W.  ^  B.;  that  it  gaye  an  un- 
limited credit  as  to  amounif 
but  was  silent  as  to  the  contin- 
uance of  the  <!redit  to  futul^ 
sales,  and  expreitio  tmiiit,  et <  e«- 
c/iaao  aUerim.  Rogers  v. 
Warner,  8  JoAfis,  Rep  119. 
and  in  a  yery  recent  case, 
where  the  defendants  wrote 
to  the  plaintiff,  ^<our  friends 
and  connexions  S.  Sz,  II.  H. 
contemplate  under  certain  cir- 
cumstances, making  a  consid- 
erable piurchase  of  goods  on 
the  continent,  and  for  that 
purpose,  are  about  to  send  an 
agent  to  Europe.  They  wish- 
ed a  ietter  of  credit  from  us 
te  increase  tlieir  means,  and 
to  be  used  or  not  as  circum- 
stances may  require.  As  we 
are  now  indebted  to  you,  and 
have  no  funds  on  the  continent 
of  Europe,  we  told  them  we 
could  not  give  a  positive  letter 
of  credit  for  any  sum,  but  that 
we  had  no  doubt  you  would 
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be  disposed  to  furnish  them 
with  funds  under  our  guaranty. 
The  object  of  the  present  let- 
ter,  is  therefore,  to  reqpest 
jou,  if  convenient,  to  furnish 
them  with  any  sum  they  may 
want,  as  far  as  j|(  50,000,  say 
60,000  dollars.  They  mil  re- 
imburse you  the  amount  they 
receive,  together  with  interest, 
as  soon  as  arrangements  can 
be  made  to  doit.  We  shall 
hold  ourselves  answerable  to 
you  for  the  amount;*'  it  was 
held,  that  was  a  guaranty  for 
a  single  advance  to  the  amount 
of  50,000  dollars,  and  not  a 
continaing  guaranty,  toiies  quo' 
ftes,  to  that  amount,  and  that 
as  soon  as  50,000  dollars  were 
ooce  advanced,  the  guaranty 
ceased  to  operate  upon  future 
advances,  although  by  inter- 
mediate payments  the  sum  due 
at  the  time  of  such  new  ad- 
vancesy  were  below  50,000 
dollars.  Cremer  v.  Higginson, 
circuit  court  U.  S.  Mass.  Oct. 
T.  18I7.MSS.  Where  A.  re- 
quested B.  to  give  C.  any  as- 
sistance in  the  purchase  of 
goods,  by  letter,  or  otherwise, 
adding*  *^you  may  consider 
me;  accountable  with  him  to 
you,  for  any  contract  he  may 
make ;  it  was  held,  that  A. 
wu  to   be  considered  as    a 


guarantee,  and  not  a  joint  debt- 
or, and  that  a  contract  by  C. 
With  B.  to  pay  him  a  pnemium 
for  guaranteeing  a  contract 
of  C.  with  a  third  person  was 
within  A*s  promise.  Meade  v. 
M'Dowell,  5  Binney,  195. 

A  guaranty  to  the  plainUflTs 
<<that  if  they  will  credit  D.  a 
sum  not  exceeding  f^5O0  in 
case  he  shall  ndl  pay  it  in 
twelye  months,  the  guarantee 
will  pay  it,"  doe^  not  imply  a 
condition  that  the  plaintiff  may 
not  advance  more  than  $  500, 
if  the  additional  advance  be  on 
the  general  credit  of  D. — Stur- 
ges  V.  Robins,?  Mass.  il,301, 

A  guaranty,  ^*wo  jointly  and 
sever  illy  promise  to  guaranty  a 
payment  of  500/.  at 6  percent, 
say,  by  a  bill  drawn  on  G.  H. 
byD.  and  F.  for  500/.  dated 
10th  of  January,  1808,"  is  to 
be  construed  as  a  general  gua- 
ranty of  the  bill,  not(as  usuaK 
a  guaranty  that  the  acceptor 
should  pay,  birt  a  contract  that 
either  the  drawer  or  the  accep- 
tor should  pay.  Philips  v.  Ast- 
ling,  2  Taunt.  Rep,  206.  But 
upon  such  a  guaranty  (if  it  is  to 
beconsfruedaslimiting  the  bill 
to  the  specific  sum  of  500/L) 
the  guarantee  would  not  be  li- 
able to  the  extent  even  of  the 
500/.  if  the  bill  be  drawn  for  a 


1818. 


CASES  IN  THE  SUPREME  COURT 


larger  sum  ;  for  the  terms  of 
the  contract  must   be  strictly 
complied  with.  lb.  And  a  gua- 
ranty to  A.    for  goods  to  bv 
sold  by  him  on    credit  to  B. 
will  not  enure  to  the  benefit  of 
a  third  person,  who  shall  ac- 
tually furnish  the  goods  to  B. 
although  at  the  request  of  A., 
fo7  a  surety  is  not  to  be  held 
be} ond  the  scope    of  his  own 
engagement.  Robbins  v.  Bing- 
ham. 4  JoAiw.  Rep.  470.  Walsh 
V.  Bailie,  10  J(//ini.  Rep,  180. 
And  see  I  Maule  4r  Stho.  557. 
So  if  a  letter  of  crrdit  be  ad- 
dressed to  A.^and  part  of  the 
goods  are  delivered  by  A.,  and 
pait  by  C.  and  D.,  the  latter 
cannot  recover  on  the  guaran- 
ty.    Robbins  y.    Bin;|ham,  4 
JohfU,  Rep,  476.  S>,  a.  letter 
of  guaranty,  addressed  to  J.  & 
A.  N.  by  mistake,  for  J.  &.  J. 
N.  will  not    cover  aJvancca 
made  by  the  latter  on  the  faith 
of  the  letter.  Grant  v.  Naylor, 
4  Cranch^2^24t.  Many  cases  an- 
alogous to  this  have  been  deci- 
ded.   As  where  A.    became 
surety  by  bond  that  B.  sliould 
truly    account  to  C.    for  all 
sums  of  money  received  by  B. 
for  0.^8  use,  and  afterwards  B. 
took  a  partner  with  C.'s  know- 
ledge, it  'vas    ruled    that  the 
guaranty    iid   not    extend  to 
sums  received  by  B.  and  his 
partner,  for    C.'a    use,  after 


the  formation .  of  the  parCniyF» 
ship.     BellairsT.  El8Worth,5 
Camp,  A.  P,  63.  So  a   bond 
conditioned  to  repay  all  buxxm 
advanced  by  five   persons,  or 
any  of  them,  was  held  not  to 
e.\tcnd  to  sums  advanced  af- 
ter the  decease  of  one  of  them 
by  \he  four  survivorsi  the  four 
then  acting  aa  bankers.  Wes- 
ton V.  Barton,   4  Taunt,  ejfA. 
And  to  the  same  effect  will  be 
found    the    following  cases ; 
Arlington  v,  Merritt,  2  Saund^ 
44.  Wright  v.  Russel,  2    W. 
JK/.  934.  S.  C.  3    WHb,   539, 
Barker  v.  Parker,  T,  R.  287, 
Myers  v.  Ede,  7    T.  II.  254. 
Struige  v.  Lee,  3  E^m/,  484, 
But  if  a  bond  be  given  to  trus* 
IOCS  conditioned  for  the  faith-^ 
ful  service  of  a  person  during 
his  continuance  in  the   service 
of  a  fluctuating  or    successive 
b:>dy  oP  persons,  not  incorpora* 
ted,  as  the  Globe  Insurance 
Cu:npany,  it  will  extend  to  the 
whole  time  the  party  is  in  the 
service  of  such  company,  al- 
thoui^h   the  members  may  be 
continually  changing.  Metcalf 
V.   L'ruin,   12   Bait,  400.   An 
agent  in  England  for  merchants 
the  vendors  of  goods  in  Russia 
who  guaranties  *Hhat  the  ship- 
ment shall  be  in   conformity 
with  the  revenue  laws  of  Great 
Britain,  so  that  no  impediment 
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skaH  arise  upon  the  imporU- 
tioD  thereof,  or  that  in  default- 
Che  consequences  shall  rest^ 
with  the  sellersy^makes  himself 
personally  responable  to  the 
vendee.  Readhead  e<  al,  ▼. 
Cator,  1  SiarkU'i^r.  P.  H.  14. 
An  impediment  arising  from 
nonrcompUance  with  the  Mw" 
igaUim  Acl^  is  an  impediment 
within  the  terms  of  the  guaran- 
ty. And  such  a  guaranty  is 
■ot  within  the  statute  of  frauds, 
IS  the  terms  of  the  a^^re^ment 
ean  be  collected  from  the  writ- 
ten correspondence  between 
the  parties.  Id.  A.  engager  to 
guarantee  the  amount  of  goods 
supplied  by  B.  to  €.»  provided 
J 8  months  credit  be  given;  if 
B.  gives  credit  for  12  months 
only,  he  is  not  entitled,  at  the 
ezpiraUon  of  six  months  more, 
to  call  upon  A.  or  his  guaranty. 
But  B.  having,  afler  the  com- 
mencement of  the  action,  deli- 
vered an  invoice  from  which 
it  appears  that  credit  was  given 
for  13  months  onlj,  is  at  liber- 
ty to  show  that  this  was  a  mis- 
take, and  that,  ?n  fact,  18 
months  credit  was  given.  Ba- 
can  V.  Chesney*  1  SlarhitU  JV. 
P.  B.192. 

In  cases  of  guaranty,  it  has 
been  made  a  question,  wheth« 
er  notice  ought  to  be  given  to 
the  goan  Jitee  of  the  advani* 


ces  made,  and  of  the  non»pay« 
ment  by  the  debtor.  In  Oxley 
V.  Young,  S  K  Bl  OlS,  where 
the  defendant,  upon  an  under- 
taking of  D.  to  indemnify  him, 
guarantied  to  the  plaintiff  an 
order  sent  to  him  by  A.  for 
certain  goods,  and  the  plaintiff 
informed  the  defendant  that  the 
goods  were  preparing,  but  did 
not  give  him  notice  of  the  acu 
tual  shipment,  the  court 
thought  that  the  right  to  sue 
on  the  guaranty  attached  when 
the  order  was  put  in  a  train  for 
execution,  subject  to  its  being 
actually  executed;  and  that  the 
notice  of  such  intended  execu« 
tion  was  sufficient;  and  the 
court  farther  thought,  that 
that  right  could  not  be  devested 
even  by  a  wilful  neglect  of 
the  plaintiff,  though,  perhaps, 
he  might  be  liable  to  an  action 
on  the  case  at  the  suit  of  the 
defendant^  if  any  such  neglect 
could  be  shown  contrary  to  all 
good  faith,  and  by  which  a  loss 
had  been  incurred.  In  Peel 
v.  Tutlock,  1  Bo$.  tf  PuU.  419. 
Chief  Justice  Eyre  appears  to 
have  been  of  opinion,  that  at 
least  in  guaranties  for  go  d  be>« 
haviour,  notice  of  any  embez« 
zlement  or  fraud  ought  to  be 
given  within  a  reasonable  time; 
but  the  case  finally  went  off 
upon  narrower      ounds.    lu, 
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Russell  V.  Clarke,  7  Cranch^ 
69.  92.  it  was  distinctly  held 
by  the  court,  that  if  ihe  con- 
tract ifn  that  case  had  been  a 
goarantyy  it  would  certainly 
ha?e  been  the  duty  of  the 
plaintiff  to  have  given  immedi- 
ate notice  to  the  defendant  of 
the  extent  of  his  cng^agemcnt. 
And  the  same  doctrine  was  as- 
eerted  in  the  cirpuit  court,  in 
Cremer  v.  Higginaoui  already 
cited. 

Where  there  is  a  guaranty 
of  advances  or  supplies,  it  is  ne- 
cessary in  the  first  instance  to 
make  a  demand  of  payment 
from  the  original  debcor,  or  at 
least  to  use  reasonable  diligence 
in  endeavoring  to  make  such 
a  demand,  and  notice  of  non- 
payment must  be  given  in  a 
reasonable  time  to  the  guaran- 
tee. This  may  be  collecte  1  as 
the  general  result  of  the  cases 
on  this  subject.  But  where  a  n 
agent  in  England,  for  mer- 
chants the  vendors  of  goods  in 
Russia,  who  guarantees  *Uhat 
the  shipment  shall  be  in  con- 
formity with  the  revenue  laws 
of  Great  Britain,  so  that  nc; 
impediment  shall  arise  upon 
the  importation  thereof,  or  that 
in  default  the  consequence  shall 
rest  with  the  sellers,**  it  was 
held  that  the  agent  made  him- 
■  self  personally  responsible  to 


the  vendee,  and  that  in  a  de^ 
cl  a  rat  ion  upon  such  a  f  uaran- 
tee  against  the  agent,  it  is  un- 
necessary io  allege  any  appli--^ 
cation  for  indemnity  to  the 
principals.  Readhead  el  ah 
v.CatorJ  SfarJbw*«A',P.JI.I4'^ 
And  it  isr*  not  necessary  to  sue 
the  debtor,  b'  fore  the  right  at- 
taches to  sue  on  the  guarao^. 
Bank  of  New- York  v.  Living- 
ston, 2  JbAfi«.  Ca^  409.  And 
where  the  guaranty  is  of  a  note 
or  bill  payable  at  future  timer 
although  it  is  not  necessary  to 
pursue  the  same  atrictneas  ii» 
order  to  charge  a  guarantee  as 
to  charge  the  drawer;  yet  a 
due  demand  and  notice  of  non- 
payment ought  to  be  given  te 
the  drawer  and  guarantee; 
and  if  the  necessary  steps  are 
not  taken  to  obtain  payment 
from  the  parties  who  are  lia- 
ble on  the  bill,  andnolvnU^  the 
guarantee  is  discharged.  Phil- 
lips v«  Astling,  2  Taun.  206. 
Warrington  v.  Furber,  8  Eati, 
245 .  But  it  is  a  sufficient  ex- 
cuse for  not  making  a  demand, 
that'the  debtor  cannot  be  found 
or  that  he  is  Insolvent.  War- 
rington V.  Furber,  8  Ea»l^  246. 
Phillips  V.  Astling,  2  Tauni. 
206.  And  if  there  be  groae 
laches  in  securing  the  debt. 
(Duval  V.  Trask,  13  Man.  R. 
154.     The  People  t.  Jansen^ 
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t  Mm.  R,  332,  Hunt  v.  Uni- 
ted  States,  1  QalUs,  34.)  or  if 
the  creditor  undertake  to  do 
any  thing  whereby  to  lessen  or 
po8t|M>ne  the  responsibility  of 
the  debtor ;  (Commissioners  of 
Berks  t.  Ross,  Birmey,  520,) 
or  if  the  right  of  the  parties  be 
altei»d,  as  if  any  new  debt 
hare  been  incurred;  ^r  if  the 
demand  have  been  enlarged  to 
the  prejudice  of  the  guarantee; 
(Peel  IF.  Tatlock,  1  Bob,  * 
Fa/.  410,  King  v.  Baldwin, 
tJokm.  Ckan.R.5d4.  Boultbee 
T.  Stubbs.  18  r«s.20.)orif  the 
eraditor  gi?e  time  to  his  debtor 
without  the  knowledge  of  the 
guarantee  ;  (Skip  v.  Huey,  3 
JUk.  91,6  Fes,  809.  note  a. 
Rees  ▼.Berrington,2  Fes.  Jun, 
540.  Niabit  v.  Smith,  2  Bfv. 
Cfc.  Cui,  679.  Moore  v.  Bow- 
maker,  6  TaufU,  379.  S.  C.  2 
ManhoXPi  A.  81.)  or  if  upon 
a  guaranty  of  a  partnership 
debt,  the  partnership  debt  is 
diflclimi^ged  by  carrying  the 
]kiDix>ction&  of  each  partner  to 
liiaaeparate  account  without 
•ajr  notice  to  the  guarantee ; 
(Cremer  ▼.  Higgonson,  MSS. 
above  cited;)  or  if  there  be  a 
fraudulent  concealment  to  the 
injury  of  the  guarantee  ;  (Ox- 
ley  ▼•  Young,  2  H.  BL  613, 
Semble,  £yre,  C.  J.)  in  all 
Aeie  cafes    the  cruarantee  is 


discharged.  And  it  hfis  been 
held  in  a  recent  case,  that  if 
the  holder  of  a  note  is  request* 
ed  by  the  surety,  (being  one  of 
the  joint  makers.)  to  proceed 
without  delay  and  collect  the 
money  of  the  principal,  who  is 
solvent,  and  he  omits  to  do  it, 
until  the  principal  becomes  in- 
solvent, the  surety  will  be  ex- 
onerated at  law.  (Paine  t« 
Packard,  13  Johns.  A.  174,) 
But  this  decision  has  been 
questioned,  by  very  bighau* 
thority.  (King  v.  Baldwin,  3 
Johns,  Chan,  A.  563,  564.) 
Where  there  are  several  debts 
due,  some  of  which  are  guar- 
tied  and  some  not,  and  pay* 
mcnts  are  made  by  one  debt- 
or, the  same  general  rule  ap* 
plies  in  this  as  in  other  cases* 
that  where  the  debtor  makes 
no  application  of  any  payment, 
the  creditor  may  apply  it  to 
any  account  he  pleases.  (Kiiw 
by  V.  Duke  of  Marlborough,  S 
Maule  Sf  Stlw.  18.  Dawson  v. 
Remnant,  6  Esp,  R.  26.Field 
V.  ^  Holland,  6  Cranch.  8, 
Hutchinson  v.  Bell,  1  Tamil. 
558.  Sturges  v.  Bobbins,  7 
Mass,  R.  301.) 

Pothier,  in  his  treatise  on 

obligations,  has  discussed  with 

great  learning  and   ingenuity 

the  whole  doctrine  of  surety- 

eliipandiruarantv.  TVatlc  des 
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1818.       Obligaiion9j  paH  S.  cA.  6.  ted. 

^^^^^^^     1  to  8.     Amofig  other  thing*; 
^^^        heremarkSf  that  tart  should 

Bnkttr*  bevtaken  not  to  take  for  a  pro-* 
teiae  to  become  surety,  what 
"ope  says  or^wrhes^  unless  there 
be  a  well-marked  intention  to 
do  so.  Therefore,  lie  adds, 
ifl  wrote  or  said  to  you,  that 
a  tnan  who  asked  you  to  lend 
7011  mon€y,  was  solvent,  this 
eodd  not  be  taken  for  an 
'agreement  to  become  a  mirety 
fori  might  well  ha?e no  other 
intention  than  fo  inform  you  of 
what  I  beliei^  to  be  the  citse 
;ftnd  not  to  bind  myself.  On 
this  principle  it  w&s  adjudged 
4n  a  case  reported  in  Papon  X. 
4.  13.  that  these  werd&in  a 
letter  to  the  keeper  of  a  board- 
iing*house,  *'A.  B.  iptends  to 
send  his  son  to  board  with  you. 
He  is,  an  honest  man  and  will 
pay  you  w^ll,'*  did  not  include 
an  obligation.  On  the  same 
|>rinciple,  if  I  accompany  a 
person  to  a  woolen-draperVt, 
'^here  he  buys  cloth,  the  dra- 
per ought  not  to  conclude  that 
I  am  security  for  him.  The 
following  distinctions  and  prin- 
ciples stated  »by  this  learned 
writer,  seem  worthy  of  notice, 
'in  reference  to  4he  subject  of 
this  note.  1 .  ^here  the  surety 
has  expressed  the  sum  and 
-cause  for  which  he  became 
HNirety,  his  obligation  does  not 


eitend  beyond  the  sum  abci 
cause  expressed  As  if  one 
become  bound  for  the  principal 
debt,  he  will  not  be  liable  for 
interest.  J2.  On  the  other  handi 
when  the  words  of  the  surety* 
ship  are  general  and  indetel^- 
minate,^he  surety  is  presumed 
to  have  bound  himself  Tor  al 
the  obligations  of  the  debUn* 
resulting  from  the  contract  to  ' 
wjiich  he  acceded;  and, there- 
fore, a  surety  in  generel  tends, 
is  bound  not  only  t6r  this  pirio- 
cipal  sutn,  but  (br  interest;  and 
jiot  only  for  the  interest  due  ts 
ret  natura^  but  for  that  occa- 
sioned by  the  delay  of  the 
debtor.  And  this  is  confofm- 
able  to  the  doctrine  of  the  Ro- 
man law,  S.  And,  in  generali 
hov^ever  utilinkited  the  surety- 
ship may  be,'  it  does  not  eitend 
to  the  penalties  to  which  the 
debtor  may  be  condemned. 
officio  jndices  propter  iuaim  een- 
tumaciam.  4.  The  obligatioft 
of  suretyship  is  extinguished 
by  an  extinction  of  the  princi  • 
pal  debt ;  by  the  creditor's  dis* 
abling  himself  by  hie  own  act 
from  ceding  his  action  against 
his  principal  debtor^  which  the 
surety  has  an  interest  in  having 
assigned  to  him;  by  the  credi- 
tor's accepting  in  payment  pro^ 
perty,  the  title  to  which  after» 
wards  proves  to  be  invalid,  at 
least  if  thep.incipal  debtor  in 
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ttemeaotime  becomes  insol- 
▼ent.  5.  AndthepriDcipaldebt 
vmy  beeztinguiabed  not  ooljby 
pijmieiit  or«  set  off  or  release, 
but  ileo  by  a  novation  of  tbe 
dd>t»  that  isy  by  accepting  a 
new  obligation  in  dischi^ge  of 
the  old  one.  6.  Pothierthen 
puts  the  case,  whether  the 
surety  be  dischai^d  by  tbe 
creditor's  granting  to  the  debt- 
or a  delay  for  the  payment,  and 
fgrees  #i(u  Vinnius  in  hom- 
ing the  negativey  for  he  says, 
the  tfimple  delay,  not  making 
the  debt  appear  discharged, 
deprives  the  surety  of  no  means 
of  providing  for  his  own  safety 
and  the  surety  cannot  pre- 
tend that  the  delay  prejudices 
him,  nnce  he  himself  de* 
rives  an  advantage  from  it. 
7.  According  to  the  princi- 
ples of  the  ancient  civil  law, 
the  creditor  could  demand  pay- 
mefit  Trom  the  surety  widiout 
first  resorting  for  payment  to 
the  prtncipal  debtor.  Byt  Jus- 
tinian altered  that  rule,  and 
gave  to  the  surety  an  excep- 
tion or  plea,  which  is  called  an 
exception  of  diicuBnon^  or  of 
ordiT^  by.  which  he  may  re- 
quire the  creditor  to  proceed 
in  the  first  instance  against  the 
principal  debtor.     And  this 


rule,  with  some  ezcepti6nSf 
was  adopted  into  the  ancient 
jurisprudence  of  France.  But 
at  no  time,  either  in  the  civil  or 
French  law,  did  the  bringing  of 
a  suit  by  the  creditor  against 
his  principal  debtor  discharge 
thcsurety,  who,  therefpre,  re<- 
mained  bound  until  payment. 
And  the  omission  of  the  credi- 
tor to  institute  a  suit  of  dis- 
cussion against  the  principal 
debtor^  notwithstanding  a  re- 
quest of  the  surety,  until  after 
the  debtor  becomes  insolvent^ 
is  not  thought  to  discharge  the 
surety.  But  if  a  surety  had 
contracted  only  to  pay  what  the 
creditor  could  not  oblM  froni 
the  principal  debtor,  an  omis^ 
sion  to  sue  for  a  long  time, 
and  until  afler  an  insolvencyf 
may  discharge  the  surety.  8. 
To  entitle  the  surety,  after  pay- 
ment, to  recover  over  against 
the  principal  debtor,  it  is  ne- 
cessary that  the  surety  should 
not  have  neglected,  by  his. own 
fault,  to  plead  any  proper  plea 
in  bar  of  the  creditor;  that  the 
payment  should  have  been  va- 
lid, and  shpuld  have  discharg- 
ed the  principal  debtor;  and 
that  the  principal  debtor  should" 
not  have  paid  a  second  time  by 
the  fault  of  the  (lyrety     Sea 
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PofJUeTi  Traite  det  ObUgaiimu 
pari  3.  ch.  6.  t.  I  to  8.  The 
Coie  JYapoieanf  or  civil  ccdcy 
adopts,  for  the  most  part,  the 
doctrioes  stated  in  Pothier. 
Xitv.  S.  lU.  14.  art.  201  l,^c.  to 
2043.  It  declares  that  a  gua- 
ranty or  suretyship,  (catUion- 
(,)  ought  not  to  be  pre- 
[;  it  ought  to  be  express; 
and  ought  not  to  be  extended 
beyond  the  limits  of  the  con- 
tract itself.  An  indcfiniie  -gua- 
ranty of  a  principal  obligation 
extends  to  all  the  accessories 
of  the  debt  The  guarantee 
is  not  bound  to  pay  but  upon 
the  default  of  the  debtor,  who 
ought,  in  the  first  instance,  U} 
be  sued  hy  dtseiiuion,  against 
kis*goods.  In  a  suit  against 
the  guarantee,  he  may  enter 
the  same  exceptions  to  the 
debt  (except  they  are  pure- 
ly personal)  as  the  principal 
debtor  may.  The  surety  is 
dkcharged,  when  by  the  act  of 
the  creditor  the  guarantee  can-^ 
not  have  the  benefit  of  a  sub- 


stitution to  the  rights,  hypotk 
ecation,  and  privileges  of  the. 
creditor.  A  simple  postpone- 
ment o(  the  time  granted  by 
the  creditor  to  the  debtor,  does 
not  'discharge  the  guaranteoi 
who  may,  howeveri  in  tliat 
case,  pursue  the  debtor  to  en- 
force payment.  Code  JVopo- 
2eon,  ubi  supra.  See  also,  the 
Digetl  rf  the  civil  Law9  if 
Lauieiana^  p.  429.  ErskimU 
InelUfUes  of  the  Lawi  of  iScol- 
land,  10th  ed.  328:  The  co- 
incidences between  the  doc* 
trines  of  the  common  law,  and 
those  of  the  civi)  law,  and  the 
codes  derived  from  it,  are 
very  striking ;  and  the  diffe* 
rences  in  particular  cases, 
seem  to  result  ratlier  from  tho 
difi*erence  of  the  remedies,  of 
guaranties  and  sureties,  under 
the  various  systems,  (whick, 
of  course,  require  a  corres- 
ponding change  as  to.  their  lia* 
bility,)  than  from  any  fheorel* 
ical  opposition  in  principles. 
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(common  law.)  Union   Ins. 

Compnnr 
Hughes  t*  The  Union  Insurance  Company. 

InranBce  on  a  Tcstel  and  freight  **■  at  and  from  Tenoriffe  to  tho  Ha^ 
!rmnM,  and  at  and  from  thenee  to  New- York,  with  liberlj  to  ftop  at 
•MataBzae,**  with  a  ropreeenUtion  that  the  Teaeel  waa  •*  to  etop  at 
Matanaas  to  know  if  there  were  aiij  men  of  war  off  tho  HaTanna.'*' 
The  vecMl  aalled  on  the  vojage  ineured,  and  pat  into  Mataniaa  to 
aroid  Britiah  eraiiers,  who  were  then  off  the  Haranna,  and  wore  in 
tb«  practice  of  captarnif  neutral  veasela  trading  from  one  Spaniab 
port  to  another.  While  at  Mataniaa  ehe  unladed  her  cargo,  under 
an  order  from  the  Spanish  authorities ;  and  afterward*  proceeded  t» 
Hmvaana,  whence  the  tailed  on  her  roymge  for  New- York,  and  wae  af- 
terwards lost,  by  the  perils  of  the  seas.  It  was  proved  that  the  stop* 
ping  and  delaj  at  the  Haranna  was  necessary  to  avoid  capture,  that 
BO  delay  waa  occasioned  by  discharging  the  cargo,  and  thai  the  Hsk 
was  not  increased,  but  diminislied. 

HeM,  that  the  order  of  the  Spanish  government  was  obtained  under 
such  circumetances  as  took  from  it  the  character  of  a  vis  mofor  in»- 
pooed  upon  the  master,  and  was,  therefore,  no  excbse  for  dischargia|r 
the  cargo ;  but  that  the  stopping  and  dolay  at  Matansas  were  pei^ 
■Mttod  by  tho  policy,  and  that  the  unlading  the  cargo  was  not  ade* 
viation.  This  case  distinguished  from  that  of  the  Maryland  Ins.  Gsb 
Vi  Lo  Roy,  e<  a/.  7  CraneK^  96. 

Error  to  the  circuit  court  for  the  district  of  Mary- 
land. 

Tnrs  was  an  action  of  assumpsit  brought  on  a  po» 
licj  insuring  the  ship  Henry,  and  her  freight,  **  at  and 
from  Teneriflfe  to  the  Havanna,  and  at  and  from 
thence  to  New-York,  with  liberty  ^.o  stop  ^t  Matan. 
zas.**  At  the  trial  the  plaintiff  gave  in  evidence  the 
representation  -jn  which  the  policy  was  made,  whieh 
eotttained  this  expression :  ^*  We  are  to  stop  at  Mi^ 
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IStS.  tanzas  to  know  if  there  are  any  men  of  war  off  ihe  Hir.. 
gJjT^  Tanna."  The  vessel  sailed  from  Teneriffe  on  the  7th 
T.  of  April,  1807,  and  on  the  7th  of  June  following,  put 
Union- Ins. into  Matanzas,  in  the  island  of  Cuba,  to  avoid  British 
■^  ^*  cruizers,  who  were  then  cruizing  on  her  way  to,  and  off 
the  port  of,  Havanna,  and  who  were  then  in  the  prac- 
tice of  capturing  American  vessels  sailing  from  one 
Spanish  port  to  another.  On  the  6th  of  July,  as  soon 
as  the  passage  was  clear,  she  proceeded  to  the  Havan- 
na, whence,  on  the  14th  of  July,  she  sailed  on  her  voy- 
age to  New-York.  On  the  28th  of  that  month  she 
foundered  at  sea,  and  was  totally  lost.  The  action 
waa  for  the  insurance  on  the  vessel  and  freight  front 
the  Havanna.  The  underwriters  gave  in  evide nce,,that 
while  at  Matanzas  she  unladed  her  cargo,  and  insisted 
that  this  was  a  deviation,  by  which  they  were  discharg- 
ed. To  rfepel  this  evidence,  the  plaintiffs  showed  that 
the  stopping  and  delay  at  Matanzas  were  necessary  to 
avoid  capture,  and,  therefore,  allowed  by  the  policy^; 
thai  no  delay  was  occasioned  by  discharging  the  cargo  ; 
that  the  risk  was  not  increased,  but  diminished  by  it ; 
and  that  an  order  from  the  Spanish  government  had 
made  this  act  necessary. 

The  court  instructed  the  jury,  that  unlading  the 
cargo  at  Matanzas  was  a  deviation  which  discharged 
the  underwriters,  unless  it  was  rendered  necessary  by 
the  order  of  the  Spanish  government  at  the  Havanna. 
That  in  this  case  the  order  did  not  justify  such  un- 
ladiugf  and  that  the  underwriters  were,  consequently, 
d*scharged«  Under  these  directions  the  jury  found 
a  verdict  for  the  defendants.     The   plaintiff  having 

cepte    to  the  opinion  of  the  court,  the  judgmeixt 
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which  was  rendered  in  faruur  of  the  defendants   was      1618. 
brought  before  this  court  on  writ  of  error.  Hughes 

T. 

Mr.  lEwyer,  for  the  plain tifiF,  argued,  that  the  unla-Umon  I» 
ding  at  Matanzas  was  by  a  numdate^  and  not  a  ptrmis*  fc^.  isdL 
nan  from  the  Spanish  goyernment,  which  being  a 
irii  majar^  excused  the  master.  That  in  this  case  the 
risk  was  not  increased  but  diminishedy  by  stopping  at  Ma- 
tanzms.  Neither  party ' is  at  liberty  to  vary  the  risk; 
but  tkis  rule  applies  to  cases  where  the  change  moy.pro* 
dttce  0ome  inconyenience  to  the  iusurer,  not  where  it 
does  actually  produce  it  merely.  Unnecessary  deria* 
tion  always  discharges  the  underwriters,  because  it 
aaj  increase  the  risk.  But  here  the  policy  permitted 
the  stopping  ahd  delay  at  Matanzas;  and  the  risk  not 
only  could  not  be  increased,  but  was  actually  diminish* 
ed  by  discharging  the  cargo,  and  proceeding  with  the 
Tesa«I  close  along  the  shore  to  the  Havanna.  This 
doctcine  is  not  impugned,  in  the  Maryland  Insurance 
Company  v.  Le  Roy  et  a/.«  That  case  went  on  the 
ground  of  rariation  from  the  terms  of  the  policy.  The 
taking  on  board  the  jack  asses  might  have  increased 
the  risk;  but  whether  in  point  of  fact  it  did,  or  not,  the 
court  said  war  immaterial.  But  in  the  present  case 
there  is  no  variation  from  the  terms  of  the  contract;  the 
riek  neither  was,  nor  could  be,  increased,  by  unlading 
the  cargo.  In  Raine  t.  Bell,*  the  court  of  K.  B.  deter- 
Buned  thatm  ship  may  trade  at  a  port  where  she  has  lib^ 

m  7  Crmuhf  96. 

h  9  JEotl,  195.    MankaU  oH  h$.  App.  No.  VIII.  894.  e. 

Vol.  III.  22 
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ISrs,      erly  to  touch  avd  stay^  provided  this  occasions  no  delays 

'TT^'^     nor  any  increase  or  alteration  of  the  risk.     It  has  alsa 
tlvgnet  ^      . 

V.         been  held  in  the  courts  of  our  own  country,  that  telling 
Union  Ins.  a  part  of  the  cargo  during  a  .necessary  detention,  does 
^    ^*  not  discharge  the  insurers. 

Mr.  Winder^  and  Mr.  Jonts^  contra,  argued,  that  the 
proceedings  of  the  Spanish  authorities  were  a  mere 
permission,  \ihich  the  party  might  jse  or  not  at  his 
pleasure,  and  not  an  imperious  mandate  which  he  was 
compelled  to  obej.  It  is  an  elementary  principle  of  in-' 
surance  law,  that  whether  the  dcTiatron  increase  the 
risk  or  not,  it  discharges  the  under  writers.^  The  case 
of  the  Matyland  Insurance  Company  v.  Le  Roy  ttal.  il- 
lustrates the  rule,  and  the  jury  there  found  that  taking 
on  board  the  jackasses  did  not  increase  the  risk.  Dis- 
charging the  cargo  at  a  place  where  permission  is  only 
given  to  touch,  is  a  deviation,^  It  is  immaterial  wheth* 
er  the  risk  be  increased,  or  diminished,  or  remaii;i  the 
mmein  quantum.  In  Raine  7.  Bell,  the  jury  found 
that  the  vessel  would  have  otherwise  been  necessarily 
detained  while  she  was  taking  in  the  cargo;  and  that 
case  proves  nothing  more  than  that,  while  so  detained, 
the  master,  niay  take  in  cargo,  but  not  break  bulk* 
Staying  to  unlade  increases  the  risk;  but  taking  cargo 
on  board,  while  necessarily  detained,  does  not  increase 
or  alter  the  risk. 

•I  1  Emerigon,  Det  A^ttirancet,  658.     1  JUanhM  p»  Jhf* 
185.  d  infra. 

6  Mankatt  on  hi.  808.  275,  and  the  eases  tfasie  eollsetad. 
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Mr,  D.  B.  Ogden,  in  reply,  contended  that  the  qucs-      18 lo- 
tion was  whether  during  the  necessary  detention  of  the    y^gj^g^ 
Tcsscl  the  master  had  a  right  to  land  the  cargo.     The  v. 

authority  of  Kane  V.  The  Columbia  Insurance  Compa-I^n*'®"  ^Ini. 
ny  is  conclusive  to  show  that  he  had.  If  according  to 
cargo  at  a  port  of  necessity,  neither  is  it  a  deviation  to 
land  the  cargo  at  a  port  of  necessity.  The  case  of  the 
Maryland  Insurance  Company  v.  Lc  Roy,  et  al  is  dis- 
tinguishable. Where  the  master  deviates  from  neces- 
sity, his  Subsequent  conduct,  if  bona  fidcy  cannot  dis- 
charge the  insurers.  But  in  this  case  he  acted  in  good 
faith   for  the  benefit  of  all  parties. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  *•*•'•* 
of  the  court,  and  after  stating  the    facts,   proceeded  as 
follows : 

At  the  trial  the  cause  seems  to  have  turned  princi- 
pally on  the  necessity  to  unlade  the  cargo  at  Mantan- 
zas  produced  by  the  order  of  the  Spanish  government 
at  the  Havanna.  As  this  court  concurs  with  the  circuit 
judge  in  the  opinion  that  this  order  was  obtained  under 
circumstances  which  take  from  it  the  character  of  a 
force  imposed  on  the  master,  and  compelling  him.  to 
discharge  his  cargo,  and  is,  therefore,  no  excuse  for 
auch  discharge,  it  will  be  unnecessary  farther  to  notice 
that  part  of  the  case.  The  question  to  be  considered 
is^  that  part  of  the  opinion  which  declares  that  unlading 
the  cargo  at  Matanzas,  although  it  occasioned  no  dela^ 
and  did  not  increase,  but  diminish  the  risk,  was  a  devi- 
ation whicB  discharged  the  underwriters. 
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1818.  In  considering  this  qaestion,  it  is  to  be  obserTed  thst 

the  termini  of  the  Toyage  were  not  changed.  The 
Henry  dici  sail  from  Teneriffe  to  the  Havanna,  and  was 
l^ion  Ins.  lost  on  the  voyage  from  the  Havanna  to  Baltimore.  The 
^  '*  policy  permitted  her  to  stop  at  Matanzas,  and  the  pur- 

tod  delay  ^pose  of  stopping  was  to  know  if  there  were  any  men  of 
permiit^^bS?^''^^  off  the  Havanna.     It  would  be  idle  to  stop  foi  the 
tlMpoUojr.      purpose  of  making  this  enquiry,  if  it  were  not  intended 
that  the  Henry  might  continue  at  Matanzas  so  long  as 
the  danger  continued.     The  stopping  and  delay  at  Ma- 
tanzas is  then  expressly  allowed  by  the  policy. 

But,  admitting  this,  it  is  contended,  that  unlading  the 
cargo  is  a  deviation. 
Th»  vaMiag  And  why  ia  it  a  deviation  ?  It  produced  no  delay, 
pot  adf viftOoa  no^  increase  of  risk,  and  did  not  alter  the  voyage.  The 
vessel  pursued  precisely  the  courf  e  marked  out  for  her 
ill  the  policy.  In  reason  nothing  can  be  found  in  this 
transaction  which,  ought  ta  discharge  the  underwriters. 
If,  however,  the  case  has  been  otherwise  decided,  espe- 
cially in  this  court,  those  decisions  must  be  respected. 
Ia  Stitt  V.  Wardel,  (1  Esp.  JV.  P.  Rep.  610.)  it  was 
^fetermined  that  liberty  to  touch  and  stay  at  any  port 
did  not  give  libeKy  to  trade  at  that  port ;  and  in  Sher- 
iff v.  Potts,  (5  Eip.  Jf.  P.  Rep.  96.)  it  was  decided  that 
liberty  to  touch  and  discharge  goods  did  not  authorise 
the  taking  in  of  other  goods.  These  cases  certainly 
bear  considerable  force  on  that  under  consideration,  but 
they  were  decided  at  nisipriut^  and  seem  to  have  been 
in  a  great  degree  overruled  by  the  court  in  tike  ease  of 
Raine  v.  Bell,  reported  in  0th  East    In  that  cas^,  un* 
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der  a  policy  to  toach  and  stay  at  any  place,  goods  were     #.l8lS. 
taken  on  board  during    a   necessary  stay  at  Qibraltar.     "jJJJ^^ 
The  court  was  of  opinion  that  as    this  occasioned  no        y. 
delay  nor  any  increase  or  alteration  of  the  risk,  the  Union   In^ 
plaintiff  was  entitled  to  recover.     Between  the  case  of  ^  ^* 

Raine  t.  Bell,  and  this  case,  the  court  can   perceire  no 
essential  difference. 

In  the  supreme  court  of  Pennsylvania,  (Kingston  t. 
Gerard,  4  Dal.  274.)  a  similar  question  occurred,  and  it 
was  there  held,  that  unlading  and  selling  part  of  her 
cargo  by  a  captured  vessel  during  her  detention,  would 
not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been  settled  in    Thittot 
this  court,  in  the  case  of  the  Maryland  Insurance  Com-^^g^JjJ 
pany  against  Le  Roy  and  others.    In  that  case,  a  liber- rylandliw. Co, 
ty  was  reserved  in  the  policy  ^*io  touch  at  the  Cape  deci.  7  Crmuk. 
Yerd  Islands  for  the  purchase  of  stock,  such  as   hogs,**' 
goats,  and  poultry,  and  faking  in  water.''     The  vessel 
stopped  at  Fafiro,  one  of  the  Cape  de  Yerd  Islands,  and 
took  in  four  bullocks  and  four  Jackasses,  besides     wa- 
ter and  other  provisions,  unstowedthe  dry  goods,  and 
broke  open  two  bales,  and  took  40  pieces  out  of  each, 
for  trade.     The  vessel  remained  at  the  island  from  the 
7th  to  the  34th  of  May,  although  the  usual  delay  at 
those  islands  for  taking  in  stock  and    water,  when  the 
weather  is  good,  is  from  two  to  three  days.     The  wea* 
ther  was  good  during  this  delay ;  and  the  bullocks  and 
jackasses  encumbered  the  deck  of  the  vessel,  more  than 
small  stock  would  have  done.     The  court  left  it  to  the 
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jury  to  determine,  whether  the  risk  was  increased  by 
taking  the  jackasses  on  board,  and  directed  them  to  find 
for  the  plaintiifs,  unless  the  risk  was  thereby  increased. 
Union  Ins.  xhe  jury  found  for  the  plaintiffs  ;  and  this  court  rever- 
^  ^'  sed  the  judgment  rendered  on  that  verdict,  because  the 
taking  in  the  jackasses  was  not  within  the  permission  of 
the  policy. 

It  is  perfectly  clear,  that  the  case  of  the  Maryland 
Insurance  Company  y.  Le  Roy  and  others,  differs  ma- 
terially from  this.  In  that  case,  articles  were  taken  on 
board  which  encumbered  the  deck  of  the  vessel,  and 
which  were  not  within  the  liberty  reserved  in  the  poli- 
cy. In  that  case  too,  the  insured  trade  i,  and  the  delay 
was  considerable  and  unnecessary  ;  the  risk,  if  not  in- 
creased, might  be,  and  certainly  was  varied.  The 
judge,  therefore,  ought  not  to  have  left  it  to  the  jury 
on  the  single  point  of  increase  of  risk  by  taking  in  the 
jackasses.  Although  the  risk  might  not  be  thereby  in- 
creased, the  unauthorised  delay  and  unauthorised  tra- 
ding during  that  d^lay,  connected  with  taking  on  board 
unauthorised  articles,  discharged  the  underwriters  ac- 
cording to  the  settled  principles  of  law  ;  and  the  court 
does  not  say  in  that  case  that  these  circumstances  were 
immaterial  or  without  influence.  The  court  does  not 
feel  itself  constrained  by  the  decision  in  the  Maryland 
Insurance  Company  y.  Le  Roy  et  al.  to  determine  that 
in.  this  case  also,  which  differs  from  that  in  several 
important    circumstances,    the    underwriters  are    dis* 
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charged.    Tbe  Judgment  is  reversed,  and  the  cause  re-       1818. 
manded,  with  directions  to  issue  a  venire  facias  de  nch     ^'^'^T^ 

00.  Y^ 

Union    Ins. 
Judgment  reversed.  o»Pw^y. 


a  In  the  case  of  Urqubart  v. 
Barnard,  it  was  held  by  the 
English  court  of  C.  B.  that  if 
a  ship  has  liberty,  to  touch  at 
a  port,  it  is  no  deviation  to 
take  in  merchandize  during 
her  allowed  stay  there,  if  she 
does  by  means  thereof  exceed 
the  period  allowed  for  her  re- 
maining there.  And  that  if 
liberty  be  given  to  touch  at  a 
port,  the  contract  not  defining 
for  what  purpose,  but  a  com- 
munication having  been  made 
to  the  underwriter,  that  the 
ship  was  to  touch  for  a  pur- 
pose of  trade,  it  shall  be  in- 
tended as  a  liberty  to  touch 
for  that  purpose.  I  Taunt. 
460.     Liberty  to  touch  at  a 


port  for  any  purpose  whxUever 
includes   liberty  to  touch  for 
the  purpose  of  taking  on  board 
part  of   the    goods    insured 
Violet  V.  Allnutl,  2   Tauni. 
416.    Under  a  liberty  to  touch 
and  stay  at  alt  ports  far  aU 
pwyoseB   whaisoevtr  the   stay 
must  be  for  somo  purpose  con- 
nected with  the  furtherance  of 
the  adventure.     Wheth<*r  the 
purpose  is  within  the  scope  of 
the  policy,  is  a  question  for 
the  court.      The  policy  not 
limiting    the    time    of    stay^ 
whether    a  ship   has  staid  a 
reasonable  time  for  the  pur- 
pose, is  purely  a  question  for 
the  jury.    Langhornv.  Alnutt 
4  TaurU.  6x1. 
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1818. 

(Common  Law. 

Swan   t.  The  Union  Insurance  Company  of 
Maryland. 

To  Mititle  the  plaintiff  to  racoTer  in  an  octioa  on  a  policy  of  teraraaret, 
the  loee  matt  h%  •eemtifiud  bj  oae  of  the  perile  ineaiod  afaiaet. 
The  iarared  cannot  reeoTOf  for  a  looi  bj  barratij,  anUai  the  bam>» 
try  prodaeod  the  loea;  bat  it  ie  immaterial  whether  the  loee,  ao  pro* 
daced,  occurred  daring  the  eontinuaaea  of  the  barratry  or  after* 
warda. 

Error  to  the  circuit  court  for  the  district  of  Mary- 
land. 

This  was  an  action  on  a  policy  of  Insurance  upon 
the  schooner  Humming  Bird,  at  and  from  New-York 
to  Port  uu  Prince,  and  at  and  from  thence  back  to  ^ 
New- York.  The  policy  was  dated  on  the  21st  of  July, 
1810,  and  the  vessel  sailed  on  the  Toyage  insured  od 
the  6th  of  that  month.  About  the  5th  of  August  follow 
ing,  she  arrived  at  Port  au  Prince,  and  was  there  strip • 
ped  of  her  siiils  and  a  considerable  part  of  her  rigging^ 
by  one  James  Gillespie,  to  whom  she  had  been  chartered 
for  the  voyage.  This  was  done  with  the  knowledge 
and  acquiescence  of  the  master,  either  for  the  purpose 
of  procuring  the  loss  of  the  vessel,  or  of  fiting  up  anoth  - 
er  vessel,  which  Gillespie  wished  to  despatch  to  the 
United  States.  On  her  return  voyage  she  was  sunk  by 
Gillespie,  but  whether  with  or  without  the  knowledge 
of  the  master,  did  not  appear.  The  plaintiff  insisted 
at  the  trial,  that  as  barratry  had  been  committed  at 
Port.au  Prince,  the  subsequent  loss,  however  occa* 
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sioned,  was  to  be  ascribed   to  that  cause,   and  he  was      1818. 
entitled  to  reco.ver.     But  the    Court  directed  the  jury- 
that,  admitting  the  act  at  Port  au  Prince  to  be  barratry, 
the  plaintiff  could  not    recover  on    account  of  it,  un- Union    Ins. 
less  the  jury  should  be  of  opinion  that  it  produced  the      ^^P^^J' 
loss.       Under    this    direction,   to  which  the   plaintiff 
excepted,  the    jury  found  a   verdict   for    the    defen- 
dants. 

Mr.  Harper  J  ifor  the  plaintiff,  argued  that  the  loss,F«6.  12A. 
though  not  immediately  consequent  upon  the  act  of 
barratry,  was  a  ground  of  recovery;  the  insured  ought 
to  be  protected  against  the  incidental  consequences  of 
that  act;  and  could  not  else  have  the  benefit  of  his  con- 
tract of  indemnity.  In  the  case  of  Vallejp  v.  Whee- 
!er,«  the  smuggling  which  was  the  barratrous  act,  was 
not  the  immediate  and  dire  t  t  luse  of  the  loss:  yet  the 
insured  recovered,  because  the  loss  was  sustained  in 
consequence  of  the  alteration  of  the  voyage.  Sergeant 
Marshall  deduces  from  the  case  this  corrolary,  that  if 
barratry  be  once  committed,  every  subsequent  loss  or 
damage  may  be  ascribed  to  that  cause;  and  the  under- 
writers are  liable  tor  it  as  for  a  loss  by  a  barratry.* 

Mr.  Winder^  contra,  contended  that  it  did  not  appear* 
that  the  act  of  the  master  at  Port  au  Prince  was  barra* 
trous,  or  any  thing  more    than    gross  neglect,  or  that 
he  had  any  interest  in  the  consequences  of  his  supposed 
misconduct.     The  case,  of  Vallejo  v.  Wheeler  does  not 

a  Cowp,  143.     ^Marshall on  Ins.  528.  (  Id,  631. 

Vol.  III.  23 
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1818.      support  the  inference  of  Marshall,  and  bis  opinian  im 
^ij^^     not  authority   any  further  than  it  is  borne  by  the  case.. 
T.  I  has  been  cloubteit  by  the  most  enlightened  jari&ts^ 

Union  Ins.  whether -barra  try  ought  to  be  the  subject,  ofio^urance, 
^  ^'  and  certainly  it  ought  not  to  be  extended  beyond  its  di- 
rect and  immediate  consequence^. 

Feb.  ISth.       Mr.  Chief  Justice  Marshall   delivered  the  opinion 
Qf  the  court,  and  after  stating  the  facts,  proceeded  as 
follows': 
Tbeinrared     "^^^  general  principle  unquestionably  is,  that  to  en- 
fc?Tkl!?b^y*^*'®  the  plaintiff  to  recover,  the  loss  nrust  be  occmianed 
^"*i«Tf  «n-  by  one  of  the  perils,  in  the  policy.     This  is  equally  the 
tiy  produoodrule  of  reason  and  the  rule  of  law.    But  the  plaintiff  con- 
si  iniMterUa^^i^^s  ^h^^^hc  case  of  VifiHejo  v.   Wheeler  denies  the 
jjlf^^j^  application  of  this    principle   to   a    loss  inn    casein 
2ii***iSir*'  ^^^^^  barratry    has  been  committed.     This,  court  is 
tmimiwaorUienot  of  that  opinion..    The  case  of  Vallejo  r.  Wheelci- 
rwilfSi.       declaics  it  to    be  immaterial  whether  the  loss  occurred 
during  the  continuance  of  the  barratiy,or  afterwards,  not 
whether  the  loss  was  produced  by  the  barratry.   In  that 
tafe  the  court  was  of  opinion  that  the  loss  was  produced 
"by  the  barratry. 


a  Th^  oaset  on  the  subject 
of  barratry  are  collected  in 
Condey's  edition  of  Marthall 
on  Insurqncef  vol.  2  p.  5 15  d 
tijfra,  and  note  (84)  p.  534. 


Judgment  Affirmed.' 

To  which  add  the  following  t 
Where 'the  owner  ofaressel 
chartered  her  to  the  master 
for  a  certain  period  of  iime« 
the    master '  covenanting    to 
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tktnal  and  man  her  at  his  own 
expense,  he. was  held  to  be 
^wner  pro  hoc  mcCf  and  no  act 
of  his  would  amount  to  barra- 
trj.  And  if  he  committed  an 
aetf  which»  were  he  infested 
with  no  other  character  than 
that  of  master*  would  bebar- 
ratious,  the  insurer  would  not 
be  liable  6ven  to  an  innocent 
owner  of  the  goods  laden  on 
hoKrd  the  venel.  Hallettv. 
The  Columbian  Ins.  Co.  8 
JUiif.  Rep.  272.  Parratrj 
gkay  be  committed  by  tb^  ma%> 
ter»  in  respcJct  of  the  cargo, 
although  the  owner  of  the  car- 
go is»  at  the  same  time,  owner 
of  the  ship;  and  although  the 
owner  ii,  also,  supercargo  oi; 
consignee  for  the  yoyage. 
Cook  d  al.  v.  The  Commer- 
cial Ins,  Co.  1 1  Jokms,  Rep.  40. 
OfKittrtf  Whether  information 
or  facts*  known  to  the  assured 
as  to  the  carelessness,  extra- 
vaganfe,  and  want  ot  economy 
in  'ihe  matter,  be  material, 
and  ought  to  be  disclosed  to 
the  insurer  at  the  time  of  ef« 
feeting  the  policy  ?  Walden  v. 
The  Firem.  Ins.  Co.  12  Johm. 
Rgp.  128. 5.13;  A  venel  was 
insoredf  among  other  risks, 
against  jirs;  during  the  Toyage 
•  seaman  of  theerewcaraless- 


ly  put  up  a  lighted  candle  jn  It  It* 
the  binnacle,  which  took  fir^,  ^-^'^^^^^ 
and  communicating  to  eome 
powdeff  the  vessel  was  blown  Union  Iai». 
up,  and  wholly- ]o9t;  it  was  Company. 
held  that  the  insurers  were 
not  liable  for  the  loss.  A  loaa 
occasioned  by  the  mere  negli* 
gence  or  carelessness  of  the 
master  or  mariners,  does  not 
amount  to  barratry^  which 
an  act  done  with  a  frauduleni 
intent,  or  e«ma2e/Mo.  GrimT* 
The  United  Ins.  Ca  93  Joibis. 
Rep.  451.  See  8  JMatt.  Bep. 
308.  A  sentence  condemning 
as  enemy's  property  a  cargo, 
which  the  master  had  barra- 
trously  carried  into  an  enemy^t 
blockaded  port,  although  coo* 
elusive  evidence  that  the  car- 
go was  eneiny*s  property  at 
the  time  cf  capture  and  con- 
demnation, does^  not  disprove 
an  -averment  that  the  cargo 
was  lost  by^  the  captain's  baiw 
ratrously  carrying  it  to  plaeet 
unknown,  whereby  thegooda 
became  liable  to  confiscation, 
and  were  confiscated.  Gold- 
Schmidt  v.  Whitmore,  3  TSrwk. 
508«  Where  the  plaintiff  de- 
elaredx>n  a  policy  from  Jutland 
to  Leith,  and  averred 'a; losi 
by  seisure ;  the  master  tests* 
find  that  the  ship  was  panoinf 
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her  coarse  for   Leith,   when 
fih^j^as  captured  by  a  Swedish 
^  frigate,  five  Gerniao  (iiiles  off 

Unit  States.  ^^  oo^t  of  Norvaf:  The 
defendant  produceda  Swedish 
sentence  of  condemnation  for 
breaking  the  blockade  of  Nor- 
way. Held,  that  this  was  con- 
clusive evidence  of  the  breach 
of  blockade,  but  tiiat  it  was  not 
,  Bufficieht  evidence  to  fix  tb£ 
naster  with  barratry.  That 
cannot  be  done,  unless  he  aclk 
criminally ;  and  to  fay  that  he 
bfoke  the  blockade  in  disobe- 
dience to  the  instructions  of 
his  owners,  from  some  private 
interest  of  his  own,  was  too 
strong  an  inference  from  the 
evidence  as  it  stood..  The 
ship  'might  have  been  bound 
fbr    Leith,    and   .y^t  might. 


have  received  instructions  to 
touch  at  Norway ;  and  for 
other  reasons  she  might  have 
gone  thither,  without  any  im- 
putation of ,  barratry.  But 
the  <{ourt  did  not  decide  whe- 
ther the  plair.tilT  could  have 
recovered  without  a  count  for 
barratry,  nor  whether,  upon  a 
count  for  barratry, the  sentence 
for  a  breach  of  blockade  would 
be  conclusive.  Everth  et  cd,  ▼. 
Han  nam,  2  JtfarsW/'t  Rep. 
72.  S.  C,  6  Taunt.  375.  Im- 
proper treatment  of  the  vessel 
by  the  master,  will  not  consti- 
tute barratry,  although  it  tend 
to  the  destruction  of  the  ves- 
sel, lunless  it  be  shown  that  he 
acted  against  his  own  judg- 
ment. Todd  V.  Richie,  1 
S/arAie'tJV.  P.  240. 


(Common  Law.) 

.DuGAN  et  d.^  Executors  of  Clark,  v.  The  United 
States. 

Where  a  bi|l  of  exchange  was  endorsed  to  T.  X.  T.,  treasurer  of  the 
United  States,  Who  received  it  in  the  capaeitj,  and  for  account  of 
the  United  States,  and  the  bill  had  been  purchased  by  the  Secretary 
of  the  Treasury  (as  one  of  the  commissioners  of  Ihe  sinking  fund,  asd 
••  agent  of  that  board)  with  the  money  of  the  United  iStates,  and 
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WM  afterwttrds  endorttcl*l)y  T.  T.  T. ,  treasurer  of  the  United  StatM,        1 8 1 8 . 
to  W,  &  S.,  and  by  them  presented  to  the  drawees  for  aicceptanoe,     v^^-v^^^ 
and  p  otosted  for  non-acccptunce  and   non-payment,  and  sent  back      Dagan 
by  W.  &  S.  to  llie  secretary  oftlie  treasury  (])0(d,  that  the  endorMinent      . .  ^* 
to  T.T.  T.  pawicd  such' an  interest  to  IhetTfliled  States  as  enabled  Unit  Stat» 
them  to  maintain  an  actt^in  on  tho  bill  against  Uio  first  endorser. 

QtMrtf  whetlier  when  a  biil  is  cndorbed  to  an  agent,  for  the  use  of  his 
principal,  an  action  on  the  bill  con  be  maintained  by  the  principal 
in  his  own  name? 

However  this  may  be  between  private  parties,  the  United  Statej 
ought  to  be  permitted  to  suo  in  their  own  name,  whenever  it  ap- 
pears, not  onJy  on  tho  face  of  the  instrument,  but  from  all  the  evi- 
dence,  that  they  alone  are  interested  in  tho  subject  matter  of  the 
controversy. 

Held,  Uiat  the  United  States  might  recover  in  the  present  action, 
without  producing  from  VV.  &^.  a  receipt  or  a  re-endorsement  6f  the 
bill;  that  W.  Jt  S.  were  to  be  presamod  to  have  acted  as  the  agents  or 
bankers  of  tho  United  States;  and  that  all  tlie  interest  which  W.  h 
S.  ever  had  in  the  bill,  was  devested  by  the  act  of  returning  it  to  the 
party  from  whom  It  was  received. 

If  a  person  who  endorses  a  bill  to  another,  whether  for  value,  or  for  tho 
purpose  of  collection,  comes  again  to  tiio  possession  thereof,  ho  is  to 
be  regarded,  unless  tho  contrary  appears  in  evidence,  as  a  bontijide 
holder  and  proprietor  of  such  biil,  and  is  entitled  to  recover  there-' 
on,  notwithstanding  there  may  bo  on  it  one  or  more  endorsements 
in  full;  subsequent  to  the  endorsement  to  him*,  without  producing 
any  receipt  or  endorsement  back  to  him  from  either  of  such  on- 
dorseosj  whose  names  he  may  strike  from  the  bill  or  not  as  he  thinks 
proper. 

Error  to  the  circuit  court  for  the  ciistrict  of  Mary- 
land. 

By  the  special  verdict  in  this  cause,  it  appeared,  that 
on  the  22d  of  December,  J801,  Aquila  Brown  at  Bal- 
timore, drew  a  bill  of  exchange  on  Messrs.  Van  Stap- 
horst  &  Co.  at  Amsterdam,  for  60,000  guilders,  payable 
at  60  days  sight,  to  the  order  of  James  Clarke,  the  de- 
fendants' testator.     James  Clarke  endorsed  the  bill  to 
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1911^  Messrs.  Brown  8l  Hackmao,  who  afterwards  endorsed 
NiTs^  it  to  Beale  (hvings,  who  endorsed  the  same  to  Thom- 
'^^^^  as  T.  Tucker,  Esq.  treasurer  of  the  United  States, 
Unit.  States  o'o^^i't  ^^^  dieliTered  it  to  him  as  treasurer  as  afore- 
said, who  received  it  in  that  capacity,  and  on  account 
of  the  United  States.  It  furthier  appeared,  that  this 
bill  had  been  purchased  with  money  belonging  to  the 
United'  Sates,  and  under  the  order,  and  by  an  agent 
•  of  the  then  secretary  of  the  treasury  of  the  United 
States,  for  the  purpose  of  remitting  the  same  to  £u- 
irope,  for  the  government  of  the  United  States,  who, 
in  ordering  the  purchase  of  this  bill  acted  as  pne  of 
the  commissioners  of  the  sinking  fund,  and  as^gent  for 
that  board.  The  bill  was  afterwards  indorsed  to 
Messrs:  Wilhem  &  Jan  Willink  fc  N.  fc  J.  &  R.  Van 
Staphorst^  by  Thomas  Tucker,  treasurer  of  the  United 
States,  and  appears  by  an  endorsement  thereon  to  haye 
been  registered  by  the  proper  officer,  at^the  treasury  of 
the  United  States,  on  the  28th  of  December  1801,  be- 
fore it  was  sent  to  Europe.  The  bill  having  been  reg- 
ularly presented  for  acceptance  by  the  last  endorsees 
to  the  dra;wee8,  who  protested  for  non-acceptance.  It 
w%s  afterwards  protested  for  non-payment,  and  then  re- 
turned by  them  to  the  secretary  of  the  treasury  of  the 
United  States,  for  and  on  their  behalf,  who  directed  this 
action  to  be  brought.  Of  these  protests  due  notice  was 
given  to  the  drawer  of  the  bill. 

On  this  state  of  facts,  the  circuit  court  rendered  i^df^ 
mtnt  for  the  United  ^tates.  to  reverse  which,  this  iMt 
of  error  was  brought 
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Mr.  Winder  and  Mr.  D.  B.  Ogdm,  for  the  plaintiffs  1«I8- 
in  error,  argued,!.  That  the  finding  of  the  jury  that  ^"^^^ 
Tucker  endorsed  the  bill  to  Messrs.  Wlilinks  and  Van  t. 
Staphorst,  which  endorsement  was'  filled  up  at  the  ^*"^*  H^'*\^[|** 
by  Tucker,  and  so  remained  at  the 'trial  and  judgment 
t>e]ow,  showed  the  legal  title  to.  this  bill  out  of  the  Uni- 
ted States,  and  defeated  their  right  to  maintain  the  ac- 
tion. The  transfer  to  the  last  endorses  being  in  full, 
a  recovery  could  not  be  had  in  the  name  of  the  United 
States,  without  producing  from  the  endorsees  a  receipt 
or  re-endorsement  of  the  bill;  and  the  endorsement  not 
being  in  blank  could  not  be  struck  out  at  the  trial^  so 
that  the  court  and  jury  were  bound  to  believe  that  the 
title  was  not  in  the  United  States,  but  in  the  person  to 
whom  Tucker  had  endorsed  the  bill.  If  a  bill  be  en- 
dorsed in  blank,  and  th^  endorsee  fills  up  the  bunk 
endorsement,,  making  it  payable  to  himself,  the  action 
cannot  be  brought  in  the  name  of  the  endorser,  which, 
otherwise,  it  might.a  Every  endorsement  •  subsequent 
to  that,  to  the  holder  or  plaintiff,  must  be  struck  out  of 
the  bill,  before  or  at  the  trial,  in  order  to  render  the  ev- 
idence correspondent  to  the  <leclaration.^  Value  re*' 
ceived  is  implied  in  every  bill  or  endorsement,  and  a 
transfer  by  endorsement  or  delivery,  vests  in  the  assign- 
ee a  right  of  action  on  the  bill  against  all  the  preceding^ 
parties  to  it.  An  endorser  having  paid  a  bill  must, 
when  he  sues  the  acceptor,  drawer  or  preceding  endor- 
ser, prove  that  it  was  returned  to  him,  and  he  naid  it.« 

a  ChiUj on  BiUsj  14a.  American  ed.  of  1 817. 
h  ChUh/  on  jBi/Zt,  378.  American  ed.  of  I817« 
<  MMasw.  Comeftm,  1  U.  Itoym.  749. 
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i8l8«      The  special  verdict  does  not  find  that  the  endorsement 
^J^^^     to  Willinks,  &c.  was  as  agents;  but  that  by  theendorse- 
V.  meiit  the  contents  of  the  bill  were  directed  to  be  paid  to 

Unit.  States  them.  The  finding  that  the  bill  was  afterwards  return- 
ed by  them  to  the  secretary  of  the  treasury  of 
the  United  States,  for  and  "  on  behalf  of  the  United 
States,  is  not  finding  that  they  were  agents;  nor  can  the 
court  infer  it:  and  if  they  did,  still  the  outstanding  en;. 
i^orsement  shows  the  legal  title  in  the  last  endorsee. 
It  has  been  determined  by  the  court  that  the  mere  pos* 
session  of  ia  promissory  note  by  an  endorsee,  who  had 
endorsed  it  to  another,  is  not  sufficient  evidence  of  his 
right  of  action  against  his  endorser,  without  a  reas- 
signment or  receipt  from  th^  last  endorsee.^  2.  The 
United  States  cannot  be  the  endorsees  of  a  bill  so  as  to 
entitle  them  to  bring  an  action  on  it  in  their  own  name. 
It  is  essential  to  a  bill  of  exchange  that  it  should  be 
negotiable.  The  government  of  the  United  States,  as 
such,  are  incapable  of  endorsing  a  bill;  of  receiving 
anb  giving  notice  of  non-acceptance  and  non-payment. 
It  is  essential  to  the  very  nature  of  this  species  of  in- 
struments that  all  the  parties  should  be  compelled  to  re- 
spond according  to  the  sicveral  liabilities  they  may 
contract  in  the  ^course  of  the  negotiation.  But  the 
United  States  cannot  be  sued,  and,  consequently, 
cannot  be  made  answerable  as  the  drawers  or  endor- 
sers of  a  bill.  The  national  legislature  is,  probably, 
competent .  to  provide  for  the  case,  and  to  designate 
some  public  officer   who   shall  be  authorized   to  nego- 

a  Welch  y.  Undo,  7  Cranchj  159. 
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tiate  bills  for  the  United  States.  But  until  some  statu-  IBIS. 
lorj  provision  on  the  subject  is  made,  the  existence' of 
such  an  authority  in  any  particular  officer  of  the  gov- 
ernmeut  cannot  be  inferred.  3.  But  even  supposing  '''***•  States 
that  any  endorsement  whatever  can  vest  the  legal  HSc 
to  2L  bill  of  exchange  in  the  United  States,  so  as  tp  ren<> 
der  them  capable  of  maintaining  an  action  on  it  in  their 
own  name,  the  endorsement  to  Tucker  under  the  cir- 
cumstances of  this  case,  did  not  rest  such  a  title  in  them. 
The  treasure/  of  the  United  States  has  no  authority, 
tx  oficio,  to  draw,  or  endorse,  or  otherwise  negotiate 
bills.  .  The  only  officer^  of  the  government  who  pos- 
sess the  power  of  drawing  bills  are  the  commissioners 
of  the  Sinking  Fund.  To  them  it  is  expressly  given 
by  law.  But  a  power  to  draw  or  endorse  bills  as  an 
agent  cannot  be  delegated  to  another,  unless  the  power 
of  substitution  be  expressly  given.a  Besides,  the  agent 
constituted  by  the  commissioners  was  the  secretary  of 
the  treasury,  who  employed,  not  Tucker,  but  another 
person,  to  purchase  the  bill.  Where  a  bill  is  payable 
to  A.  for  the  use  of  B.,  the  latter  has  only  an  equitable, 
ilot  a  legal,  interest.  The  right  of  assignment  is  in  the 
former  only.*  Here  the  a(:tion  ought  to  have  been 
brought  in  the  name  of  the  trustee,  and  not  of  the  cestui 
que  trust 

>The  Attorney  (xeneralj  contra,  contended,  that  the 
position  on  the'  other  side  as  to  agency  in  the  negotia- 
tion of  bills    was  not  law.     An   action  could  not  be 

a  CkiUy  on  Bt//f ,  39.    American  ed.  of  1 8 1 7. 
h  Id.  1S9«    Price  v.  Stephens,  3  Mass,  Rep.SSS, 
ToL.  III.  24 
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1818.  n^aintained  in  the  name  of  Tucker  for  want  of  interest 
Diuran  ^^  ^^^'  According  to  Ihe  doctrine  on  the  other  side, 
T.  he  alone.is  .ft^Ue^  as  well  as  empowered  to  sue.  But  all 
Unit.  States  the  authorities  show  that  an  agent  contracting  on  the 
behalf  of  government  is  not  personally  liable:<>  and  the 
other  alternative  of  the  proposition,  that  he  is  personal- 
ly capable  of  maintaining  an  action,  cannot  be  s^ippor- 
ted.  A  person  may  become  a  party  to  a  bill,  not  only 
by  his  own  immediate  act,  but  by  procuration;  by  the 
act  of  his  attorney  or  agent:  and  all  persons  may  be 
agents  for  this  purpose,  whether  capable  of  contracting 
on,their  own  account,  so  as  to  bind  themselves,  or  not.^ 
An  agent  of  the  governnoent  who  draws  or' endorses 
a  bill  will  not  be  personally  bound,  even  *if  be  draws 
or  endorses  in  his  own  name,  without  stating  that 
he  acts  as  agent.«  But  here  Tuckef  subscribed  the 
style  of  his  office.  It  is  sufficient  to  declare  on  a  bill 
of  exchange  according  to  the  legal  intendment  and  ef- 
fect, and  an  averment  that  the  endorsement  was  to  the 
party  interested  is  satisfied  by  showing  an  endorsement 
to  his  agent.cl  The  United  States,  though  nbt  natural 
persons  engaged  in  commerce,  may  be  parties  to  a  bill 
of  exchange.  The  United  States  are  a  body  politic  and 
corporate;  and  it  has  long  since,  ceased  to  be  necessa- 

a  Macbeth  v.  Haldimand,  1  7*.  R.  172.  Unwin  v.  Wolselev,  Id,  674. 
Mjrtle  ▼.  Beaver,  1  Eati^  135.  Riee  y.  Chute,  Id.  57S.  Hodgaon  ▼. 
Dexter,  1  Craneh^  363.  Jones  y.  Le  Tombe;  3  Doll.  384.  Brown  r. 
Aastin,  1  Matt.  Rep,  208.  Sheffield  v.  Wation,  3  Cainet'  Rep.  69. 
Freemen  ▼.  Otis,  9  Matt,  Rep,  272. 

b  Chiity  on  Bilit,  34.     Am.  ed.  of  1817. 

cld.40, 

4 /il  365.  367.    App.  526.  539.    - 
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ryina  declaration  on  a  bill '  of  exchange  to  state  the      1818; 
custom  of  merchants,    and  that  the  parties  to  it  vere     ^jT*"^^^ 
persons  within  the  customs.     Consequently,  they  have         y, 
the  same  right  to  sue  on  a  bill   as  any  other  persons;  Unit.  States 
and  that  they  are  not  reciprocally  liable  to  be  sued,   is 
an  attribute   of  sovereignty.      Individuals  contracting 
with  them  rely  on  their  dignity  and  justice.     But  the 
power  of  suing  on  their  part  is  essential  to  the  collec- 
tion of  the  public  revinue,  to  the  support  of  government, 
and  to  the  payment  of  the  public  debts. 


Mr.  Justice  Livingston  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,-  proceeded  as  fol- 
lows: 

The  first  question  which  will  be  disposed  of,  al-^ 
though  not  the  first  in  the  order  of  argument,  will  be, 
whether  the  endorsement  of  this  hill  to  Mr.  Tucker, 
under  the  peculiar  circumstances  attending  the  trans- 
action did  not  pass  such  an  interest  to  the  United  States, 
as  to  enable  them  to  sue  inHheir  own  name.'  In  deci- 
ding this  point,  it  will  be  taken  for  granted,  that  no 
doubt  can  arise  on  the  special  verdict  as  to  the  party 
really  interested  in  this  bill.  .  It  was  purchased  with 
the  money  of  the  United  States.  It  was  endorsed,  to 
their  treasurer;  it  was  registered  at  their  treasury;  it  was 
forwarded  by  their  secretary  of  the  treasury,  to  whom 
it  was  returned,  after  it  had  been  dishonoured, /or  and 
M  bAalfj  as  the  jury  expressly  find,  of  the  United 
States.  Indeed,  without  .denying  the  bill  to  be  the 
property  of  the  United  States  it  is  supposed  that  the  ac- 
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18lt«  tion  should  have  been  in  the  name  of  Mr.  Tucker,  their' 
^P""^^  treasurer,  and  not  in  the  name  of  the  cestuy  que  tnuU 
^^^  If  it  be  admitted,  as  it  must  be,  that  a  party  may  in 
Unit  Statea.  some  cases  declare  according  to  the  legal  intendment 
of  an  instrument,  it  is  not  easy  to  conceive  a  case 
where  such  an  intendment  can  be  stronger,  than  in  the 
case  before  the  court,  but  it  is  supposed  that  before 
any  such  intendment  can  be  made,  it  must  appear  that 
Mr.  Tucker  acted  under  some  law,  and  that  his  conduct 
throughout  comported  with  his  duties  as  therein  prescri- 
bed. It  is  sufficient  for  the  present  purpose  ihat  he 
appears  to  have  acted  in  his  official  character,  and  'in 
conjunction  with  oth6r  officers  of  the  treasury^  The 
court  is  not  bound  to  presume  that  he  acted  othi^rwise 
than  according  to  law,  or  those  rules  which  had  been 
established  hy  the  proper  deportiBent3  of  government 

,    for  the  transaction  of   business  of  this  nature.     If  it 
QiMBTVf  whe- 
ther when  a  be  generally  true,  that  when  a  bill  is  endorsed  to  the 

toJoftsentfor^S^'^^^^^^^^^^^  ^P^  th^  use  of  his'principal,  an  action 

^  '^l^  ^'cannot  be  maintained,  in  the  name  of  such  pfinci.pal  (on 

MXion  thereon  which  point  no  opinion  is  given,)  Hhe  government  should 
cwi   be  nuun* 


by  the  form  an  exception  to  such  rule,  and  the  U.  States  be  per- 

^!^n^1     mitted  to  Siie  in  their  own  name,  whenever  it  appears,  not 

SS^b^  b!^  only  on  the  face  of  the  instrument,  but  from  all  the  evi- 

*v««n  P"^^  dence,  that  they  alone  were  interested  in  the  subject  mat- 

nited  l^tatee    ter  of  the  Controversy.     There  is  a  fitness  that  the  public 

Sefr  owii     by  its  o.wn  officers  should  conduct  all  actions  in  which 

JJJJ^^^^J^ it  IS  interested,  and    in   its    own  nnme;    and  the    in. 

that  they  ere  (conveniences  to    which    individuals    may   be  exposed 

alone  mtereet-  .  .^  ,.  J  r 

ed  in  the  tub.  in  this  way,  if  any,   are   light,   when  weighed  against 
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those    which    would    result    from  its  being    always      tzn. 
forced  to'  bring  an   action  in  the   name   of  an  ageBt    ^Cp^^"*^ 
Not  only  the  death  or  bankruptcy  of  an  agent  mtfy  ere*         ^; 
ate  .difficulties, '  but  ^et-bfTs  may  be    interposed  against  Unit  States 
the  individual  who  is  plaintiff,   unless  the  court  wiU 
tak^  notice  of  the  interest  of  the  United  States;  and  if 
they  can  do  this  to  prevent  a  set-off,  which  courts  of 
law  have  done,  why  not  at  once  permit  an  action  to  be 
instituted  in  the  name  of  the  United  States?   An  intima- 
tion was  thrown    out   that   the    United  States  had  no 
right  to  sue  in  any  case,  without  an  act  of  congress  for 
the  purpose.     On   this  .point  the  court  entertains  no 
doubt     In  dl  cases  of  contract  with  the  United  Stotes, 
they  must  have  a  right    to  enforce  the  performance  of 
such  contract,  or  to  recover  damages  for  their  violation^ 
by  actions  in  their  own  name,  unless    a  different  mode 
of  suit  be  prescribed  by  law,  "which  is  not  pretended  to 
be  the  case  here.     It  would  be  strange  to  deny  to  them 
a  right  which  is  secured    to  every  citizen  of  thie  Uni* 
ted  States. 

It  is  next  said  by  the  plaintiff  in  error,  that  if  the 
endorsement  to  Mr.  Tucker,  as  treasurer  of  the  United 
States,  passed  such  an  interest  to  the  latter,  as  to  ena- 
ble tliem  to  sue  in  their  own  name,  yet  such  title  was 
devested  by  Mr,  Tucker's  endorsing  the  bill  to  the 
Messrs.  WilHnks  and  Yan  Staphorst,  v^hich  endorse- 
ment appeared  on  the  bill  at  the  trial,  and  is  still  on 
it         •      '  ' 

The  argument  on  this  point  is,  that  the  transfer  to 
the  last  endorsees  being  in  full,  a  recovery  cartnot  be 
had  in  the  name  of  the  United  States,  without  produc 
ing  from  them  a  receipt,  or  a  re-indorsement  of  the  bill. 
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It  18.      tnd  that  this  endorsment  not  being  in  blanic  coald  not 

J.  be  obliterated  at  the  trial,  so  that  the  couft  and  jarj 

T.         were  bound  to  believe,  thi^t  the  title  to  this  bill  was 

UniL  States  not  in  the  United  States  but  ii^  the  gentleman  to  whom 
Mr.  Tucker  had  endorsed  it. 

Th^  mere  returning  of  this  bill,  with  the  protest  for 
iK>n-acceptance  and  non-payment  by  the.  Messrs*  Wil- 
links  and  Van  Staphorst  to  the  Secretary  of  the  Treas^ 
ury  of  the  United  States,  for  their  account^  is  presump- 
tire  evidence  of  the  former  having  acted  only  as  agents 
or  as  bankers  of  the  United  States.  When  t^at  is  not 
the  case,  it  is  not  usual  to  send  a  bill  back  to  the  last 
endorser,  but  to  some  third  person,  who  may  give  no- 
tice of  its  being  dif  honoured  and  apply  for  payment  to 
such  endorser,  as  well  as  to  every  other  party  to  the' 
bill.  In  the  case  of  an  agency,  then  so -fully  estab- 
lished, it  would  be  vain  to  e^cpect  either  a  receipt  or  a 
re-endorsement  of  the  bilL  The  first  could  not  be  giv 
en  consistent  with  the  truth  of  the  fact,  and  the  latter 
might  well  be  refused  by  a  cautious  person  who  had 
no  interest  whatever  in  the;  transaction.  In  such  case^ 
therefore,  a  court  may  well  say  that  all  the  title  which 
the  last  endorsees  ever  had  in  the  bill,  which  was  a 
mere  right  to  collect  it  for  the  United  States,  was  de- 

.pj^^^^^^^^  vested  by  the  single  act.of  returning  it  to  the  party  of 
of  a  biUt  who  whom  it  was  received.     But  if  this    aerency   in  the 


m,  I  „,     until 

iDio  the  pot- Messrs.  W  illinks  and  Van  Stophorst  were  not  estab- 
Hft^  i^anl  Ushed,  the  opinion  of  the  court  would  be  the  same. 
5j^^[jjj™5  After  an  examination    of  the  cases  on    this  subject, 

pn>prieior,uii* 

Itm  Um  eoDtrary  appears,  and  may  recover  thereon,  notwithstanding  there  mair  be  one  or 

move  endonemenls  in  foil,  subsequent  to  the  endorsement  to  him,  witheiit  producing  any 

rssiipi  or  aadonemeiii  back  to  him^  from  either  of  saoh  endorses,  uid  without  stiildiic. 

tbdriMBMsftomthebilL 
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(which  cannot,  all  of  them,  be   reconciled,)  the  court       lili 
is  of  opinion,  that  if  any  person  who  endorses  a  bill  of     oiivera 
exchange  to  another,  whethet  for  value,  or  for  the  pur-  t« 

pose  of  collection,  shall  come  to  the  possession  thereof  Upi<>n    ln»* 
.  ConpasT« 

agram,  he  shall  be  regarded,  unless  the  contrary  ap- 
pear in  evidence,  as  the  hanafide  holder  and  proprietor 
of  such  bill,  and  shall  be  entitled  to  recover,  ndtwith- 
standing  there  may  be  on  it  one  or  more  endorsements 
in  full,  subsequent  to  the  one  to  hioi,  without  produc-" 
ing  any  receipt  or  endorsement  back  froQi  either  of 
such  endorsees,  whose  names  he  may  strike  from  the 
bill,  or  not,  as  he  may  think  proper. 

Judgment  affirmed. ' 


^Common   Law.) 
Olivera  v.  The  Union  Insurance  CompAnt^ 

A  tmmI  wiUiin  a  port,  blockaded  after  the  coromehcement  of  her  TOjr« 
age^and  prevented  from  proceoding  on  it,  sustaine  a  lots  bj  aperit 
Within  that  claae  e  of  the  policy  insuring  against  the  '^arrests,  rostraint* 
and  detainments  ofkings,*'  &c.  for.  which  the  insurers  are  liajble; 
and  if  the  vessel  so  prevented  be  nentril,  having  on  board  a  neutraf 
cargo*  laden  before  the  institution  of  the  blockade,  the  restnunt  ia 
unlawful. 

A  blockade  does  not,  according  to  modern  usage,  extend  to  a  neutral 
veseel  found  in  port,  nor  prevent  her  coming  out.  with  thecarg* 
which  was  oft  board  when  the  blockade  was  inaUtuted. 

A  technical   total  lost  must  eontinue  to   the  thnt  of  abaadoameiil 
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1 8 1 8.  *  Quere  m  Io    the  Application  of  tlilt  principle  to  a  caM  whore  the  loef 

wai  by  a  reetraint  on  a  bloekake,  and  proof  madiB  of  \ffte  conlineno*- 
mentof  the  blockade,  but  no  proof  that  it  continued  to  the  ti^ie  of  fh* 
abandonment  ? 

Error  to  the  circuit  court  for  the  district  of  Mary- 
land. 

On  the  29th  day  of  December,  in   the  year  1812,  the 

plaintiffs,  who  are  Spanish  subjects,  caused  insurance 
to  be  made  on  the  cargo  of  the  brig  called  the  St. 
Francis  de  Assise,  "at  and  from  Baltimore  to  the  Ha* 
ranna."  Beside  the  other  perils  insured  against  in  the 
policy,  according  to  the  usual  formula,  were  ^'allunr 
lawful  arrests,  restraints,  and  detainments  of  all  kings," 
fcc.  The  cargo  and  brig  were  Spanish  property,  a;id 
were  regularly  documented  as  such.  The  vessel  saiU 
ed  from  Baltin  ore,  and  was  detained  by  ice  till  about 
the  8th  day  of  February,  in  the  year  1813,  when,  being 
near  the  m^uth  of  the  Chesapeake  bay,  the  master  of 
the  brig  discovered  four  frigates,  which  prored  to  be 
a  British  blockading  squadron.  -He,  however,  endea* 
voured  to  proceed  to  sea.  While  making  this  attempt, 
be  was  boarded,  by  one  of  the  frigates,  the  commander 
of  which  demanded  and  received  the  papers  belonging 
to  the  vessel,  and  endorsed  on  one  of  them  the  words 
following  :  "I  hereby  certify  that  the  bay  of  Cheapeake 
and  ports  therein,  are  under  a  strict  and  rigorous  block- 
ade, and  you  must  return  to  Baltimore,  and  upon  no  ac- 
count whatever  attempt  qiiitlihg  or  going  out  of  the 
said  port."  The  brig  returned;  after  which  the  master 
made  his  protest,  and  gave  notice  to  the  agent  of  the 
owners  in   Baltimore,    who     abandoned  "in  due  and 
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MiSQiiftbte  tMe.^    The'  QDderwriters    refused  to  pay      1S15. 
the  loss  on  which  this  suit  was  brought.      It  appear-    'J^T'^*^ 
ed,  also^  on  the  trial,  «tha^  the  vessel    had  taken  hef        ^ 
cargo  on  board,  and  sailed  on  her.royage  before  the  Union   Ins. 
blockade   was^  instituted.      On    this    testimony    the   ^^"P^'W- 
plaintiflPii  poansel  requested  the   dourt   to  instiuct  the 
jury  that  if  they  belieyed  the  matters  so  given  to  them 
in  evidelice  the   plaiutiflfs    were  entitled  to  recover. 
The  court  refused  to  give  this  instr ucfion,  and  the  j:U« 
ry  found  a  verdict  for  the  defendants;,  the.  judgment  on 
which  was  bcought  before  this  court,  on  a  writ  of  er« 
ror. 

Mr.  Harper^  for  the  plaintiffs,  argued,  that  a  right  of 
abandonment  accrued  on  th/^'  original  ^restraint  or  ob- 
struction of  the  voyage  by  the  blockade,  without  an  ac« 
tual  attempt  to  pass.  Upon  reason  and  ajithority,  the 
interpositbn  of  the  blockade  was  a  prevtsntion  of  the  . 
prosecution  of  the  voyage,  and  consequently^  a  lost 
within  the  policy.  To  constitute  a  technical  total  loss, 
which  woiald  give  a  right -to  abandoD,  it  was  necessary 
that  the  viessel  should  expose  heriself  to  a  physical  risk* 
or  actual' manucaption.  It  was  sufficient  that  there 
was  a  moral  impossibility  of  prosecuting  the  voyage. 
But  here  was  an  actual  restraint  by  the  vis  majwr  in  en* 
dbriiing  the  vessels  papers,  and  ordering  her  back  to 
Baltimore,  which  would  unquestionably  justify  the 
abaadoument.  The  restraint  was  ^^unlawftil,''  accord-, 
iag  to  the  true  intent  of  this  qualificatioQ  of  the  usual 
terms  of  the  policy;  because  the  blockade  was  instituted 
eJRer.tlie  cargo  was  taken  on  board,  and  the  vessel  had 

Vol- III,  26 


i»  CASES  IN  THE  SUPREME  COURT 

a  legal  right  to  proceed  yjiih  it,  notwithstandiDg  tl» 
b]ockad^.<>  The  case  of  Barker  t  Blakes^  suppoft^  tke 
?,  doctriae  that  the  insured  may  abandon  upon  a  mtr^ 
Umoii  In».  proclamation  of  blockade,  although  under  the  peculiar 
circumstances  of  that  case  the  party  was  held  to  have 
delayed  his  abandonment  toQ  long.  The  decisions  of 
0ur  own  courts  concur  to  support  thii;  doctrise.c 

Mr.  /ones,  and  Mr.  Winder^  cbntra,  contended,  that 
the.decistons  of  this  court  laid  the  true  foundMion  fcr 
the  termination  of  the  present  case  The  loss  did  not 
iall  withiu  the  peculiar  /clause  of  the  policy  as  to  ^Hm- 
Inttful  arrests,  restraints,  and  detainments."  The  case 
of  M*Cali  eial.  v.. The  Marine  Insurance  Company^  de- 
termines that  the  qualification  ^^unlawfuT,"  extends  t» 
all  the  perils  mentioned,. to  arrests,  and  restraints,  and 
detainments;  and  that  a  blo'ckftde  is  not  an  unlawful 
T^straint.^  Whether  egress  in  the  ^reseat  ease  was 
unhiwfttl  or  not,  is  imniaterial  unless  the  vessel  bad 
t^en  actually  detained  and  carried  in  for  adjudication* 
The  manner  in  which  the  blockade  is  to  be  enforciedi  is 
of  military  discretit)n,  and  a  neutral  yessel,  with  a  cargo 
taken  on  board  after  the  commencement  of  the'  block* 
ade,  may  be  turned  back,  though  $he  may  not  be  liable 
to  cohderonation  as  prize.  -  Had  the  yeasel  been  senl  lo 

•  Tht'BetMj^  1  Rob.  93.  fho  Vrow  ^adtth^  Id.  ISO.  Th«  Pot». 
4aiD«  4  Hob.  89. 

b  %  BaU^  tas.  S:  C:  t  ManhaU  on  In$.  App.  No.  VIII.  p.  a3&. 
'  c  Mimidi  ▼.  The  United  Ins.  Ca.  1  yfohma  Mef*  S49«    8jmf»di  yu, 

iCfme4|d9. . 
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fformdjadication^  the  captors  would  have  been  excused      1818. 
from  costs  and  daoages,  though  she  might  have  been     XJ[^^ 
acquitted,  and   pursued   her  voyage.      Consequently >         >. 
the  restraint  was  not  unlawful.     This  is  a  claim  for  in-  ^>^° .  ^^* 
demnity  on  account  of  a    technical  total   loss,  conse-  ^ 

quential  on  some  of  the  perils  insured  against ;  a  lost 
breaking  u^  the  voyage,  or  rendering  it  not  wqfUi  j)ur- 
suin^.  But  there  is  no  proof  on  the  record  that, the 
blockade  still  continued  at  the  time  of  the  abandon- 
ment.  Besides  the  voyage  must  be  completely  and  en* 
tirely  broken  up.  The  authorities  have  Fettled  it  that 
mere  apprehension  is  no  ground  of  abandoboiept;  n^ 
loss,  quia  iimetj  is  known  to  the  law.  In  Baiker  v. 
^  Blak^s,  the  two  circiuinstances  of  capture  and  the  su- 
pervising bockade,  were  combined  and  connected 
together  to  render  the  voyage  not  worth  pursuing,  and 
to  justify  the  abandonment.  The  elementary  writers 
have  collected  the  cases  concurring  to  establish  the 
doctrine  that  a  blockade,  or.  embargo,  or  any  other  in 

liibition  of  .trade    will    not   authorize'  an    abandom- 

« 

ment.« 

Mr.  Harper^  in  reply.  The  case  of  M*Call  et  al.  v, 
the  Marine  Insurance  Company,  went  on  tBe  ground 
that  the  blockade  was  lawfuly  and,  therefore,  the  in- 
'  «ured  was  held  not  entitled  to  recover.  But  in  this 
case,  it  is  contended  that  the  blocicade  was  urdavofuUg. 
applied  to  a  neutral  vessel  attempting  to  depart  with  a 
cargo  taken  on  board  before  the  commencement  of  the 
blockade.  The  right  of  the  neutral  to  depart  isinconsis- 

«lJlfaftkaffM£M.319.    Padb  C1I  Am.  233.  6A  «<L 
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181ft.      lent  vith  tbe  pretended  right  of  tlie^  belligerant  t& 

^J^^^    .prevent  his  egress.    The  supposed  exemption  from  costs 

ri         and  damages  on  the  part  of  the  blockading  sqaadroa 

Union  Ins.  would  not  show  that  the  neutral  bad  no.  right  to  pro? 

™P".v,  ^^^j^  ^^^  ^^jy  ^j^^^  j^.^  ^.^^^  ^^^  ^^^  ^^  manifest  and 

apparent  as  to  subject  the  captors  to  costs  and  dama* 
ges.  It  was  unnecessary  for  the  insured  to  prove  thiai 
the  blockade  continued  after  the  vessel  was  turii^d  back: 
The  legal  presumption  is  that  it  still  continued;  and  it 
is  a  publiCk  notorious,  historical  fact  that  it  did  contin* 
W.  In  Barker  v.  :Blakes,  the  court  of  R  B.  merely 
state  the  previous  detention  by  the  capture,  in  order  to 
show  that  the  party  was  in  fault,  in  not  reaching  Havre 
befoYe  the  blocka'dingcommenced.  But  the  main  stress 
of  the  opinion  tends,  to  show  that  the  institution  of  a 
blockade  may  afford  a  ground  of  abandonmentv  without 
an  actual  attempt '  to  enter  the  blockaded  port.  The 
'  cases  cited  by  Marshall  and  Park,are  not  cases  of  blocks 
ade,  but  of  municipal  edicts  interdicting  ti'ade  with  the 
ports  of  the  sovereign  by  whom  they  were  establish- 
ed. 
Ibb.  I9tb.  Mr.  Chief  Justice  Marfhall  delivered  the  opinion 
of  the  court,  and  after  statiivg  the  <  facts,  proceeded  at 
follows:  ^ 

On  the  part  of  the  plaintiff  in  error,  it  has  been  con* 
tended,  that  the  assured  have  sustained  a  technical  to* 
tal  loss,  by  a  peril  within  that  clause  in  the  policy^ 
which  insures  "against  all  unlawful  arrests,  restraints^ 
•and  detainments  of  kings,"  &c. 
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He  contends,  Ist.  That  a  blockade  is  a  ^^restraint/'      lil8« 
of  a  foreign  power.     2d.  That,  on  a  neutral  vessel,  with    ^T"^ 
a  neutral  cargo,  laden  before,  the  institution  of  the  block-  -        t. 
ade,  it  is  **an  unlawful  restraint."  l^»n   ^^ 

The  question,  whether  a  blockade  is  a  peril  insured 
against  is  one  on  which  the  court  has  entertained  great 
doubts.  In  considering  it,  the  import  of  the  seyeral 
words  used  in  the  clause  has  been  examined.  It  cer* 
tainly  is  not  *^an  arrest,"  nor  is  it  ^^a  detainment" 
Each  of  these  terms  implies  possession  of  the  thing  bj 
the  pdwer  which  arrests  or  detains;  and  in  the  case  of  a 
blockade,  the  vessel  remains  in  the  possession  of  tht 
master.  But  the  court  does  not  understand  the  clause 
as  requiring  a  conciirrence  of  the  three  terms,  in. order 
to  constitute  the  peril  described.  They  are  to  be  taken 
severally;  and  if  a  blocl^ade  be  a  '^restraint,"  theinsur. 
ed  are  protected  against  it,  although  it  be  neither-  an 
'•arrest,"  nor  "detainment." 

What,  then,  according  to  common  understanding, 
is  the  meaning  of  the  term  "restraint?"  Does  it  imply, 
that  the  limitaiion,  restriclion,  or  confinement,  must  be 
imposed  by  those  who  are  in  possession  of  the  person  or 
thing  which  is  limited,  restricted,  or  confined;  or  is  the 
term>satisfied  by  a  restriction,  created  by  the  applica- 
tion of  external  force?  If,  for  example,  a  town  be  be- 
sieged, and  the  inhabitants  confined  within  its  walls 
by  the  besieging  arr?y,  if  in  attempting;  to  come  out, 
they  are  forced  backywould  it  be  inaccurate  to  say  they 
are  restrained  within  these  limits?  The  court  believes 
it  would  not;  anid,  if  it  would  not,  then  with  equal  pro* 
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tBlU.  priiny  may  it  be  said,  when  a  pert  is  blockaded,  tbat 
Oliwtm  ^^^  vessela  witbin  are  confined,  or  restrained  from  com- 
T.  '  lag  but.  The  blockade  force  is  not^in  possession  of 
the  vessels  inclosed  in  the  harbour,  but  it  acts  upon  and 
restrains  them.  It  is  a  txis  major^  applied  directly  and 
•fl^ctually  to  them,  ivhich  prevents  them  from  coming 
Wt  of  port.  This  appears  to  the  court  to  Lv ,  in  correct 
language,  ^^a  restraint*^  of  power  imposing  the  blockade, 
and  when  a  yessel,  attempting  to  come  out,  is  boarded 
and  turned  bapk,  this  restmining  force  ia  practically  ap* 
plied  to  such  vessel. 

Although  the  word,  as  usually  understood,  would 
a#em  to  comprehend  the  cas,e,  yet  this  me,aning  cannot 
ht  sustained,  if,  in  policies,  it  has  uniformly  received 
m  different  construction.  Tlie  fdrm  of  this  contract  has 
been  long  settled,  and  the  parties  enter  into  it  without 
a  particular  consideration  of  its  terms.  Con;iequentIy, 
no  received  .constructionKi  )>f  those  terms  ouirfat  to  be 
varied. 

ll  is,  however,  remarkable,  that  the  industrious 
researches  of  the  bar  have  not  produced  a  single  case, 
from  the  English  books,  in  which  this  question  has  been 
clearly  decided.  In  the  case  of  Barker  v.  Blakes, 
which  has  been  cited  and  relied  on  at  the  bar,  one  of  . 
the  points  made  by  the  counsel  for  the  underwriters 
was,  that  the  abandOQment  was  not  made  in  time,  and 
the  court  was.of  that  opinion.  Although,  in  thi^  case 
it  may  fairly  be  implied^  from  what  was  said  by  the 
judge,  that  a  mere  blockade  is  not  a  peril  within  the 
•policy,  still  this  dofes  not  appear  to  have  been  consider- 
ed, either  at  the  bar  or  By  the  bench,  as  the  direct  quei^ 
tion  in  the  cauae,  nor  was  it  expressly  decided.    The 
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opinioo^of  the  court  was,  that  the  blockade  constiti^^      1919. 

a  total  I08S9  which  was  occasioDed  by  the  detention  of    ]qqC!^ 

the  yessel)  but  that  the  abandonment  was  not  made  ^      y: 

within  isasonable  time  nfter  notice  of  that  total  loss. >J^®*   J* 

In  forming  this  opinidn^  j|  had  not  become  necemiiry  to  '*^*'°t"^* 

inquire  whether  the  blSckade^'  unconnected  with  the 

detention,  was,  in  itself,  a  peril  against  wHch.the  poli^ 

cy  provided.     The  judgment  of  the  court,  could  nat 

be  in  the  most  remote  degree;  influenced  by  the  result  of 

tUf  iuiquiry;  and,  consequently,  it  was  no^/made  with 

that  exactness  of  invdstigatiol^  which  woiSd  prohably 

have  been  employed,  had   tjde  case  depended   on  it* 

It  ia  also  to  be  observed,  that  the  yessel  did  noratten^A 

to  proceed  towards  the  brockaded  port,  but  lay  in  BrlH* 

tol  when  the  abandonment  was  made.     The  blockading 

aquadron-,  therefore,  did  not  act  directly  on  the  Tetetly 

nor  apply  to  her  any  physical  force.     It  is  not  certain 

that  auch'a  circumstance  might  not  have  materially  a^ 

feoted  the  case. .  This  court,  Iberefore,  doeatotconaid* 

er    the  question  as  positively  decided,    in    Barker  r* 

Blak^t. 

The  decisions  of  our  owii  country  would  be  greatly 
respected,  were  they  uniform;  but  they  are  in  contradic- 
tion to  each  other.  In  New- York,  it  has  been  hejd» 
(hat  a  blockade  u,  and  in  Massachusetts,  that  i^tr  no^ 
a  peril  within  the  policy.  The  opinions  of  the.  ^uc^s 
^both  these  courta  are,  on  every  account,  entitled  to 
the'highest  consideration.  ^But  they  oppose  eaohjErth4c» 
and  are  not  given  in  cases  precisely  similar  to  that  nov 
kefore  thii  court.  '  The.  opinion  that  a  blockade  -vfw 
Ml  a  restraint,  was  held  by  the  courts  of  Maasiichqaetts; 
but  was  expressea  by  the  very  emment  Judge  who  theo''    . 
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ISli,      prided  in  that  court,  in  a  case  where  the  resse?^ 
Ottma    ^^^  confined  within  a  blockaded  port  by  the  direct  and 

-^.        imncdiate  application  of  the  physical  force  to  the  vefh 
Oiloii   Ins^  eel  Ifcfielf. 

■""■  Belfeving  this  case  not  t.i fine  been  expressly  deci- 

ded the  court  has  inquired  tioW  far  it  ought  to  be  inflo^ 
#ncedby  its  analogy  to  principles  which  have  been  set* 
tied. 

It  has  been  determined  in  England  that  if  the  port  for 
whicb  a  veeiti  sails  besl)«t  against  her  by  the  gorerr^ 
ment  of  the  place,  it  is  Aot  a  peril  within  the.policy.  In 
Hadkinson  v.  Robinson,  a  vessel  bound  to  Naples  was 
tarried  into  a  neighbouring  port  by  the-msistet  in  cobse^  i 
:(p]ence  of  information  redi^ed  at  sea  that  the  port  of 
Naples  was  shut  against  English  vessels.  In  an  action 
against  the  underwriters  the  jury  found  a  verdict  for 
the  defendants,  and,  on  a  motion  for  a  new  trial,  the 
court  said  ^^a  loss  of  th«  voyage  to  wan  ant  the  insured 
to  abandoB  must  be  ociefirsioned  by  a  peril  acting  upon 
the  subject  matter  of  the  insurance  immediately,  and 
not  circuitously,as  in  the  present  case.  The  detention  of 
the  ship  at  a  neutral  port,  to  avoid  the  danger  of  enter- 
ing the  port  of  destination  cannot  create  a  total  loss 
within  the  policy,  because  it  does  not  arise  fromany 
peril  insured  against.^'a 

It  will  not  be  denied  that  this  case  applies  in  prin- 
ciple to  the  case  of  a  vessel  whose  voyage  is  bioken 
up  by  the  act  of  the  master  on  hearing  that  his  pott 
of  destination  is  blockaded  Thf  peril  acts  directly 
on  the  vessel  not  more  in  the  one  case  than  in  the 
other.     Biit  if,  in  attempting  to  pass  the  blockading^ 

«  3  Bof .  4r  Pw/.  388. 
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squadron,  the  vessel  be  stopped  and    turned  back^t|fe       1818 
force  is  directly  applied  to  het,  and  does  act  directly 
and  not  circuitously. 

Without  contesting;  or  admitting  the  reasonaMleness  ^'^^"^  ^ 
of  the  opinion,  that  tbi  KSift  of  the  voyage  oCQiaiohed  ™K^/' 
by  the' detention  of  the  i^hip  by  her  master  in  a  neu- 
tral port  is  BOi  within  the  policy,  it  may  well  be  deoilljd 
to  follow  as  a  corrollary  from  it,  that  a  vessel  confin- 
ed in  port  by  a  blockading  squadron,. and  actually  pre- 
vented by  that  squadron  frotm  coming  p^u  does  not 
sustain  the  loss  of  her  voyage  %om  the  restraint  of  la 
foreign  power,  which  is  a  peril  insured  against; 

Lubbock  V.  Rowcroft,  which  was  decided  at  nm  pti^ 
usj  is  in  principle  no  mortf  nhan  the  case  of  -Hadkin- 
8on  V.  Robinson.  Having  heard  that  his  j|k}rt  of  des- 
iinaticn  was  blockaded  l^y,  or  in  possession  of,  the 
enemy,  the  master  stoppe4  in  a  different  port,  and  the 
insured  abandoned.  The  loss  was  declared  to  be  pro- 
duced by  a  peril  not  within  tiie  policy. «  liii. unneces- 
sary to  repeat  the  observations  which  were  made  on 
the  case  of  Hadkinson  v.  Robinson. 

An  embargo  is  admitted  to  be  a  peril  within  the  pol- 
icy. But  as  has  b^en  already  observed^  the  soveieign 
imposing  the  embargo  is  virtually  in  possession  of  the 
vessel,  and  may,  therefore,  be  sdd  to  arrest  and  de- 
tain her.  Yet,  iii.fact,  the  vessel  remains  in  the  actual 
possession  of  the  master  or  owner,  and  has  the  physi- 
cal power  to  sail  out  and  proceed  on  her  voyage.  The* 
igpplication  of  force  is  not  more'  direct  on  a  vessel 
slopped  in  port  hy  an  embargo,  than  on  a  v^sel  stop- 
ped in  port  by  a  blockading  squadron.  The  danger  of 
attempting  to  violate  a    blockade  is .  as  great  as  the 

Vol.  III.  26 


tM  CASES  IN  TH£  SUPREME  COURT 

1818.      danger   of   attempting  to  violate   an  embargo..  TIic 
Olivera     ^^y^S®  ^^  ^^  completely  broken  up  in  one  case,  av  i« 
%  the  other,  and  in  both  the  loss  is  produced  by.  tbe  act  of 

IWOD  Ins.  a  soVtreign  power.  There  is  ^s  much  reason  for  in- 
suring ggainst  the  one  peril  a^  against  the  other;  and 
if  the  word  restraint  does  not  necessarily  imply  pos- 
Kssion  of  the  thing  by  the  restraining  power,  it  must 
be  construed  to  comprehend  th^ forcible  confinement,  of 
a  vessel  in  port,  and  the  forcible  prevention  of  her  pro- 
ceeding on  l^r  vayage.  If  soothe  blockade  is*  in  such 
a  case  a  peril  withia  th0  t^Hcy. 

The  .next  point  to  be  decided  is  the  unlawfulness:  of 
this  restraint. 

'That  a  belligerent  may  lawfully  blockade  the  port, 
of  his  enemy  is  admitted.  But  it  ia  alsa  admitted 
that  this  blockade  does  not,  according  to  modern  usage 
extend  to  a  neutral  vessel,  found  in  port,  Bor  prevent 
her  coining  out  with  the  cargo  wjiich  waa- on  board 
when  the  blockade  waa  instituted.  If,  then^  such  « 
vessel  be  restrained  froin^  proceed^ing  Wk  her  voyage  by 
the  blockading  squadron,  the  restraint  is  unlawful. 
Irthe  St,  Francis  de  Assise  was  so  restrained,  and  her 
case  is  within  the  policy. 

It  has  been  contended  that  it  was  the  duty  of  the 
neutral  master  to  show  to  the  visiting  officer  &f  the  b^U 
ligerent  squadron  his  right  of  egress,  by  showing  not 
Qnly  the  neutral  character  of  his  vessel  and  cargo,  but 
that  his  cargo  was  taken  on  board  before  the  inatitur 
tioQ  of  the  blockade. 

This  is  admitted ;  and  it  is  believed  that  the  bill  of 
exceptions  shows  satisfactorily  that  these  ^  facts  were 
proved  to  the  visiting  officer.     It  .is  stated   that  the 
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Tessel  and  caigo  were  regularly  documented ;  that  ^be      18I8» 
papers  were  shown,  and   that  the  cargo    was  put  on    'ijjj!^^ 
board,  and  the ^Tessel  had  actually   sailed  on  her  voy-       •  f . 
age,  before  the  institution  of  the  blockade.     '  ^^^^   ^**- 

There  is,  however,  a^ftiaterial  fact  which  is  ni)|^jtated  "^  ' 

in  the  bill  of  exceptions  with  perfect  clearness.  The 
loss,  in  this  case,  is  technical,  and  the  bourt  has  deci- 
ded  that  such  loss  must  continue  to  the  time  of  aban- 
donment.a  It  is  not  necessary  that  it  should  be  known 
to  exist  at  time  of  abandonment,  for  that  i»jmpossible  ; 
but  that.it  should  actually  eiQ^t ;  a  iact  which  admits  of 
affirmative  or  negative  proof  at  the  trial  of  the  cause. 
Upon  the  application  of  this  principle  to  this  case, 
much  diversity  of  opinion  bms  prevailed.  One  judge  is 
of  6pinion  that  the  rule,  hfiving  been  laid  down  in  a 
case  of  capture,  is  inappl^calj^le  to  a  loss  sustained  by 
a  blockade.  Two  judgesa  re  of  opinion  that  proof  of 
the  existence  of  ^the  blockade  having  been  made  by  the 
plaintiff,  his  case  is  complete  ^  and  that  i\tt  proof  that 
it  was  raised  before  the  abandonment  ought  to  come 
from  the  other  side.  A  fourth  judge-is  of  opinion,  that 
<^onnec(ing  with  the  principle  last  mentioned,  the  fact 
stated  in  the  bill  of  exceptions  that  the  abandonment 
was^4a  due  and  reasonable  time,"  it  must  be  taken  to 
have  been  made  during  the  existence  of  the  technical ' 
loss.  Four  ju<^es,  therefore,  concur  in  the  opinion 
that  the  plaintiffs  are  entitled  to  recover ;  but  as  they 
form  this  opinion  on  different  principles,  nothing  but 
the  case  itself  is  decided  :  That  is,  that  a  vessel  within 
t  port  blockaded  after  the  commencement  of  her  voyage, 

a  See  Rhinelander  v.  The  ware  Ins.  Com.i(i.20S.  Alex- 
Ins.  Com.  of  Pennsylvania,  4  ander  v.  The  Baltimore  Ins. 
Crmiekt  7».  Marshall  v.  Dels-    Com.  Id.  iiol 
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ftil4  preTented  from  proceeding  on  it,  sustains  aloss by 
a  peril  withio  the  policy  ;  and  if  tlue  vessel  so  preyeat- 
ed,  be  a  neutral,  having  on  board   a  neutral  cargo  re* 


Union    Ins.  ceivcd  befare  the   institution  of  the  blockade,  the   rc- 


Co«pany.  ^^^^.^^  .^  ^^j^^^^j 


a  On  the  question  of  blo^k- 
ade  three  things  must  be  ..pro* 
▼ed  :  1  St  the  existence  of  an 
actual  blockade ;  fidly,  The 
knowledge  of  the  paHy  ;  aOdl^ 
Sdly.  some  act  of  .violation, 
either  by  going  in»  or  by  com- 
ing out  with  a  cargo  laden  af- 
ter the  commencement  of 
blockade.  The  Betsey,  1 
Jtob.  93. 

The  govemmetit  and  courts 
of  the  United  States  havecoA- 
atantly  maintained,  <'that  ports 
not  actually-  blockaded  by  a 
present,  adequate,  stationary 
force,  employed  by  the  power 
which  attacks  ih<)m,  shall  net 
be  considered  as  shut  to  neu- 
tral trade  in  articles  not  con- 
traband of  war ;  that,  though 
it  is  usual  for  a  belligerent  to 
give  notice  to  neutral  nations, 
when  he  intends  to  institute  a 
blockade,  it  is  possible  that  he 
may.npt  act  upon  his  intention 
at  all,  or  that  he  may  execute 
it  insufficiently,  or  that  he  may 
discontinue  his    blockade,  of 


Judgment  reversed. 

which  it  is  not  customary  to 
giYjrany  notice:   that  conse- 
quently, the  presence  of  the 
blockading  force  is  the  natural 
criterion  by  which  the  neutral 
is  enabled  to  ascertain  th^   x- 
istence  of  the  blockade  at  any 
given«period«  in  like  manner  as 
the  actual  investment  of  a  be- 
sieged place  is  the  evidence  by 
which  we  decide  whether  the 
siege,  which  may  be  commen. 
ced,  raised,  recommenced,  and 
raised  .again,   is  continued  or 
not  ;  that  of  course  a  mere  no- 
tification to  a  neutral  miuister, 
shall  not  be  relied  upon,  as  af- 
fecting with  knowledge  of  the 
actual  existence  of  the  block- 
ade, either 'his  government  or 
its  citizens  ;  that  a  vessel  clear, 
ed  or  bound  to  a    blockaded 
port,  shall  not  be  considered 
ns  violating. in  any  manner,  the 
blockade,  unless,  on  hci    ap- 
proach towards  such  port,  she 
shall    haye     been   previously 
warned  not  to  enter  it ;  that 
this  view  of  the  law,  in    itself 
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perfactlj  correct,  ispeculiarlj 
iimiortaDt  tonatioD8,situated  at 
a  great  distance  from  the  belli- 
j^reot < partiesy  and,  therefore, 
incapable .  of  obtaining  other 
than  tardy  informatiop  of  the 
actual  ^  state  of  their  portB} 
that  whole  coaats  and  counU'iea 
ahall  not  be  declared  (for  they 
can  never  be  more  than  declar- 
ed) to  be  in  a  state  of  block- 

.  ade,  and  thus  tlie  right  of 
blockade  converted  into  the 
means  of  eztinguisb'iQg  the 
trade  of  neutral  nations;  and. 
Ia8%,  ^  that  every  blockade 
shall  be  impartial  in  its  oper- 
ation, or^t  in  other  wonis,  shall 
not  open  and  shut  for  the  con- 
venience of  the  party  that  in- 
stitutes it,  and  at  the  same 
firoe  repel  the  commerce  of  the 
rest  of  the  world>  so  as  tb.  be- 
come the  odious  instrument 
of  an  unjust  monopoly,  instead 
of  a  measure  of  honourable 
war."  For  the  cond^ict  of  the 
goviernment  in  this  respect,  see 
the  documents  in  the  Affpendix 
to  this  volume,  note  1 . '  The 
decisions  of  the  courts,  are 
collected  in  Mr.  Condy*s  edi- 
tion of  Marshall  on  Insurance 
vot  1.  p.  81.  note  (3.)  To 
the  cases  there  cited,  add  the 
following:  Williams  v.  Smith, 

>€Met'  Rep.  1  Radcliff  v. 


The  United  Insurance  Compfr 
ny,  l[JohnM.  Rep.  38. 

In  the  case  of  Fitzsimmons 
V.  The  Newport  insurance  Union  Ins. 
company^  (4  Cranch,  186.  Company. 
198.)  it 'was  laid  down  by  this 
court,  that  the  10th  article  of 
the  treaty  of  1 794,  between  the 
United  States  and  Great  Brit- 
ain, seems  to  be  a  correct  ex- 
position of  the  Issr  of  nations, 
and'is  admitted  by  the  parties 
to  the  treaty,  as  between 
themselves,  to  be  a  correqt 
exposition  of  the  law,  or  tor 
constitute  a  rule  in  that  pUc^ 
of  it.  '^Neither  the  law  of 
nations,  nor  the  treaty,  admits 
of  the  condemnation  of  a  neu- 
tral vcstel  for  ther  intention  to 
enter  a  blockaded  port  un- 
conqccted  with  any  fact  S^aiK 
ing  for  a  blockaded  poFt,know- 
ing  it  to  be  blockaded,  haf 
been  in  some  Engrish  casef 
construed  into  an  a^teiqpt.  to 
enter  that  port,  %nd  has,  tJ^er^r 
fore,  b«en  adjudge4  a  Hreitcli 
of  the  blockade  from  tbs  4ji- 
parture  of  the  vesseL  With- 
out giving  any  opinion  on  tiiat 
point,  it  may  be  obsecved,.thal 
in  such  cases,  the  fact  ofsajU 
ing  is  coupled  with  th»  hdet^ 
fton,andthe  sentence  of  con- 
demnation is  founded  on  ao 
actual  breach  of  blockade.^ 
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"It  ifl  impossible  tp  tead  that 
instrument,  (the  treaty)  witb- 
^^        out  perceiving  a  clear  inten- 
Union    Ins.  ^^  ^°  the  parties  to  it,  that 
Cbmpanj.  after  notice  of  the  blockade, 
an  attempt  to  enter  the  port 
most  be  made,  in  order  to  sub- 
ject the  ressel  to' confiscation. 
By  the  language  of  the  treaty 
it  would  appear,  that  a  second 
attempt  to  enter  the  jtort  must 
be  made,  in  order '^fb  subject 
the   vessel   to    confiscation/* 
*^It  is  agreed,"  s&ys  that  in- 
stsument,  *<that  every  vessel 
«o  circumstanced"   (that    is, 
every  venel    sailing  for  the 
blockaded  port,  without  know- 
ledge of  the'  blockade) ''may 
be  turned  a?  ay  from  such  port 
or  place,  but  she  shall  not  be 
detained,  nor  her  cargo,  if  not  . 


the  blocki^de,  a  neutral  is  no 
longer  at  liberty  tQ  make  any 
purchase  in  that  port.  TheBet- 
sey,  1.  Rob.  93.  The  Freder- 
ick Molke,  id.  72.  TheNeptu- 
nus,/i.  180.  A  neutral  ship  de- 
parting can  only  take  away  a 
cargo  bona  fide  purchased  and 
delivered  before  the  coin- 
mencement  of  the  blockade : 
if  she  afterwards  take  on  board 
a  cargo,  it  is  a  violation  of  the 
blockade.  The  Vrow  Ju- 
dith, Id.  1  Rob.  150.  The  Hol- 
la, 6  Rob.  S64.  Where  a  ship 
was  transferred  from  one.Aeu- 
tral  merchant  to  another  in  a 
blockaded  port,  and  sailed  out 
in  ballast,  phe  was  determined 
not  to  have  violated  the  block- 
ade. The  Potsdam,  4  Rob;  39. 
The  Jufl'rouwMaria  Schrcsder, 


contraband,    be    confiscated,    Jd.  note(a.)   But  a  ship  which 
unless  after  notice  ahe  shall    had  been  purchased  by  a  neu- 


again  attempt  to  enter." 
As  to  violating  a  blockade  by 
eoming  out  with  a  cargo,  the 
time  of  shipment  is  very  mate- 
rial, for  although  it  might  be 
hard  to  refuse  a  neutrfl  liberty 
to  retire  with  a  cargo  already 
laden,  and  by  that  act  already 
become  neutral  property;  yet 
after-  the  commencement  of 
a  blockade,  a  neutral  cannot 
be  allowed  to  interpose  in  any 
way  to  assist  the  e^iportation  of 
1b#  property  of  the  .enemy. 
After  the  •oommenoemenl  of 


tral  of  the  enemy  in  a  blocka-* 
ded  port«  and'  sailed  from 
thence  on  a  voyage  to  the  neu* 
tral  country,  was  held  liable 
to  condeuination.  The  Gener- 
al Hamilton,  6  Rob.  61.  And 
where  the  vessel  was  captured  . 
on  a  voyage  to  the  blockaded 
port,  in  ballast,  she  having 
sailed  for  the  purpose  of  brings 
ing  away  goods  which  had  be- 
come the  property  of  neutral 
merchants  before  the'date  of 
the  blockade,  she  was  held  lia- 
ble to  condemnatiud.  Thcrole 
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of  blockade  p«rmit9  an  (Bgres$ 
UMJbips  inndcently  in  the  port 
before  the  restriction  waa  im- 
posedy  and  even  witli  cargoes, 
if  previously  laden;  but  in  the 
case  of  ingress  f  there  ii  not  the 
same. reason  for  indulgence; 
there  can  be  no  surprise  upon 
the  parties,  And,  thereforoy 
nothing  short  of  a  physical  ne^ 
cessi^  is  admitted  as  an  ade- 
quate excuse  for  making  the 
attempt  of  entry.  The  Comet, 
Edwards^  32.  A  maritime 
blockade  is  not  Violated  by 
sending  goods  to  the  blockaded 
port,  or  by  bringing  them  from 
pie  same,  thtough  the  interior 
cainal  navigation  of  the  couh* 
try .  A  'mere  mara  ti  mh  block- 
ade, eff$}cted  by  a  force  oper- 
ating only  at  petK,  can  have  no 
operation  upon  the  interior 
communications  of  the  port. 
The  Ocean,  9  Haft.  297.  The 
Stert,  4  Rob.  65.  9ut  goods 
ehipped  in  a  river,  having  been 
previously  sent  in  lighters 
along  the  coast  from  tlie  block- 
aded port,  and  under  charter^ 
party  with  the  ship  proceeding 
Also  from  the  blockaded  port 
in  ballast  to  take  them  on  hoard 
were  held  liable  to  eonfis;Mi- 


tion.  The  Maria,  6  Roh.  «0I.  Wl«* 
The  penalty  for  a  breach  of  qi:-.j|^ 
blockade  is  remitted  by  the  ^^ 
raising  ofthe  blockade  between  UnioD  lot- 
the  time  of  sailing  from  the  Comptny. 
port  and  the  clipture.  ^  When 
the  blockade  is  raised,  a  veil  is 
thrown  over  every  thing  that 
has  been  done,  and  the  vessel 
is  no  longer  tAken  in  delicto. 
The  deUfffpn  comf>leted  at  one 
period  H  l|r  subsequent  event! 
entirely  done  away.  The  Li- 
sette,  6  Rob.  387.  A  neutral 
ship  coming  out  of  a  blockaded 
port  inconsequence  ofa  ni- 
moar  that  hostilities  were  like- 
ly to  take  place  betwe^  the 
enemy  and  the  country  to 
wluch  the  ship  belongs  is  not 
liable  to  condemnation, though 
laden  with  a  cargo,  where  the 
regulations  of  the  enemy  would 
not  permit  a  departure  in'bal- 
last.  The  Drie  Vrieoden» 
Dodson^  260.  But  the  danger 
of  seizure  and  confiscation  bf 
the  enemy,  must  be  immediate 
and  presnng.  The  mere  ap- 
prehension of  possible  and  re- 
mote danger.  wiU  not  justify 
bringing  a  cargo  out  of  a 
blockaded  port.  The.WaMer 
HuDdt,liL370.  note< 
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(CoMHqnLAw.) 
SHEp;aEED  ital.  t.  Hamfton. 

In  an  aefioii  bj  the  ▼•ndoe  for  the  broach  of  a  contraol  ofaalb  oy-  tfw 
vondor,  in  not  doliveriog  the  artielo,  ibo  meaaura  of  damage  ia  tha 
firieebfthe  article  at  the  time  of  the  breach  of  the  conUaot^mnd  noi 
at  any  aabeequent  period. 

^tuere,  How  far  thia  rttle  applies  to  a  cane  where  adTaaoea  of  money 
have  been  made  by  1ta»  yurcbaier  under  the  contract' 

XaBOR  to  the  district  court  of  Louisiana. 

The  plaintiffs  filed  their  petition  or  libel  in  the  nourt 
belowi  stating,  that  on  the  12th  day  of  December,  1814, 
they  entered  into  a  contract  with  the  defendant  for  the 
liurdhafie  oi  100,'000  pounds  weight  of  cotton  to  be  de- 
livered by  the  defendant  to  the  plaintiffs  on  or  before 
the  15tli  day  of  February vensuing  the  dnte'of  said  con- 
tract, the  said  cotton  to  be  6f  prime  quality,  and  in  good 
order,'  and  for  which  the  plaintiffs  stipulated  to  pay  at 
the  rate  of  ten  cents  pei'  French  pound;  and  in  case  the 
price  ot  cotton,  at  the  time  of  delivery,  should  exceed 
tlie  above  limited  price,  then  the  petitioners  were  to 
allow  the  con^mom  market  pric^  on  60,000  pounds  of 
3aid  cottonc  and  alleging  a  breach  of  the  agreement  on 
the  part  of  .the  defendant  in  not  delivering  the  cotton^ 
ftc. 

Tbe  case  agreed  stated  the  contract  as  set  forth  in 
the  petiiion>  and  that  49^108  pounds  of  cotton  were  de- 
livered by  the  defendant  undet  the  contract  about 
the  time  mentioned  therein,  to  wit,  on  the  l&th  day 
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iif  Pebrmrj,  1816,  ^hen  the  kigheit  market  price  of  tStS. 
«||lon  at  Kew-Orleans  was  12  centa  per  pound ;  that 
the  defeadant  refused  tu  deliver  the  remaining  60,893 
pounds  of  cotton  ;  that  for  some  days  after  the  said  16th 
day  of  February,  1816,  the  price  of  cotton  remained 
stationary  at  about  1!^  cents ;  that  it  then  began  to  rise> 
and  continued  gradually  to  rise  until  the  commence, 
ment  of  this  suit,  when  the  market  price  was  30  cents 
per  ]iound,and  that  the  plaintiffs  frequently  called  up* 
on  and  demanded  of  the  defendant  the  execution  of 
said  contract  between  the  said  15t|^  Mif  February,  1816^ 
apd  the  time  of  bringing  the  preset  suit,  and  were 
ready  and  offered  to  comply  with  all  the  stipulations  on 
their  part,  which  was  refused  by  the  defendant* 

I^pon  this  sti^te  of  the  case  the  defendant  contended, 
Ihac  the  rule  of  damages  for  the  breach  of  the  contract 
must  be  the  market  price  of  cotton  on  the  day  the  con* 
tract  ougLt'  to  hare  been  executed. 

The  plaintiffii  contended,  that  they  were  entitled  to 
the  difference  between  the  price  stipulated,  and  the 
highest  market  price  up  to  the  rendition  of  the  judg. 
ment.' 

It  was  agreed,  that  if  the  court  should  be  t»f  opinion 
that  the  law  is  with  the  defendant,  then  judgment 
should  l>e  entered  for  the  plaintiffs  for  the  sum  of  100 
dollars  damages ;  but  if  the  court  should  be  of  opinion 
that  the  law  was  with  the  plaintiffs,  then  judgment 
should  be  entered «  for  the  plaintiffs  for  the  difference 
between  ten  cents,  the  stipulated  price,  and  thirty 
«ents  per  pound,  the  present  market  price  on  the  said 
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60|892  poandt  of  cotton,  aiiio«ntiiig  to  10,178  dollm 
tnd  40  cents. 

Tke  cause  was  heard,  according  lo  the  praatM  tn 
^e  state  of  Lottitiana,  by  the  coiirt  Mow,  en  tiie 
tase  agreed,  neither  party  deiModing  a  piry>  Wh^rie* 


'' «  LouisisDa,  beinir  a  French 
^oIonTf  was  orifftnally  ficorem« 
ed  by  the  eutlam  of  Partt,anJ 
such  royal  onfmances  as  were 
applicable.  In  Aomist.  f  769. 
when  Looisiana  pasHd  Under 
the  dominion  of  Spain,  the 
Spanish  gorernor  O'Reillyy 
published  a  collectiony  or  ratlH 
eran  abstract  of  the  adminis- 
ttativetesrolations  adopted  ifi 
ike  Spanish  colonies,  and  a 
few  leading  principles  confain- 
ed  in  the  Spanish  lavs,  refer- 
filog  for  further  elucidatians  to 
the  text  in  the  PartUoi,  the 
Reeopoladon  of  the  Indies, 
d&c.  but  at  the  same  time,  re- 
laining  in  full  force,  until  far- 
ther orders',  (which  have  ner- 
«r  been  given,)  the  French 
lawssiich  astney  were  at  the 
time  bpain  took  possession  of 
he  pountry.  In  the  mean  time 
the  administration  of  justice 
being  chiefly  in  the  hands  of 
Frenchmen,  (except  in  the 
city  of  New-Qrlean^)  they 
continued  to  be  governed  al- 
together by  the  French  laws, 


save  only  in  oasea  where  the 
few  mle^  centamed  ferbattin 
in  0*Reilly*s  ordinance  posi- 
CiVely  applied;  Thing*  re* 
mained  in  this  situation  until 
the  government  of  the  United 
States  toolL  possession  of  the 
province  in  180:1,  when  th^ 
increasing  commerce  of  New- 
Orleans  brotaght  into  aefion 
the  whole  tody  of  the  Spanish 
laws,  and  especiany  the  lawe 
of  Tore  and  the  ordinance  of 
Bilbeot  which  laac  h  regarded 
as  the  text  law  in  commer- 
cial matters.  Every  thinff  hi  . 
*  the  ancienf  lawa  repognaht  ta 
the  constitution  of  the  United 
States  was  taken  away,  and  all 
olher  subsisting  laws  were 
confirmed  by  the  act  of  con- 
gress of  the  SGth  of  March, 
1804,  ch.  3dl.  ;  which  a]s» 
gave  the  right  of  trial  by  jury 
'  in  all  criminal  cases  of  a  capit- 
al nature,  and  in  all  civil  and 
criminal  cases,  if  required  by 
either  of  the  parses.  In  I  SUV, 
the  civil  code  was  adopted 
which  is  principally   a  tnuK 
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vpon,  after  judgment,  judgment  was  entered  up  for  the  llTfl 

phiiitiff  for  the  sum  of  100  dollars  damages,  vrith  eo8t%  qJ^^Xa 

and  the  cause  was    brouglit  by  writ  of  error  to  thit  ^^ 

court.  Ilalii|*w(. 

Mr.  Winder    for  the  plaintiflTs,  contended,  that  they  Feh.  l$tk 
were  entitled  to   recover  the  difference  between   th^ 
stipulated  price  of  the  cotton  and  the  highelt  market . 
price  at  any  time  after  the  contract  was  made,  up  to 
the  rendition  of  the  judgment     He  cited  the  authoritiea 
in  the  margin.* 

No  counsel  appeared  to  argue  the  cause  on  th^  oth* 
•r  side« 


cripl  of  the  Cedg^t^deon  or 
civil  code  of  France.  Where 
that  is  silent,  its  omissions  are 
supplied  by  a  resort  to  prin- 
ciples derived  from  the  Roman 
law,  and  the  codes  founded  on 
it,  including  the  laws  of  Spain, 
France,  and  the  commentaries 
upon  them  The  works  of  el- 
•mentary  writersj  and  the  En* 
lisb  and  American  reporters 
iuw  cited  in  the  courts,  not  as 
binding  authority,  but  as  the 
opinions  of  learned  men  enti- 
tled to  respeet  and  attention. 
A  regular  series  of  reports  of 
the  daeinons  of  the  supreme 
eoinrt  of  the  state  is  published 
by  Mr.  Martin,  one  ol  the 
jiilfas.    A  tivil  suit  is 


meneed  by  a  petition  or  libel 
setting  forth  briefly  the  na- 
ture of  the  demand,  to  which 
the  defendant  answers;  and 
the  cause  i^  set  down  for  hear* 
ing,  without  any  special  or  di- 
latory  pleadings.  The  trial 
is  by  jury,  only  wben^  required 
by  either  of  the  parties. 

a  Bttssey  t.  Donaldson,  4 
DaU.  306.  Douglass  tfo/.  t. 
McAllister,  9  Cranck  JUS. 
Nelson  et  ai..  t.  Morpn,  3 
Mariim^s  JfeuyQrhams  JB<p. 
366.  Coit  y.  Lansing,3  C^^V 
Ca$e$^  216.  Shepherd  ▼.  John- 
son, 3  JBajf.3il.  Fishctr  ▼. 
Prince,  3  JBarr.  1363.  I^Vhit- 
teBT.Fuller,3  ir.jn.OQB. 
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t&L         Iff.  Chief  Juttke  MAftSBALi.    deKvered  theofnimi 

)i^^    of  the  court    The  only  ^uesHon  is,  whether  tiio  pike 

yj        of  the  article  ei  the  tiine  of  the  hreaeh  of  the  coBtract, 

IBchahoa,  or  ai  any  tohseqaent  time  before  anit  brought,  conati- 

M.  iMi    1^1^  ^1^^  proper  rule  of  damages  in  this  case.    The  nn* 

aniaove  opinion  of  the  court  is,  that  the  price  of  the 

article  mi  the  time  it  was  to  be  deliTt^red,  ia  the  meat* 

we  of  damages.    ]^or  myself  only,  I  can  aay  that  I 

ahonid  not  think  the  rule  would  apply  to  a  case  where 

jadrancet  of  money  had  been  made  by  the  purchaser 

ondcf  the  contract;  but  I  am  not  aware  what  would  be 

#he  opinion  of  the  conrt  in  such  a  case. 

Judgment  affimedL 


^comroji  LAW* 

PATTOV  T.  NlCHuLSOV. 

Oat  sWsM  ef  tbt  VnhU  BUtM  liat  ao  right  to  pnichtM  of^  w  m 0  te 
aasthwt  a-  Iimdm  or  pui  fion  tlio  pnblio  em  ny,  to  Wi^  mi 
boavi  la  Aaorkali  tmmL 

Enmom  to  the  drcuit  Court  of  the  district  of  Colimibig 
Ibr  tbe  county  of  Alexandria. 

The  plaintiff  in  error  declared    in  assumpsit  for  that 
the  defendant,  &c.  was  indebted   to  the  plainUff  in  ili« 
tMaof76Q  doUara  for  a  certain  document  or  |Ntp^ 
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'teDed  a  6mag&^s  lAeenn  by  the  plaintiff,  fcc.  sold  and      M18, 
AtUfered  to  tke  defendant,  &c.  and  being  so  indebted^     pT^^ 
<Im  defendant,  fcc.  afterwards,  &c.  promised,  fcc.    Plea  .     y. 
aon^asumpnt.     Eridehce  was  offered  to  the  jury  to  NicWsoo. 
•how  that  both  parties  were    citizens  of  the  United 
States*  and  that  the  license  in  question  was  sold  by 
Hkt  plaintiffto  the  defendant  in  Alexandria,  to  be  n^d 
fsr  the  protection  of  the  schooner  Brothers,  an  Amer- 
ican Teasel,  during  the  late  war,  against  enemy's  ves- 
•aels,  on  -a  royage  from  Alexandria  to  St.  Bartholomews, 
to  be  cleared  out  for  Porto  Rico.    The  license  was  as 
followis : 

'*Copy  of  a  letter  from  his  Excellency  H.  Sawyer. 
KisBriiaBic  Majesty's  Vice-Adsairal  on  the  Halifas 
atatioB,  to'his  Excellency  the  Ch^Yalier  de  Onis,  his 
Ostholic  Migesty's  euToy  extraordinary,  and  minister 
plenipotentiary  near  tke  United  States  of  America. 

Hii  MajtityU  Ship  Centurion  at  Ualif^^ 
the  IQth  ofAuguily  1813. 
HxUUmt  8br^ 
I  haTe'  the  honour  to  acknowledge  the  receipt  of  . 
your  excellency's  letter  of  the  26th  ultimo,  and  hare 
fttl^  considered  the  subject  of  it,  as  being  of  the  great- 
•  oat  importance  to  the  best  interests  of  Great  Britaip^  ' 
and  those  of  his    Catholic  Majesty,  Ferdinand   VII. 
and  his  faithful  subjects ;   and   in  reply,*  I  hare  great 
•aljisfaction  in  informing  your  excellency  that  I  will 
^ye  directions  to  the  commanders  of  his  Majesty's 
iHaadroB  on  this  station  not  to  molest  American  Tea- 
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lili*      ids,  or  otherF  under  neutral  fla^,  unftrmed  and  Udt a 

"j^^     with  flour  and  other  dry  proviiions,  bona  JUa  bo«A4 

T.        to  Portuguese  and  Spanish  ports,  whose  papers  sbatt 

NicholiM*  \^  accompanied  with  a  certified,  copy  of  this  lettM  Ucm 

your  excellency,  with  your  seal  affixed  or  inprinted 

thereon,  which  I  doubt  not  will  be  respected  by  all. 

I  beg  leave  to  assure  your  excellency  of  this  high 
cpDsideiation  with  which  I  have  the  honour  to'  b*  yoas 
#xcellency's  most  obedient  humble  servant, 

(Signed)  H.  Sawtex, 

Vice-Adairal» 
His  Excellency, 
Don  Luis  de  Onis  Gonzalez  Lopez  y  Vara,  his  Cath* 
ofic   Majesty's  Envoy  Extraordinary,    and    Minister 
Plenipotentiary  to  th^  United  States,  &c.  kc.  &c. 

Philadelphia.'^' 
The  court  below  upon  this  evidence,  charged  the  ju- 
cy,  that  on  the  evidence  so  offered,  if  believed  by  the 
jury,  they  ought  to  find  a  verdict  for  the  defendant. 
To  which  charge  the  plaintiff  excepted.  A  verdict 
was  taken,  and  judgment  rendered  for  the  defendant; 
where  upon  the  cause  was  brought  to  this  court  by 
writ  of  error. 

« •  |g^  Mr.  Swanuj  for  the  plaintiff,  cited  CoblidgeT  v.  In- 
glee,  13  Masi.  Rqf.  26.  to  show  that  an  action  might 
be  maintained  upon  the  sale  of  such  a  license. 

Mr.  let,  on  the  other  side,  was  stopped  Ky  dM= 
eot^irt. 
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Mr.  Cbief  J astice  Maesh ALL  delivered  the  opinion      1318. 
«f  the  court,  that  the  use  of  a  license  or   pass  from  the     pgmm 
enemy,  by  a  citizen,  being  unlawful,   one  citizen  had  ^     t. 
Ad  right  to  purchase  of,  or  sell  to,  another,  such  a  ii-  Wichoiso«. 
eente  or  pass  to  be  used  on  board  an  Amercan  ves- 
•cl. 

Judgment  affirmed  a 

m  In  the  seyeral  cases,  du-  founded  on  an  illegal  consider 

Taig  the  late  war,  of  the  Julia,  ration.  That  no  contract  whi^ 

tCmiKi.  181.;the  Aurora./J.  erer,    founded   upon    such  a 

t03. ;  the  Hiram,  /d.  444, 8.C.  consideration*  can  be  enforced 


▼ol.  1  p.  440,  and  the  in  a  court  of  justice,  is  a  doc- 
Ariadne,  enff,  vol.  2.  p.  143.  trine  familiar  to  our  jurispru- 
the  court  determined,  that  the  dence,  and  was  also  the  rule  of 
«se  of  a  license  or  passport  of  the  civil  law.  It  is  upon  the 
protection  from  the  enemy  same  principle  that  every  con- 
oonstitutes  an  act  of  illegality  tract,  whether  of  sale,  insi»- 
whwli  subjects  the  property  ranee,  or  partnership,  &c. 
siiiling  uhder  it  to  confiscation  growing  out  of  a  commercial 
in  the  prize  court.  The  act  of  intercourse  or  trading  with 
the  2d  of  August,  1813,  ch.  the  enemy^is  void.  Thus  it 
M5.  and  of  the  6th  of  July,  has  been  held  by  the  supreme 
lS19,'ch.  433.  s.  7.  prohibiting  court  of  New- York,  that  a 
the  use  of  of  licenses  or  passes  partnership  between  persons 
granted  by  the  authority  o(  residingin  two  different  coun- 
>  the  government  of  the  United  trie*,  for  commercial  purposes 
Kingdom  of  Great  Britain  and  is,  at  least,  suspended,  if  not 
Ireland,  repealed  by  the  act  of  ipBofaeto  determined  by  the 
9d  of  March,  1815,  ch.  706.^  breaking  out  of  war  between 
were  merejy  cumulative  upon  thos^  countries  ;  and  that  if 
the  pre-existing  law  of  war.  such  partnership  expire  by  its 
It  follows  as  a  corroUary  from  own  limitation  during  the  war» 
this  principle,  that  a  contract  the  existence  of  the  war  dis^ 
Ibr  the  purchase  or  sale  of  penses  with  the  necessity  of 
such  a  liceoie  is  void  as  befaig  giving  public  notice  of  the  dk- 
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solution.     Griswold  y.  Wad- 
dington,  15  Johm.  Rep'5ll 

It  \kp  perhapsi  almost  super- 
fluous toaddy  that  the  use  of  a 
Ucense  from  the  goverameDt  of 
the  country  itself*  to  which  the 
penton  using  it  belongs,  is  la#* 
ful;  and,  consequently,  any 
WnCract  bei#een  the  citizens 
or  svtijects  of  that  country  re- 
specting such  K6ense  is  also 
lawful.  Thus,  by  the  set  of 
liie  6th  of  July,  1612,  cb.  4K. 
s.  6r,  the4>iesident  was  tutho- 
tised  to  give,  at  any  time  with- 
in six  months  afler  the  passsge 
of  the  act,  passports  for  the 
safe.protedtion  of  any  ship  or 
.Qtber  property  belonging  to 
Britisli  subjects,  and  which 
wris  then  within  the  limits  of 
the  United  Statish.  And  such 
lieoRses  are  by  no  means,  as 
has  been  commonly  supposed, 
an  invention  of  the  present 
time.  For  Vslin,  speaking  of 
the  frauds  by  which  the  com- 
merce and  property  of  the  ene- 
my were  screened  from  cap- 
lure,  during  the  war  in  which 
Franco  and  England  were  alli- 
ed against  Holland  and  Spain, 
not  only  on  the  high  seas,  but 
even  in  the  ports  of  France, 
remarks,  that  previous  to  the 
ordioance  on  which  hejsvas 
ipommenting,  no  othef  means 
'Ofcounteractinf  these  frauds 


had  been  discovered,  than' that 
of  delivering  passports  to  thf 
vessels  of  the  enemy,  pemiU 
ting  them  to  trade  with  the 
ports  of  the  kingdom  upon  the 
payment  of  a  duty  of  a  ^rowa 
per  ton,  which  was'  done  by  an 
edict  of  1673.  Falm  Smt  VOrd^ 
But,  in  efidev  to  proteet  a 
citizen  in  the  use  of  a  license 
from  his  own  government  to 
trade  with  the  enemy,  it  is 
indispensably  necessaiy  that 
he  should  conform  to  the  term  ' 
and  conditions  under  which  il 
is  granted  ;  otherwise,  the*tra- 
ding,  and  all  contraets  arisiiig 
out  of  it,  will  be  illegal.  See 
the  cases  collected  in  tCM^s 
LawafNaiumi,A\Vin.  To 
which  add  the  following :  The 
Byfield,  Edward'tMm.  R§fL 
llBa  The  Goede  Hoop,  Mi. 
3!27.  The  Catharina  Maria, 
Id.  SS7.  The  Carl,  J4«  339: 
thefluiopa,  Jd.  349.  The 
Speculation,  Id,  S4S.  The 
Cousine  Mariane,  Id,  946. 
The  Vrou  Cornelia,  ii«  349. 
The  Johan  Pieter,  Id.  354. 
The  Jonge  Frederick,  Id.  951. 
The  Europe,  Id.  558.  The 
Cornelia,  Id.  9S9,  The  Sarah 
Maria,  U.sei.  ThaHeari- 
etu,  Id.  369.  The  NieoliM^ 
Id.  364.  The  Woliarth,  JUL 
865.  The^Emma,  Id.  966. 
The  Frau  Migdalena,*JH.  967, 
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The  Happ«C»  11369.  Tito 
Bourge,BiiM6H€e  ErwagtnRg» 
JV.  310.  Tie  Jbiige  Clan» 
«.  S7K  Th6  Miperva  U. 
ITS.  TheSt  Ino^JU.376. 
Tlie  Haeter  td.'l^  The 
Edel  Giiaiaiiiia,  1  bd^V 
JAu  A,^.  55.  Tli^VVtow 
^•borthpAllM.  Tito  If «► 
mtu,Ar,  I6t.  TheBeiiiM*W 
Jtf^ni.  TlMEtakerbftrBiiit, 
ti.l%B.  The  Sejentacm  K 
UU  The  llhiAj  Id.  367. 
TheJK9luir,  «{;  900.  The 
Wohlforth,  U.  305.  The 
Louiee  ChaSrtolp.de Guldene* 
foai,  U.  30S.  The  Freund- 
echaft.  U.  3U.  Feiae  t« 
ThomptoD,  1  TViflinl.  ISI . 
Feiie  ▼.  Wateriy  1  Tamd.  249. 
Miller  t.  Oenioo»  3  TamU^ 
S94.  Fiyle  f,  BoerdiUa,  J». 
ML,  Morgan  y.  Oswold,  U. 
664.  FeueT.  Be]|.4!nitm/« 
4.  DeFattet  ▼.  Taylor,  Jif. 
433.  Le  Cheminaot  vl  Pear- 
eon,  U.  867.  Fre^iidid  v. 
Walkert  U.  478.  ¥^ifg  ▼. 
Scott,  JU:  606.  Siffkii^^/Glo- 
m,M.7l7.  Effurtbyfr^itht 
6Vunil.3^.  Flindt>^  deotU 
•  Tkmd.  674.  SchAd^neg 
^.  Awbeii,  11. 716.  'Robeit- 
iOD  ▼.  tforria,  JSl  7S(K '  Stiml- 
ibtth  ▼:  Bonlfai,  Ji.  626.  Sifl'- 
Itott  ▼*  AOttot,  JKeele  4r  AfMyn, 
M.  Sohioeon  and  otbetfa  ▼. 
TMfftyi  U.  fll7.    Bagedom 

Vol.  III. 


▼.  Reid,  U.  667.     Hageddm      tfett 

▼.  BaBet^2  JfaicbaiMf&lvjiii^    J^^^ 

ICNX    HuUbian  and  another        ^^ 

▼.  WbiUnore,  9  Mamk  mtd  NicMlMi 

&/l0yl^   dS7«      Gibson  and 

olhere  ▼«  Mair,  1  ManhatPu 

B9p.  39%     Gibeon  v.  Service, 

U.  1 19.    Darby  4k  Newtoa» 

2  JionAairf  RejKUi.   SuA 

licences,  which  issued  to  thd 

eitisens  jot    subjects  of  the 

state  only,  in  order  to  Jegaliso 

a  limited  eomsnercial  btM^ 

course  with  the  enemy,  which 

ta  tolerated  from  political  mo« 

tivoe^  of  whieb  eferjr  govern^ 

minit  is  the  exeloshre  jvdgei, 

hsTe  Bothi9g  in  then  contrary 

to  the  law  of  nations,    feul 

when  grant^  to  nentrallH  ii» 

order  to*  enable  them  to  carqr 

on  a  trade  which  thej  ha?e  % 

right  to  pursue,  mdependentlf 

of  the  license,  or  to  the  sub<^ 

jects  of  the  belligerent  state*. 

in  order  to  enable  them  lo 

carry  on  a  trade  which  is  foi^ 

bidden  to  neutrals  under  the 

pretext  of  a  proekmition  qT 

blockade,  they  are  manifestly 

an  abuse  of  power,,  and  a  ▼ioli« 

lion  of  the  law  oflutions.    In 

both  these  cases  they  would 

subject  the  property  to  cap<« 

ture  and  to  condemnatkni  in 

the  prise  courts  *  of  the  other 

beHigerant,  and  if  iesiied  to  dto 

inbjecCs  of  that  beirtgersnft  fty 

28 


310 


CASES  IN  THE  SUPREME  GOURT 


18ia. 


the  eoemy,  would  aTso  reivdrr 
it  ]»ble  to  confiscalioD  as  be- 
ing^ a  breach  of  their  allegiance. 
The  licenses  granted  by  tile 
officers  of  the  British  govern- 
ment, 4rc.  during  the  late  war, 
to  American  vessels  have  been 
pronoance^by  this  court,;  to 
subject  the  property  sailing 
under  them  to  confiscation, 
when  captured  by  American 
cruisers;  and  it  has  been  deci- 
ded to  bo  immaterial  whether 
the  licenses  would  or  would 
not  have  saved  the  property 
from  confiscation  in  the  British 
prize  courts,  (S  Cranth,  SOD) 
but  it  has  been  made  a  question 
in  those  courts  how  far  these 
documents  could  protect 
against  British  captuie,  oh  ac- 
count of  the  nature  and  extent 
of  the  authority  of  the  persons 
by  whom  they  were  issued. 
The  leading  case  on  this  sub- 
ject ia  that  of  Hope,(  |  BodsinC^ 
Adm,  Rep.  S^B.)  wliich  was 
that  of  an  Auierxan  sjiip  laded 
urith  corn  and  flour,  captured 
whilst  proceeding  from  the 
United  States,  to  the  ports  of 
Spain  and  Portugal,and  claim- 
ed as  protected  by  an  instru- 
ment pn  board,  granted  by  Al- 
len, the  British  consul  at  Bos- 
ton, accompanied  by  a  certified 
copy  of  a  letter  from  Admiral 
Sawyer,  the  British  comman- 


der on  the  Halifax  station.  Itf 
pronouncing  judgment  in  thw 
cose,  Sir  W.  Scott  observed, 
that  jf  there  was  nothing  fur^ 
ther  in  the  way  of  safeguard 
than  what  was  to  be  derived 
from  these  papers,  it  would 
certainly  be  impossible  to  hold 
that  the  property  was  suffi- 
ciently   protected*      The  in- 
strument of  protection,  in  or- 
der to  be  efiectual,  must  c6mo 
from  those  who  have  a  compe- 
tent authority  to  grant  such  « 
protection:  but  these  papero 
cbme  from  persons  who  are 
vested  with  no  such  authority* 
To  exempt  the  property  of 
enemies  from ,  effect  of  hos- 
tilities, is  a  very  high  act  of 
sovereign  authority:  if  at  any 
time  deligated  to  persons  in  a 
subordinate  station,  it  must  be 
exercised  either  by  those  who 
have   a   special  commission 
granted  to  them  for  the  par- 
ticular business^  and  who,  in 
legal    language,    are  termed 
jnamdaforieSf  or  by  persons  in 
whom  such  a  powef  is  Tested* 
in  virtue  of  any  official  situa* 
tion  to  which  it  may  be  con- 
sidered mcidental.    It  is  quite   ' 
clear,  that  no  consul  in  any 
country,  particularly  in  an  en- 
emy's country,  is  vested  with 
any  such  power,  in  vbtue  of 
his  station.      JBi*  rsr  nangr^r. 
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r,  and,  therefor^,  hit  acta 
ralatingtoitare  not  binding. 
Neither  doea  the  admiral,  on 
aojatation,  posaeas  audi  au- 
thority. He  baa,  indeed,  pow- 
er relatiye  to  the  ahipa  ander 
hia  ibmediate  command,  and 
can  reatrain  them  from  com^ 
mittangacta  of  hoatility,-  but 
be  cannot  go  beyond  that ;  be 
cannot  grant  a  aafeguard  of 
thia  kind,  beyond  the  limits 
of  hia  own  atation.  The  pro- 
teetiona,  therefore,  which  ha?e 
been  aet  up,  .do  not  result  from 
any  power  incidental  to  the 
aituation  of  the  persons  by 
whom  they  were  granted; 
and  it  is  not  pretended  that 
any  ancb  power  waa  apecially 
entruated  to  them,  for  the  par- 
ticurar  ■  occaaion.  If  the  in- 
atmmenta  which  haTe  beeik 
relied  upon  by  the  claimanta 
are  to  be  conaidered  aa  the 
naked  acta  of  those  peraons, 
then  they  are  in  ererj  point  of 
Tiew,  totally  invalid.  But  the 
question  ia,  whether  the  Brit- 
ish goremment  has  taken  any 
at^pa  to  ratify  and  confirm 
fteae  proceedings,  and  thus  to 
convert  them  into  valid  acta 
of  state;  for  persona  not  hav- 
ing full  powera,  may  make 
what  in  law  are  termed  ipaih 
afactf  or,  in  dipk>matic  lan- 


guage, treaties,  fub  fpe  roll,  to     '  Ut8. 

which  a  subsequent  ratification     '^^T^^ 
,..  ..^.        atton 
may  give  vaudity:  ralihao^ho         ^^ 

ikandatomptiparatnre,**  He  Nicholaoa. 
proceeds  to  show  that  the  Bri- 
tish government  had  confirm* 
ed  the  acta  of  ita  officera  by 
the  order  in  counci  of  the  28th 
of  October,  1813,  and  accord- 
ingly decrees  restitution  of  the 
property.  In  the  case  of  the 
Reward,  before  the  lords  o( 
appeal,  the  principle  of  this 
judgment  of  Sir  Wm.  Scott 
was  substantially  confirmed. 
But  in  the  case  ot  the  Charles, 
and  other  similar  cases,  certi- 
ficates, or  passports  of  the 
same  kind,  signed  by  Admiral 
Sawyer,  and  also  by  Don  Luis 
de  Onis,  the  Spanish  minister 
to  the  United  States,  had  been 
used  for  voyages  from  Ameri- 
ca to  certain  Spanish  ports  in 
the  West  Indies,  and  the  lords 
held  that  these  documents  not 
being  included  within  jJie  terms 
of  the  ^confirmatory  order  in 
council  did  not  aflford  protec* 
tion,  and  accordingly  con- 
demned the  property.  1  Dod- 
aon,  Appendii,  (D.)  In  the 
cases  of  the  Yenua  and  the 
South-Carolina,  a  aimilar 
queation  arose  on  the  efl*ect  of 
paasports  granted  by  Mr.  For 
atar,'  the  British  miniater  in  the 


t. 


e)  e  cAsss  in  tbe  supreme  covrt. 

llli.      tliMil    Stitet,      pennitliDg  all  tkeeaset  in  which  4«fiiir 

AvMrican  vesidi  to  tail  with  porta  were   not  within    Ike 

fWOfiaiona  from  the   porta    oC  lerma  oftheorderaittooatel 

the  UnitedStatoa  to' the  ialani  hf  which  cerlaiii  ^aeoriptioiMi 

of  St  Barthcdomewa,  but  not  of  licencea    granted  hj  Mr* 

eeiil^imeit  hj  ao  onler  in  ooum  Torater  M  been 

mik  Tlie lotda-condeiiiDed  in  tb. 


(OOMaVITUtlONAL  Alr1>  LOCAL  LAW.) 

RoBmaoH  ▼.  Campbicll. 

Vy  th9  compact  of  I80S,  tottliof  tbo  boondory  tmobotwoki  Tirg inm  mA 
TonncMoo,  and  tbe  hiwi  nada  in  pontoanco  dioroof,  it  ia  dadaro^  thgl 
all  clahni  and  litlei  to  land*  dori^ad  from  Virginia,  or  Rortb  CarjriaBar 
or  Taonaatea,  wbicbliava  fallan  into  tba  raapcoti^a  atataa,aliaH  remain 
aa  aacura  to  tba  ownen  tliareof,  ai  if  darivad  from  tba  favaramanf 
witbtn  wboaa  boomfarj  ibay  ba?«  fallan,  and  ahall  not  bo  prajodiaatf 
or  ailaotad  bj  tba  eatabliahmant  of  iba  lina,  Wbara  iba  tillaa,  botb 
of  tbapJaintiiTand  d^fandan;  in  ejacimant  wara  dari?ad  oodorfraalo 
firom  Virginia,  to  landa  wHich  fall  witliin  iba  limita  of  Taanaaaaa,  it 
waa  bald  tbat  a  prior  aattlaiiioot  right  tharato  which  woold,  hi  aytttjf 
(ifo  tba  partj  a  titla,  eoold  not  bo  aaaortad  at  a  aofllofant  titlf  in'ae 
aatioo  of  ejectment  brougiijl  in  the  oirooit  eooft  of  Tannaaaao. 

•Ahhoufb  the  atata  coorta  of  TenDcaaeo  have  decided,  (bat  mder  tbeir 
atatntea  declaring  an  alder  grant  foondad  on  a  joniorentry  toba  toidy 
a  jaaior  patent  founded  on  a  prior  entry  ahall  pretail  at  law  agaiaat 
^  aenior.  patent  Toonded  on  e  junior  entry  ;  .tbia  doetriee^  baa  nof  ar 
bean  eitendad  ^yood  caaea  wiibin  tbo  axpreai  porYiew  of  tbe  aia* 
tnteof  Tanneisee,  and  conld  not  apply  to  tbe  preaent  eaaa  of  titlea 
dartfing  all  tbeir  ▼alidity  from  tbe  lawa  ofTirgioia,  and  cpnfirmed  by 
tba  compact  between  tbe    two  itataa. 

*ne  general  rale  ia,  tbat  remadiea  in  reapact  to  real  property  are  to  ba 
^ponoad  acaordpg  to  the  tar  iact  r§iiii$>    The  acta  of  the  two  tfiatie 
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Ifli: 

'm%  to  ^omtlm^d  w  l^vinf  Um  mom  ▼aliditj  and  fffeot  to  Um  tH>M.  '^^f^^- 
!■  thf  ditpftod  tvrritofy  ••  th«y  had,  or  woold  ba^e,  ia  the  state,  bjr  BobintOB 
wbMi  flbejr  won  grantod,  lea^bg  4il  renodiei  to  enfoice  ittcb  titlea  ^^  Tt^if 
U  U  ?H«latodbj  the  kxfiri.  Ouff^JL 

"ffctw^^diai  bi  ^maru  of  the  Unit^  Sutft,  at  opopiBofl  law  aiid  > 
tfiity,  wt  ^  bf ,  Ml  apoordiiif  to  tbo  praeliee  of  ttato  eov^,  hn% 
mmwi^m^  to  tbo  priaeiplee  of  eonmon  law  ^d  eqaitj,  ai  diiibguieM 
•mi  MbMid  in  tbal  eoootiy  from  wbich  we  derive  oar  kooif  tedg o  of   - 
lb«M  ptiMiplca.    GoMiatontlj  witb  tbte  doetrioo  it  naf  W|NHtlo4 
iMirloiPk^lboaittntMofattajlOfii  title   whieb  would  tthfhiiMio 
%f  dininl^iftily  nqqitable,  ie  reoognised  ee  a   legal  UUe^oratillo 
wiieb  woold  lie  Talid  at  law,  b,  qoder  eireomf  taneee  •f  an  eqaitablo 
Mdwa,  doolaiod  foid,  the  right  of  the  parties  In  mieh  Oaie  may  be  as 
^Mf  ooaaidored  n  a  snit  at  kw^  in  the  eonrto  of  the  United  States,  at 
Jll^Py  tinto  oonrt. 
A.  09Qvejaqee  by  tbo  plaintiff's  lessgf  daring  tUe  pendeno;  of  ep  aotion 
of  ejectment,  oanonlj  operate  upon  bis  r^yersionory  interest,  si^d  can- 
not eitingttish  the  prior  lease.    T4e  0jistsiice  of  such  lease  is  4  fio. 
tionr  bat  it  b  opbeM  for  ibe  purposes  of  Justice.    If  it  eipire  during 
thn^ndoDeyofaniit,  the  pbintiff  eanpof  rMover  hb  tem  atbw, 
without  proeuring  it  tojie  enlarged  by  tbo  court,  and  can  proceed  on\y 
for  antecedent  damsges. 
In  tbo  aboTO  caio  it  waa  held  that  the  statute  9f  limitationa  of  Tonnes. 
ioo  was  not  a  good  bar  to  the  action,   there  being  no  proof  that  the 
bnd  8  in  coDiroTorsy  were  always  within  the  original    limits  of  Ten- 
«eesee,  and  thestatate  coald  not  begin  to  rfin  until  it  was  aeeoriaiae^ 
^j  the  onmnaet  of  1802  that  t^olai^d  fell  within  the  jiirisd^etiooal  Uia* 
Um  of  Tennessee. 

EftEOE  to  the  district  court  of  East  Tenessee. 

This  was  an  action  of  ejectment  brought  by  th^.de- 
fcndantin  error,  (the  plaintiff's  lessor  in  the  court  be- 
low,) against  the  present  plaintiff,  and  S.  Maitin,  on 
the  4th  of  February,  1807,  in  the  district  court  for  the 
district  of  East  Tennesee,  which  possessed  circuit 
«oiirt  powers.  The  defendant  in  that  court  pleaded 
separately  the  general  issue,  as  to  400  acres,  and  dis- 
««laii9ed  all  right  to  the  residue  of  the  tract  specified 
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ItlS.  in  the  declaration.  A  yerdict  vas  given  for  the  plain-^ 
tiff  in  October  term,  1812.  From  the  statement  con- 
tained'in  the  bill  of  exceptions,  taken  at  the  trial  of 
the  cause,  it  appears  that  the  land  for  which  the  action 
was  brought,  is  situated  between  two  lines,  run  in  1779 
L7  Walker  and  Henderson,  as  the  boundary  lines  of 
Virginia  and  North  Carolina.  The  former  state  claimed 
jurisdiction  to  the  line  run  bj  Wal&er,  and  the  latter  to* 
the  line  run  hj  Henderson .  After  the  separation  of 
Tennessee  from  North  Carolina,  the  controversy  be- 
tween Virginia  and  Tennessee,  as  to  boundary,  was  set- 
tled in  1802, '  by  running  a  line  equidistant  from  the 
former  lines.  The  land  in  dispute  fell  within  the  state 
of  Tennessee.  Both  the  litigant  parties  claimed  under 
grants  issued  by  the  state  of  Virginia,  the  titles  to  lands 
derived  from  the  said  state  having  been  protected  by 
the  act  of  Tennessee,  passed  in  1803  for  the  settlement 
of  the  boundary  line. 

The  plaintiff  rested  his  title  on  a  grant,  (founded  on 
a  treasury  warrant)  to  John  Jones,  dated  August  the 
1st,  1787,  for  3,000  acre?  ;  1,500  acres  of  which  were 
conveyed  to  the  lessor  by  Jones,  on  the  14th  of  April 
1788 ;  and  proved  possession  in  the  defendant  when 
the  suit  was  commenced. 

The  defendant,  to  support  his  title  to  the  said  400 
acres,  offered  in  evidence  a  grant  fbr  the  same  to  Jo- 
seph Martin,  dated  January  1st,  1788,  founded  on  a 
settlement-right,  and  intermediate  conveyances  to  him- 
self. He  also  offered  in  evidence,  that  a  settlement 
was  made  on  said  land,  in  1778,  by  William  Fitzger- 
ald, who  assigned  his  dettlement-right  to  the  said  Jo* 
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aeph  Martin ;  that  a  certificate  in  right  of  settlement    J^f** 
was  issued  to  Martin  by  the  eommissioners  for  adjust*  ^^^^J^^ 
ing  titiis  to  unpatented  lands;  on  which  certificate,         t. 
and  on  the  payment  of  the  composition  money,  the  Campbell, 
above  grant  was  issued.    This  eyidence  was  rejected 
by  the  court  below*    The  defendant  also  offered  in  ev- 
idence a  deed  of  conveyance  from  the  plaintiff's  lessor 
to  Arthur  L.  Campbell,  dated  January  2d,   1810,  for 
the  land  in  dispute ;  but  the  same  was  also  rejected. 
He  also  claimed  the  benefit  ol  the  statute  of^limitalions 
of  the  state  of  Tennessee,  on  the  ground  that  he,  and 
those  under  Whom  he.  claims,  had  been  in  continued 
and  peaceable  possession  of  the  400  acres  since  the 
year  1788. 

The  court  decided  that  the  statute  did  not  apply. 
The  cause  was  then  brought  before  this  court  ^y  ^^ 
of  error. 

#Vb.  94lL 

Mr.  £010  for  the  plaintiff  in   error,   argued,   1.   That 

the  defendant  below  ought  to  hai;^  been  permitted  to 
g(|ve  evidence  showing  that  his  grant  had  preference 
in  equity  over  the  plaintiff^s  grant.  By  the  law,  as 
settled  in  Tennessee,  the  prior  settlement  right  of  the 
defendant,  though  an  equitable  title,  might  be  set  up  as 
a  sufficient  title  in  an  action  at  law.  The  opinion  of  the 
judge  below  proceeds  on  the  idea  that  .the  Virginia 
practice  must  prevail,  under  which  such  a  title  could 
only  be  asserted  in  equity.  The  acts  for  carrying  into 
effect  the  compact  settling  the  boundary,  declare  that 
the  claims  and  titles  derived  from  Virginia  shall  not  be 
affected  or    prejudiced    by  the  change    of  j.urisdic« 
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fsrt,     tiQn^  '  Buit  are  tkt  claims  and  titles  less  secure*  if  the* 


H^^l^^^  .#mQS  of  legal  proceedings  of  Tennessee  be  i^opted? 
v;  ;     Is  there  any  difference  whether  the  plaintiff^  grant 

CMipbMl.  he  yacated  on  the  eqidtj  side  of  the  conrt,  or  ren^ 
defed  inoper^tiye  in  an  action  of  ejectment?  It  is 
adaiitted,  that  as  to  the. nature,  validity,  and  constrae- 
tion  01  contracts^  th^  [te ;  loci  must  preyail.  But  the 
tribunals  of  one.  eonnfry  hiVe  neyec  carried  theit 
courtesy  to  oth%r  comtries  so'  fiir  *  as  to  change  the 
fcrm  of  action,  ai^dthe  coarse  of  jodiciil  procnedings, 
or  tiie  tune  within  wUch  the  action  must  be  conmene^ 
^•«  S.  The  deed  from  the  pltfintiff's  lessor^  pend- 
ing the  suit,  showed  ate  outstanding  title  in  anoth- 
er, and  ought  to  hay.e  prerentedHhe  plainti|f  |rom  se«. 
ctftering^^  3.  It  is  a  uniyersal  t)rinci|)le  that  the  stat- 
ute of  limitations  of  the  place'  where  the  soit  uk 
brought  is  to  geyem  in  determining  the  time  witiiiB. 
which  a  suit  must  be  commenced/  4.  New  exceptions, 
to  the  operation  of  the  statute  of  limitations  as  to  real- 
property  cannot  •  bt  cdnstruc'tiyely  establfehed  by 
the  court8.<f  The  statute  of  limitations  of  Tennes^ 
see  ought  to  be  appli^  to  auits  commenced  in  the 
eovrts  of  Tennessee  for  lands  which  were  always, 
within  the  jqrildiction  of  that  state  as  claimed  by  her„ 
and  which  fellwithlb  her  territory  upon  the  final  set-, 
tl^nient  of*  the  boundary.  The  title  to  such  lands, 
laay  be  detenninable  only  by  the  taw  of .  Virgpnia^ 

«  CAKfff  an  Mtti'in.noto  (h,)  Amerion  XJI.  of  1817,  ted  tbti^.. 
IjMriliM  tli^m  eittd. 
I  1  CnriBe  M  Reai  Pnptr^^  603.  63^ 
$  CMranBtlb,  Ibn 
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but  the  mode  of  pursuing  the  remedy  on  that  title  must      1BI8. 
depend  lyon  the  lex  fori.  TL^T^ 

v; 

The  ^tfomey- General,  contra,  insisted,  that  by  the  Campbell 
compact  between  the  two  states,  the  law  of  Virginia, 
was  made  the  law  of  the  titles  to  these  lands.  By 
the  settled  practice  of  that  state,  as  well  as  the  esta- 
blished doctrine  of  the  (Common  law,  the  legal  title 
must  prevail  ii.  a  court  of  law.  The  case  of  real 
property  is  an  exception  to  the  general  rule,  as  to  ap- 
plying the  statute  of  limitations  according  to  the  lex 
farif  and  not  according  to  the  lex  locu  Generally 
speaking,  suits  for  such  property  must  be  commenced 
in  the  courts  of  the 'country  where  the  land  lies,  and, 
cousequently,  both  the  right  and  the  remedy  are  to 
be  determined  by  one  and  the  same  law.  But  this  is 
an  anomalous  case  depending*  upon  the  peculiar  na* 
ture  and  provisions  of  the  compact  of  1802,  between 
the  two  states.  The  statute  of  Itmitations  of  Ten- 
nessee could  not  operate  upon  th^se  lands  until  they 
were  ascertained  to  lie  in  Tennessee ;  and  the  peculiar 
rule  established  by  the  courts  of  Tennessee,  permitting 
an  equitable  title  to  be  asserted  in  an  actioa-at  law, 
would  not  apply  to  a  controversy  concerning  titles 
wholly  depending  on  :he  law  of  Virginia.  The  pro- 
ceedings in  ejectment  are  fictitious  in  form,  but  for  all 
the  purposes  of  substantial  justice  they  are  considered 
as  real.  If  the  term  expire  pending  the  action,  the 
court  will  permit  it  to  he  enlarged,  and  no  conveyance 
by  the  lessqr  of  the  plaintiffs  while  the  suit  is  going  on 
can  operate  to  extinguish  the  prior  lease.     The  court 
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Ultrw,  therefore^  coBRDilted  no  error  in  refuabgto  pcr-^ 
mit  the  deed  of  cbnveyaiice  from  the  plaintiff'^  lesfor  to 
be  giren  in  evidence  in  order  to  establish  the  •listener 

Campbell.  o{  an  outstandings  titlr. 

Fth.  24th.      ^^'  Justice  Todd  deliyered   the  opinion    of  the 

cburty  and  after  stating  the  lacts^^.proceeded  at  fol^ 

lows: 

The. first  question  is-,  whether  the  otrcnit  court  were 

Mameni  righJ  right  in  rejecting  the  eyicience  offereH'by  the  defendant 

il^j^it^^^^to  establish  a  title  in  himself  under  Ibe  grant  of  Joscphr 

£!  canno*  bj^ *'*''*'"•  *bat  grant  being'  posterior  in  date  to  the  grant 

asserted  as  a  under  which  the  plaintifiT  el'ainkedf ;  and  thiadepends  up* 

■uiRcieni  tille  ,  ....  •      ,  i        V..     •   t^ 

ih  an  action  at  on  the  consideration,  whether  a  pr^or  settlement  ngiit^ 
m^ihe  drcuit'^^^^b  would,  in  equity^  gire  the  party  a  title  to  the 
^^^^^^land,  can  be  aasert^  also,  aaa  sufficient  tilile  in  anac- 
▼er lands  lying  liom  of  ejecfiment. 

within  the  di8^       «.        ,  *•  «       .  i.  %.       ^ 

mtedtemiory  By  the  compact  settling  the  boundary  nne  oetweeD' 
ginia  and  Te^'Vi^inia  and  Tennessee,  and  ihr  laws-  made  in  pur-- 
w^k]  liylhe  ^^^^^^  thereof,  it  is  declared,  that  all  claims  and  titleff^ 
laoSf^u  ^di  ^^  ^^^^^  derived  from  the  governmenta  of  Virginia,  or 
MthoUrnksofNortb-Caralinay  or  Tennesaee,  which  haye  Ikllen  inter' 
fides  of  both  the  respective  states^  shall  remam  as  secure  to  he 
SSriiS  ^m  own?''*  thereof,  as  if  derived  from  the  government 
^ntsbyVLr-^thin  whow  line  they  have  fallen*^  and  shall  not  be 
in  any  wise  prejudiced  or  aifectM  in  consequenoe  of 
the  establishment  of  the  said  line.  The  titles,  botli 
of  the  plaintiff  and  defendant  in  this  case,  were  deriv- 
ed under  grants  from  Virginia  ;  and  the  argument  is, 
that  as  in  Virginia  no  equitable  claima  or  rights  ante-. 
cedent  tor  the  granta  could  be  asserted'  iika  toast,  of 


OP  TH12  UNITED  STATES. 


ii» 


law  in  an  ^ejectment,  but  were  matters  cognizable  in      18IS, - 
4eqmt]f  ^nlj,  that  tke  rule  must,  under  the  ^compact  j^^C^^ 
betwee»tke  two  states,  apply  to  all  tlie  suits  in  the  courts        t. . 
in  Tennessee,  rjespecting  Uie  lands  in;ciuded  intbose  Caisaplidl. 
grants. 

The  nneral  rule  is,  that  remedies  m  respect  to  teal  Remedlw,  m 
iesttftes  are  !•  be  pursued  according  to  the  law  of  thepromKy,.  are 
ylace  where  Die  estate  ip  sitoate.*     Nor  do  the  court  |^coniii^*to 

thtli9Ueisd 


a  The  foandatioos  of  thia 
4oetrine»  and  (if  all  the  «lher 
yrindples  concenung  thel» 
feet,  tre  laid  down  by  Uube- 
ca%  in  hit  PrmUdmUiff  with 
that  adflHiahle  force  and  pre- 
ciabn  which  distiaguith  the 
woiha  of  the  mtten  who  have 
been  formed  in  Ae  adiool  of 
<he  Ronuin  juxitconaults,  and 
which  justify  the  eulogiani 
^roaoanoed  upon  that  achool 
by  Leibnits.  f'Fundamentum 
nniirerMB  hujua  doctrine  dizi- 
nuB  esae,  et  tenemna,  aabjec- 
tionen  homiura  infra  leges 
cujus^uc  terriloriiy  quandiu 
llic  agunt,  que  f(acit»  ut  actus 
ah  initio  validus  aut  nullus, 
alibi  quoque  valere  aut  non  va- 
lere  noa  nequeat  Sed  haec 
ratio  non  convenitrebus  imrao- 
failibtts,  quandp  31e  spectaatUF, 
ut  dependentes  a  libera 
>  aujusque  patiisfa- 
aailias,  imrum  quatenus  certs 
I  kga  cojusf ue  Beip.  ubi 


stta  santy  ilfis  impresae  reperi- 
untur,  he  note  manent  indeli- 
biles  m  ista  Repjtibl.  aquioquid 
aliarum  Ci? itatum  leges  aiA 
privatorum  dispositionesyeecU* 
«ut  contra' «tatuant;  necenim 
aine  magna  confunoae  preju* 
dicioque  Reipnbl.  ubi  site  sunn 
res  soli,  Leges  de illis  latSB,  die- 
posittonibns  isti^mutariposseiil 
Hinc  Frisitts  habeas  «gros  el 
donos  io  provtncia  Groningen* 
si,  Ron  potest  de  illis  testaii, 
^uia  Lege  prohibitum  est  ibi 
de  bonis  immobilibus  testari* 
noD  ralente  J«re  FriMo  adfi- 
cere  bona,  que  partes  alieni 
terntorii  integrantes  coastitu- 
unt«  Sed  an  hoc  non  obstatei» 
quod  anteiii  diximus,  si  faeiua 
sit  Testamentum  Jure  loci  valL 
dum,  id  elTectum  habere  etiam 
in  bonis  alibi  sitis,  ubi  de  illis 
testari  licet  t  Non  obstat;  quia 
leigum  diversitas  in  ilia  specie 
non  afficit  res  soli,  neque  de 
illis  loquituri  sed  ordinat  actum 
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1S18«      perceive  any  reason  to  suppose  that  it  was  the  intention 
^^J^l^     of  tbe  legislature  of  either  state,  in  the  acts  before  as, 
?.        to  vary  the  application  of  the  rule  in  cases  within  the 
Cimpbe]].  compact.     Those  acts  are  satisfied  by  construing  them 
to  give  the  same  validity  and  effect  to  the  titles  acquir- 
ed in -the  disputed  territory,  as  they  had,  or  would  have, 
in  the  state  by  which .  they  were  granted,  leaving  the 
remedies  to  enforce  such  titles  to  be  regulated  by  the 
lex  fori. 

The  question  then  is,  whether   in  the  circuit  courts 
of  the  United  States,  a  merely  equitable  title  can  be 
set  up  as  a  defence  in  an  action  of  ejectment.     It  is 
■uite  understood   that  the  state  courts   qf  Tennessee  have 


TbedoetriiM 
of   Um 
ceurUofTeii- 
BMMQf  permit- 

^J|J^*2Jf^-tettandi;    q^o  recte  celebra- 

•tteited  in  an  to,  Lex  Reipub),  non  vetat  il- 

only  applies  to  lum  actum  valerein  immobili- 

STexprwM*"  bus,  quatenus oqIIus  character 

punriew  of  the  illis  ipsis  a  lecre  loci  impressus 
MtQtes    oi     ,    ,./  ...       \,  „ 

Tannanee.      Ifeditur  aut  immmuitur.^  Hasc 

observatio  locum  etiam  in  con 

tractibus    habet;     quibus    in 

HoUandia    vondits  res     soli 

Frisici,  mode  in  Frisia  prohi- 

bitoy  iwet,  ubi  g«stU8  est,  va- 

Mdo,  recte  venditie  intelligun- 

tur;    idemque    in  rebus  non 

quidem  immobilibus,   at  solo 

cohaerentibus;  uti  si    frumen- 

ium  soli  Friaici  in  HoUmndia 

secundum  lastas^  ita  dictas,  sit 

▼enditum,  non  valet  venditio, 

nee  quidem  in  Hollandia  secun- 

Sgd  qumre^  Sta  United  Siatet 
V.  Croiby,  7  Cranth^  1 15 


dum  earn  jus  drcetur,  etsi  tale  - 
frumentum  ibi  non  sit  vendi 
prohibitum  ;  quia  in  Fritia  in- 
terdictum  est ;  et  solo  coheret 
ej usque  pars  est.  Ncc  aliud 
juris  erit  in  succcaionibus  ab 
intestaiQ  ;  si  defunctus  sit  Pa- 
terfamiliafl.  cujus  bona  in  di* 
versi  locis  imperii  sHa  suht, 
quantum  attinet  ad  immobilis, 
senratur  jus  loci,  in  quo  situs 
eorum  est;  quoad  mobilia,  ser- 
vatur  jus,  quod  illic  loci  est, 
ubi  testator  babnitdomicilium, 
qua  de  r6,  vide  Sandiuro,  Kb. 
4.  deeis.  tit.  VIII.  def,  7.'* 
Huberu8,  PrcBlectiones,  tern.  %, 
lib.  I  tit.  5.  De  Conflictti  Le- 
gum.  See  Erkine's  In$tUfUt»  of 
the  Law  of  Scotland^  10th  ed. 
309.  Pothier,  de  la  Pre$ciption 
'207.  Code  Napolewn^ art.  Z. 


OF  THE  UNITED  STATES.  «21 

decided  that  under  their  statutes,  declaring  an  elder  1618. 
grant  founded  on  a  younger  entry,  to  be  void,  tn(  pri- 
ority of  entries  is  examinable  at  law;  and  that  a  junior 
patent  founded  on  a  prior  entry,  shall  prevail  in  an  ac-  Ctropball. 
lion  of  ejectment  against  a  senior  ][^atent  founded  on  a 
junior  entry.  But  this  doctrine  has  never  been  exten- 
ded beyond  the  cases  which  have  been  construed 
to  be  within  the  express  purview  of  the  statutes  of  Ten- 
nessee. The  present  case  stands  upon  grants  of  Vir- 
ginia, and  is  not  within  the  purview  of  the  statutes  of 
Tennessee;  the  titles  have  all  their  validity  f;om  the 
laws  of  Virginia;  and  are  confirmed  by  the  stipulations 
jof  the  compact  Assuming,  therefore,  that  in  the  case 
of  entries  under  the  laws  of  Tennessee,  the  priarity  of 
such '  entries  is  examinable  at.  law,  this  court  do  not 
think  that  the  doctrine  applies  to  m^erely  equitable 
rights  derived  from  other  sources. 

There  is  a  more  general  view  of  this  subject,  which  i2['**Sw  couiS 

deserves  consideration.     By  the  laws    of  the  United  ^  ^**  United 

States  At  com* 
States,  the  circuit  courts  have   cognizance  of  all  suits  mon  law  and 

of  a  civil  nature  at  common  law,  and  in  equity,  in  cases  to  be,  not  ac^ 

which  fall  within  the' limits  prescribed  by  those  laws,  j;^^  **^^* 

By  the  24th  section  of  the  judiciary  act  of  1789,  it  is  pro-  ^^^g^J^S^ 

vided,  that  the  laws  of  the  several  states,  except  Irhere  to  the  prin^ 

the    constitution,  treaties,   or   statutes  of  the    United  Uw and eauitj 

States,  shall  otherwise  require  or  provide,  shall  be  rB-£„gi^.T|^ 

garded  as  rules  of  decision  in  trials  at  common  law  in  ^^SSed*  ^ 

the  courts  of  the  United  States,  in  cases  where  they  ap-  the   decWooe 

01  tiie    eoitfta 
ply.     The  act  of  May,  1792,  confirms  tne  modes  of  of  TenneaKe, 

proceeding  then  used  in   suits  at  common  law  in  the  equiubletiUe 
courts  of  the  United  States,  and  declares  that  fhe  modes  j^J^n 

law. 
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181t»     t>f  proceeding  in  suits  of  equity,  shall  be  ^^according  to 
Robiiisoa  ^^  pllnciples,-  rules,  ami  usages  which  belong  to  courts 
Y.         of  equity,  as  contra-distinguished   fron^  courts  of  coas- 
<>kaipkelL  j^^j^  law,"  except  so  far  as  may  have  been  prorided  for 
by  the  act  to  establish  the  judicial  courts  of  the  United 
States.     It  is  material  to  consider  whether  it  was  the 
intention  of  Congress,  by  these  provisions,  to  confine 
the  courts  of  the  United  States  in  their  mode  of  admin* 
istering  relief  to  the   same  remedies,  and  thos6  only* 
with  all  thefr  incidents,  which  existed  in  the  courts  of 
the  respective  states.     In  other  words,  whether  it  was 
their  intention  to  give  the  party  relief  at  laio,  where  the 
practice  of  the  state  courts  would  give  it,  and  relief  tn 
squiiy  only,  when  according  to  such  practice,  a  plaiii| 
adequate,  and  complete  remedy  could  not  be  had  at  law. 
In  some  states  in  the  union,  no  court  of  chancery  ex- 
ists to  administer   equitable  relief.     In  some  of  those 
.  states,  courts  of  law  recognise  and  enforce  in  suits  at 
law,  all  the  equitable  claims  and  rights  which  a  court 
of  equity  would  recognise  and  enforce;  in  others,  all  re- 
lief is  denied  and  such  equitable  claims  and  rights 
mre  to  be  considered  as  mere  nullities  at  law.     A  con- 
struction, therefore,  that  would  adopt  the  state  practice 
fan   •      its  extent,  would  at    once  extinguish,  in  such 
states,  the  exercise  of  equitable  jurisdiction.    *The  acts 
of  Congress  have   distinguished  between  remedies  at 
common  law  and  in  equity,  yet  this  construction  would 
confound  them.     The  court,  therefore  think,  that  to  ef« 
fectuate  the  purposes  of  the  ]egi8lature,the  remedies  in 
the  courts  of  the  United  States,  are  to  be,  at  oommon 
law  or  in  equity,    not  according  to   the    practice   of 
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Mhiim  AoarU,  bat  according  la  the  principles  of  common      I81t.  . 
ht^  and  equity,  as  distinguished   and  defined  id  that   'o^^^^^ 
country  from  which  we  derive  ,our  knowledge  of  those        y. 
pftnciples.    Consistently  with  this  construction,  it  may  Cfmpbefi* 
be  admitted,  tbat  where  by  the  statutes  of  a  state,  a  ti- 
tle, which  would  otherwise  be  deemed  merely  equitable, 
is  recognised  as  a  legal  title,  or  a  title  whiph  would  be 
(^ood  at  hw,  is  under  circumstances  of  an  equitable  na- 
tore  declared  by  such  statutes  to  be  void,  the  rights  of 
the  parties,  in  such  case,  may  be  as  fully  considered  in 
a  suit  at  law  in  the  courts  of  the  United  States,  as  they 
would  be  in  any  state  court. 

In  either  view  of  this  first  point,  the  court  is  of  opin-* 
ion  that  the  circuit xourt  decided  right  in  rejecting  the 
evidence  offered  by  the  original  defendant.  It  was  mat- 
ter proper  for  the  cognisance  of  a  court  of  equity,  and 
not  admissible  in  a  suit  at  law. 

The  next  question  is,  whether  the  circuit  court  dieci- 
ded  correctly  in  rejecting  the  deed  of  conveyance  from 
the  plaiotiff^s  lessor  to  Arthur  L.  Campbell,  for  the  land 
in  .controversy,  made  during  the  pendency  of  the  suit. 
The  answer  that  was  given  at  the  bar  is  deemed  deci<^ 
sive;  although  an  action  of  ejectment  is  founded  in  fic- 
tions, yet  to  certain  purposes  it  is  considered  in  the 
same  manner  as  if  the  whole  proceedings  were  real;  for  ' 
all  the  purposes  ol  the  suit  the  lease  is  to  be  deemed  a 
real  possessory  title.  If  it  expire  during  the  pendency 
of  the  suit,  the  plaintiff  cannot  recover  his  term  at  law^ 
without  procuring  it  to  be  enlarged  by  the  court,  and 
cai^proceed  only  for  antecedent  damages.  In  the  pres- 
ent ease  the  lease  is  to  be  deemed  as  a  good  subsisting 
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1818.      lease,  and  the  conyeyance  l)y  the  plaintiff's  lessor  dtir- 
plo^nBoii  *"^  ^^®  pendency  of  the  suit  could  not  operate  upon  his 
f.     '    reversionary  interest,'  and,  consequently,  could  not  ex* 
Campbell,  tinguish  the  prior  lease*     The  existence  of  such  a  lea^ 
is  a  fiction;  but.  it  is  upheld  for  the  purposes  of  justice, 
Bnd  there  is  no  pretencethat  it  works  any  injustice  in 
this  case. 
uuiSL*of  tS!     '^^^  ^^s*  question  is,  whether  the  statute  of  linnta- 
^^"^JP-tion  of  Tennessee  was  a  good  bar  to  the  action.     It  is 
admittecf,  that  it  would  be  a  good  ba/  only  upon  the  sup- 
position that  the  lands   in  controversy  were   always 
within  the  original  limits  of  Tennessee;  but  there  is  no 
such  proof  in  the  cause.     The  compact  of  the  statea 
does  not  affirm  it,  and  the  present  boundary  was  an  am* 
icable  adjustment  by  that  compact.     It  cannot,  the;  e* 
fore,  be  affirmed  by  any  court  of  law,  that  the  land  was 
within  the*  reach  of  the  statute  of  limitations  of  Tennes- 
see until  after  the  compact  of  1802.     The  statute  could 
not  begin  to  run  until  it  was  ascertained  that  the  land 
wai  within  the  jurisdictional  limits  of  the  state  of  Teir- 
nessee. 

The  judgment  of  the  circuit  court  is  affirmed,  wifh 
costs.« 

a  In  Buller*8  Nisi  Priusy  ducing   an  ancient  lease   for 

110,  it  is  laid  down,  that  in  lOOO  years  will  not  be  sufficient 

ejectment,   "if  the  defendant  unless  he  likewise  pirore  pos* 

prove  a  title  out  of  the  lessor,  session    under     «uch    lease 

it  is  sufficient,    although  he  within   twenty   years.'*     The 

have  no  title  himself;  but  he  same  doctrine  is  stated  in  JRin^ 

ought  to  prove  a  svh»i$iing  nington  on  Ejeelmentif   943. 

title  out  of  the  lessor,  for  pro-  and  the  case  of  England  v. 
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Slade,  4  7.  R,  eZ-2.  is  relied 
on  to  sap|>ort'  it.  But  tbis 
ease  only  sbowsi  that  the  te- 
nant may  prove  that  the  2e«- 
99r*8  ikle  has  txpiredf  and, 
therefore/fhat  he  ought  not  to 
turn  hitp  out  of  possession. 

It  is  unquestionable  law,that 
in  ejectment  <<tlie  plaintiff 
cannot  recover  i)ut  upon  iho. 
strength  of  his  own  title.  Fie 
cannot  found  his  claim  upon 
the  weakness  of  the  defend- 
ant's titl^;  for  possession  gives 
the  defendant  a.  right  tfgainst 
every  man  who  cannot  show 
a  good  title.*'  Haldain  v. 
Harvey,  4  Burr.  2484.  S.  P. 
Martin  v.  TroyonelU  5  T.  R, 
107.  note.  But  this  doctrine 
was  asserted  in  a  case  where 
the  plaintifTsought  to  vecover 
upon  a  title  which,  she  had 
Ofnceyed  away  to  a  third  per- 
•mi;  and  nothing  can  be  clear- 
er than  that  the  plaintiff  can- 
not recover  without  showing  a 
subsisting  title  in  himself.  If 
the  position  in  BuUer's  Nisi 
Prius  were  confined  to  cases 
of  this  sort,  ibere  could  not  be 
the  slightest  ground  to  ques- 
tion its  validity  But  it  is 
suppoied  to  establish  the  doc- 
trine, that  if  the  plaintiff  has  a 
title  which  is  not  an  indefeasi' 
hU  possessory  title,  but  is,  in 
fact,  better  than  that  o^the  de- 


fendant he   is  not  entitled  to       1818. 

recover,  if  the  defendant  can    ,^^T"^^ 
u  •     **i  *k-  J    Robinson 

show  a  superior  title  m  a  third  ^^ 

person,  with  whom    the  de-  Camf^bell. 
fendant   does  not  claim    any 
privity. 

It  is  the  purposfi  of  this  note 
to  show,  that  the  authorities 
do  not  justify  the  doctrine  to 
this  extent;  and  if  it  be  true 
in  any  case,  (which  may  be 
doubted,)  it  is  liable  1o  a  great 
many  exceptions,  which  des« 
troy  its  general  applicability. 
Speaking  upon  this  subject 
Lord  Mansfiel'd  iti  reported  to 
have  said,  ''there,  is  another 
distinction  to  be  taken,  whether 
snpjposing  a  title  superior  ta 
that  of  (he  ^essor  of  the  plain- 
tiff ei^ists  in  a  third  person, 
who  might  recover  the  pos- 
session, it  lies  in  th^  mouth  of 
tiie  defendant  to  say  so,  in  an- 
swer to  an  ejectment  brought 
against  himself,  by  a  party 
having  a  better  title  than  his 
own.  I  found  this  point  set- 
tled before  I  came  into  this 
court,  that  the  court  neyer  suf^ 
fers  a  n^orgagor  to  set  up  the 
title  of  a  third  person  against 
his  morgageo."  Doev.  Peg- 
ge,  1  T.  R:  768.  note.  The 
point  as  to  a  nioi^age,h9s'becn 
long  established.  In  Lindsey 
V.  Lindsey,  Btdl.  ^.  P.  liO. 
on  an  ejectmeht    by    a  second 
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nio'V^g^  against  the  morga- 
for,  the  court  would  not  suf- 
^  fer  the  latter  to  gke  in  evl- 
CtmpbeU.  d^Dce  the  title  of  the  .first 
moi^gsigee  in  bar  of  the  aecondr 
becauae  he  was  Barred  By  his 
own  act  from  avernng  that  he 
had  nothing  iii  the  lancT  at  the 
tfme  of  the  second  mortgage. 
And  the  principle  of  this  de-r 
cision  has  been  repeatedly  re- 
cognised, both  in  the  £nr- 
flish  and  American  Courts. 
Doe  V.  Pegge,  1  T.  R.  758. 
note.  Doe  ?.  Staple,  ^  T,  R, 
Si4.  Lade  ▼.  Holfbrd,  3  Burr. 
1416.  Ncwhall  v.  Wright,  8 
JBoss.  jRgi^.  138. 153.  Jackson 
V.  Dubois.,  4  Johns,  Rep^  SI 6. 
Indeed,  the  mortgagor,  not- 
withstanding the  mortgage,  iis 
now  deemed  seised,  and  the 
legaf  owner  of  the  Fand,  98  to 
all  persons  except  the  mortga- 
gee, and  those  claiming  under 
him,  and  he  may  maintain  an 
ejectment  or  real  action  upon 
such  seisin.  Hitchcock  .v. 
Harrington,  6  Johns,  R.  290. 
Segwick  ▼.  Hallenbach,  T 
Ji^kns^  Rep.  S16»  Collins  t. 
Torry,  7  Juhn\  Rep.  277. 
Willington  v.  Gale,  7  Mass. 
Rep.  138.  Porter  v.  Millet,  9 
Mass.  Rep.  101.  And  upon  , 
the  same  principle,  in  an 
ejectment  by  the  lessor  against 
his  own  lesseci  the  latter  is 


not  perftiitted  totet  up  prftdbp 
advantage  of  a  defect  in  ihm 
res8or*s  title,   or    to  show  si 
subsisting  title  in  %  third  per- 
son to  defeat  the  lessor's  right;. 
Driver  v.  I^nwrence,  S  W.  BU 
T259,  2  SdUt.  447.     MenfaMf 
V.  Wright,  S  JIKi»5.  Rtp.  IStf. 
l53.    Jackson   ▼.    Reynolds^ 
1  Comei^  Rep.  444.    Jackson 
▼.  Whitford,  2Catnet'  Rep.2 1  & 
Jackson  r.  Vosburgh,  7  Johm. 
Repi   186.     Brant  r.   Liver* 
more,lO  Johnf,  Rep,  358.  So 
a  person  who  enters  into  pos- 
session  ^  under  anoiher,    smd 
acknowfedged  his  title,  cannot 
89t  up  an  outstanding  title  in  a. 
ihird  person.  Jac'kson  v.Stew- 
art,  6  Johns.  Rep.  34.    Jacke 
-son  V.  De  Walts,  TJbAiw.  Rep, 
157.     Jackson  ▼.  Hinman,  10 
Johns.   Rep.  293.      Doe  t. 
Cfarke,  14  EoH^  488.     Nor 
can  a  person    claiming   the 
land  yinder  the  tenant  set  up 
an    outstanding    ti^.le  against 
the  landlord.   Jackson  v.  Gra- 
ham, 3  Caines*  Rep   188;  nor 
against  a  pnrchaser  under  an 
execution  against  tlie  landlord 
or    the    tenant.     Jackson   ▼.. 
Graman,  3  Caimss^  Rep.  188. 
Jackson   ?.  Bush,   10  Johns* 
Rep.  223.    And  a  person  who 
has  entered  by  permisdoo  of 
one  tenant  ia  common  cannot 
after  a  partition  made^  set  upi 
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vn  viiverfee  tide  in  bar  of  an 
f^etment    by  the  tenant  in 
^common,  to  whose  sbmre  the 
prenuBes  had   faRcn.     Smith 
T.  Burtia,  9  Johm.  Rtp.  174V 
Fiaherv.    Creel,   IS  Jokwh 
Rep»  1 10.     And  where  a  per- 
eon  in  poasesaion  of  land  toVe- 
iMnta  with  another  to  pay  him 
for  the  land,  the  cavenantee  is 
«itopped  from  setting  up  an 
outstanding    title  to  bar  an 
fgectmentby  his  coyenantor, 
unless  he  shows  fraud  or  impo-  • 
mtion     iti    the     agreement. 
Jackson?.   Ayrcs,   14  Johms, 
Rep.  8^4.     Lord  Eldon  has 
declared,  that  with  regard  io 
mortgagors  and  incumbrancers 
if  they  do  not  get  in  a  term  that 
is  outstanding,   but  satisfied, 
in  tome  sense,  either  by  ta.king 
«n    assignment  making    the 
trustee  a  party  to  the  inatru- 
inent,  or  faking  possession  of' 
the    deed    creating  the  term, 
that  term -cannot  be  used  (6 
protect  them  against  any  per- 
son having  m^ne^  charges  or 
ineuMbrances.    Maundrell  v/ 
Hftundreli,  10  Ves.  246.  271. 
See  Peake't  EMd.  341 . 3d  ed. 
And  in  cases  where  land  ha» 
been  sold  by  ex^utors  or  ad- 
ninifltrators  under  a  legal  au- 
thority to  sell,  it  has  been  set- 
tled, that  strangers  to  the  title, 
Ibofe  who  have  no  estate  or 


privity  of  estate  or  interest, 
and  who  pretend  to.  none,  af- 
fected by  the  salei  shall  not  be 
entitled  to  set  up  the  title  of  CaaqMH. 
the  heirs,  or  to  call  on  the  ex- 
ecutor or  administrator  Ibr 
strict  proof  of  the  regufarity 
of  all  hia  proceedings  in  the 
sale.  Knox  v«  Jenks,  '7  Mm$* 
Rep.  489.  And  a  stranger  lo 
a  mortgage  is  not  permitted  to 
set  it  up  to  defeat  a  legal  title 
in  the  plaintiff.  Collins  v.  Toi^ 
rey,  7  Jokne.  Rep.  278.  Jack- 
aon  V.  Piatt,  \<>  Johns.  TBUp, 
881. 

These  cases  clearly  show 
tfaatthe  doctfine  has  been  very 
much  narrowed  down.  It  re* 
mains  to  consider  whether  the 
doctrine  has  ever  t>een  ./sstab- 
tished,  that  a  mere  superior 
outstanding  title  in  a  third 
person,  with  whom  the  defen- 
dant has  no  privity,  can  be 
given  in  evidence  in  au  eject- 
ment, to  defeat  a  possesnory 
title  in  tlie  plaintiff,  which  is 
superior  to  that  of  the  defend- 
ant. It  is  manifest,  that  at 
the  time  when  J^ord  Mansfield 
delivered  his  opinion  in  Doe  v. 
Pegge,(l  T./i.758.note,)he 
did  not  con.<ider  any  such  doc* 
trine  as  establishec),  for  he  con- 
fines his  opinion  to  the  mere 
case  of  a  mortgagee  as  against 
his  mortgagor,  although  <  ho 
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1818.      itaUs   the   question     in   the 
y^PT^    broodett  teirog  ;  and  if  the  de- 
Y^   eisioDS  bad    then  gone    the 
Cr$mpbelL   whole  length,  he    would  cer- 
tainly have  80  stated.     Nor  is 
there  arty  subsequent  case   in 
England  in   which  the  point 
has  been  decided.     The  case 
of  Doe  ▼,  Reade,  8  Ea$t.  353. 
turned  upon  the  circumstance 
that  the  defendant,  bejng  Jaw- 
Yully  in  possession,  might  de- 
fend  himself  upon  hid  title, 
though  twenfy  years   had  run 
against  him    before   he  took 
possession,    the    plaintiff    in 
ejectment  not  elaiininif  under 
the  prior  adverse '  p(;ssession  j 
and  the    case  of  Goodtitle  v. 
Balwin,  J  1  East.  488.  turned 
upon  the  distinction,   that  the 
premises  were  ct-own    lands, 
which  by  statute  could  not  be 
granted,    and     that  the    pos- 
aesaidii  of   the   plaintiff  and* 
;defendant  was  to  be  presumed 
by  the  license  of  the  crown. 
Undoubtedly  the     plaintiff 
lAast  Fhow  that  he  has  a  good 
possessory  title;  and,  therefore 
if  the  defendant  shows  that  he 
has  conveyed  the  land,  unless, 
the  conveyance    was  void  by 
reason  of  a  prior  disseisin,  the 
plaintiff     cannot     recover. 
<3ouId  V.  Newman,  6  Mass, 
Rep.  239.  Wolcottv.  Knight 


6  Massi  Rep^  419.  Everenden 
V.  Beaumont,  7  Mas9.  lUp. 
76.  Williams  v.  Jackson,  6 
Johns.  Rep.  499.  Phelps  v. 
Ssge,  3  Day's  Rep.  151.  So  a 
tenant  may  sl^ow  that  the  title 
of  his  landlord  has  expired. 
England  V.  Slade,  4  T.  12. 
6C2.  So  in  an  ejectment  by 
a  cestvy  que  tnust  the  tenant 
may  &et  up  in  his  defence  tlio 
legal  outstaifding  title  in  the 
trustee.  Doe  v.  6laples,2  T.R, 
C8  L  For  in  all  these  cases 
the  evidence  shonY  that  the 
plaintiff  has  no  subsisting  pos* 
sessory  title  at  law,  and  tlierc- 
forc,  he  ought  not  to  be  per- 
mitted to  disturb  the  tenant's 
possession.  The  general  rule 
is,  that  possesjsion  constitutes 
a  sufficient  title  ngainst  every 
person  not  having  a  better  ti« 
tic ;  and  therefore  the  tenant 
may  stand  upon  his  mere  naked 
possession  until  a  better  title  is 
shown.  "In  equal i  jure  melior 
est  conditio  possidentis ;  he 
that  hath  possession  of  lands, 
though  it  be  by  disseisin,  hath  a 
rightagainstallmen  but  against 
him  that  hath  right."  Doct.  Sf 
Stud.  9.  9  Skep  Ahr.  26.  and 
the  rule  of  the  civil  law  is  the 
same.  Non  posaesserio  incum- 
bit  nepessitas  probandi  posses- 
siones  ad  so  pertinere,  Cod.Kb. 
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4  cited  S  Bro,  Mm,  4*  Civ. 
Lawy  S71.  note.  And  possess- 
aoHy  although  it  be  merely  a 
naked'poescssion,  or  acquired 
bj  wrong,  as  by  disseisen,  is 
ako  a  title  upon  which  a  re- 
co?ery  can  /be  had.  .For  as 
Blackstone  justly  observes,  *'in 
the  mean  time,  till  some  act 
be  done  by  the  rightful  owner 
taderestthe  possession  and 
assert  |iis  title,  such  actna! 
potoessiOn  isprifrta  facie  e?-* 
idencepf  a  legal  title  in  the 
possession  ;  and  it  may,  by 
length  of  time  aud  negligence 
of  him  who  hath  the  right,  by 
degrees  ripen  into  a  perfect 
and  indefeasible  title.^'  2  B/. 
Cam,  196.  So  Jenkind,  in  liis 
Centuries  of  Reports,  (42.) 
states  that  the  first  possession 
without  any  other  title,  serves 
in  an  assize  for  land.  In  Batc- 
man  v.  Allen,  Cr:  Eliz.  437 ,it 
was  held  that  the  plaintiff  was 
entitled  to  recover  in  ejectment 
where  it  war  found  by  special 
verdict  that  the  defendant  had 
'  not  the  first  pqssession,  nor  en- 
tered under  title,  but  tipon  the 
plaintiff*a  possession.  And  in 
Allen  v/Rivington,  2  Saun-  R. 
Ill,  where,  upon  a  special 
verdict  In  ejectment,  it  appear- 
ed that  the  plaintiff  had  a  prr- 
ority  of  possession,  and  no  title 
wias  found  for  the  defendant. 


Saunders  saysj  the  matter  in       1818. 

law  was  never  argued,  fgr  the   •^T^^"^ 
.        ^  .         J         KoDinspn 

priority  of  possession    alone         y^ 

gives  a  good  title  to  the  lessor  Campbell. 
of  the  plaintiff  agains  t  the  de-  - 
fendant,  and  all  the  world,  ex- 
cepting against  the  rightful 
owner.  And  in  a  late  case,  it 
was  held,  that  mere  prior  oc- 
cupancy of  land,  however  re- 
cent, gives  a  good  title  to  the 
occupier,  whereupon  he  may 
.recover,  as  plaintiff,  against 'all 
the  world,  except  such  as  can 
prove  an  older  and  better  title 
in  themselves.  Catteris  t. 
Cooper,  4  TwnL  547.  See 
also,  8  £09/.  353.  And  this 
doctrine  has  been  frequently 
recognized  in  fhe  American 
courts.  Jackson  v.  Hazen,  S 
Johns;  Rep.  22.  Jackson  v. 
Harder,  4  Johns.  Rep.  20S. 
XJie  last  case,  4  Jokni.  Rep. 
202.  goes  farther,  and  dectdes 
that^  a  mere  intrufler  upon 
lands  shall  not  be  permitted  to 
protect  his  intrusion  in  a  suit 
by  the  person  upon  whom  he 
Has  intruded ,  by  setting  up  an 
outstanding  title  in  a  stranger. 
And  in  Smith  v.  Lorillard,  10 
Johns.  Rep.  338.  all  the  au- 
thorities were  reviewed,  and  it 
was  held  that  it  is  not  neces- 
sary fpr  tlie  plaintiff^in  eject- 
ment to  show,  in  every  case,  a 
possession  oftwenty  years,  or 


CASES  IN  THE  SUPREME  COURT 


1SI8«      a  paper  title  ;  tliat  a  possession 
^J^TT^^     for  a  less  period  will  form  a 
Y  presomption  of  title  sufficient 

Campbell*  to  put  the  tenant  upon  his  de- 
fence ;  and  that  a  prior  posses- 
sion short  of  twenty  years,  un- 
der a  cUim,  or  assertion  of 
right,  will  prevail  over  a  sub- 
■equent  possession  of  less  than 
20  years,  when  no  other  evi- 
dence of  title  appears  on  either 
side.  In  respect  to  re»l  ac^ 
tions,  it  is  said  by  Chief  Justice 
Parsons,  that  under  the^ene-. 
ra/tMfi€  the  defendant  cahhot 
give  in  evidence  a  title  under 
which  he  does  not  qlaini,uples8 
It  be  to  rebut  the  demandant^s 
emdence  pf  seisin  ;  but  that  he  * 
msLjpUnd  in  bar  a  conveyance 
by  the,  demandant  to  a  third 
person,  under  whom  he  does 
not  claim  ;  for  if  tenant  have  no 
right,  yet  if  the  demandupt 
haVeno  right,  he  cannot,  in 
law,  draw  into  question  the 
tenant's  seisin,  whether  acqui- 
red by  right  or  by  wrong. 
WolcoUv.  Knight,  S  3iass. 
Rep.ilB.  Gould  V.  Mew- 
man,  6^  Mast.  Rep.  289. 
It  is  remarkable  that  in  none 
of .  the  foregoing  cases  the 
point  is  stated  to  have  been 
ever  decided  upon  the  naked 
question  whether  a  better  sub- 
sisting title  in  a  third  person  can 
be  given  in  evidence  by  a  defen-^ 


dant  who  has  no  privity  with 
thattitle,  to  defeat  a*title  in  the 
plaintiff  which  is  yet  superior  to 
that  under  which  the  defendan  t 
holds  the  land.  Blackstone  puts 
a  case  in  poinf :  **!(  tenant  in 
tailenfeofisA.  in  fee  simpl® 
and  dies,  and  B.  disseizes  A., 
npw^B.  will  have  the  possession, 
A.  the  right  of  fiossession,  and 
the  issue  in  tail  the  right  of 
property.  A.  may  lecover  the 
possession  against  B.  and  afler- 
'wards  the  issue  in  tail  may 
evict  A.,  and  unite  in  himsfelf 
the  possession,  the  right  of 
possession,  and  also  the  right 
of  property."  8  BL  Com. 
199.  Here  B.  is  an  intruder, 
and,  therefore,  comes  within 
the  reach  of  the  case  of  Jack- 
son V.  Harder,. 4  Johns.  Rep. 
202.  But  if  B.  had  conveyed 
to  C,  and  then  A.,  had 
brought  an  ejectment  against 
C,  could  the  latter  have  set  up 
the  title  of  the  issue  in  tail, 
with  which  he  had  no  privity 
although  that  were  a  good  sul>- 
sisting  superior  title  to  defeat 
the  recovery  of  A.?  It  becomes 
notthe  annotator  to  express 
any  opinion  on  tliis  point ;  his 
only  object,  is  to  bring  the  au- 
thorities in  review  before  the 
learned  reader,  ^  d  to  suggest 
that  it  may  l/^^coDsidefed  as 
sabjebt  to  judicial  doubt. . 
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(Chakcert.) 
SuKLop  V.  Hepburn,  etal. 

bpiattatioB  of  the  dotsree  in  ihip  cause,  (reported  ante,  Vol.  r.  p.  71tl 
that  tbe  defeiuJants  were  only    to  be  accountable    for    the  rente  end' 
profile  ofibe  laiida,  referred  te    in  the  proceedings^   actually  recfiTed 
by  them. 

Appeal  frow  tbe  circiiit  cottrt  for  the  district    of 
Columbia. 


Mr.  Justice  Washington  deliv^r^d  tbe  opinion  of  jp^  ©^a 
tbe  court.  By  tbe  decree  >of  tbis  court  made  in  this 
cause  at  February  term,  1816,. tbe  defendants  were  or- 
dered ^'to  make  up,' state,  and  settle,. before  a  cdmmis* 
sioner  or  commissiohers  to  be  appointed  by  the  circuit 
court  of  the  district  of  Columbia  for  the  county  of  Al- 
ezandria,  am  account  of  the  r^nts  and  profits  of  the 
tract  ofland  referred  tp  in  the  proceedings,  since  the 
27th  day  of  March,  1809,  and  that  they  pay  over  the 
same  to  tbe  complainants,  John  Dunlop  &  Co.,  or  to 
their  la^^ful  agent  or  attorney."  The  commissioners  ap- 
pointed by  the  circuit  court  to  execute  thjs  part  of  the 
decree  of  this  court  made  a  report,  in  which  they  state 
^^that  it  did  not  appear  to  them  that  the  said  Williauk 
Hepburn  and  John  Dundas,  or  the  legal  representatives 
of  tbe  said  Dundas,  ever  received  any  rents  or  profits  of 
the  land  from  tbe  27th  day  of  March,  1809,  until  the 
date  of  the  report ;  but  that  the  reasonable  rents  and 
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181^.      profits  of  the  said  land  in   its  untenantable   situation 
U^^'g^from  the  said  27th  day  of  March,  18Q9,  to  the  27th  day 
▼•        of  March,  1816,  with    due    care    would   be  equal   to' 
lM>eMti.  2077  60  dollarg." 

The  cause  coming- on  to  be  heard  in  the  court  below 
on  this  report,  and  that  court  being  of  opinion  that  un- 
der the  decree  of  this  court,  the  defendants  were  only 
to  be.  accountable  for  the  rents  and  profits  actually  re- 
ceived, it  was  decreed  that  the  Jlnll,  so  far  Us  it  seeks 
a  recoyery  of  rents  and  profits,  should  be  dbmissed, 
from  which  decree  an  appeal  was  prayed  to  this  court. 

I  am  instructed  by  the  court  to  say,  that  the  decree 
of  the  circuit  is  in  strict  cdhformity  with  the  decree  and 
mandate  of  this  court,  and  is  therefore  to  be  afiirmed.* 

Decree  affirmed^ 


(Instance  Court.) 

The  United  States  y.  160  Crates  of 
Earthen  Ware. 

Libel  for  a  forfeiture  of  good«  imported,  and  alleged  to  have  been  io' 
vpiced  at  a  Um  sum  than  the  actual  cost  at  the  place  of  exportation, 
with  de«ign  to  evade  the  duties,  contrary  to  the  66ih  section  of  the 
collection  law,  rh.  128.  Restitution  decreed  upon  the  evidence  a* 
to  the  cost  of  the  goods  at  the  place  where  they  were  last  shipped; 
the- form  of  the  libel  excluding  all  inquiry  as  tu  their  cost  at  she  plac* 
where  they  were  originally  shipped,  and  as  to  the  itootinuity  of  voy* 
age. 
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Appeal,  from  the  district  court  of  Louisiana.  1818. 

This  cause  was  argued  by  the  Attorney-General  for  Ui^itTstatM 
the  United  States,  ana  Mr.  D.  B.  Ogdm  for  the  claim-         y. 
ant  1^^  Crates. 

Feb.  19A 

Mr,  Chief  Justice  Marshall  delivered  the  opinion  Feb.  24A. 
of  the  court  In  this  case  the  libel  alleges  that  the 
goods  in  question  were  exported  from  Bordeaux  in 
Fiance,  and  entered  at  the  office  of  the  collector  of  the 
customs  at  New  Orleans,  and  that  they  were  invoiced  at 
a  less  sum  than  the  actual  cost  thereof  at  the  place  of 
exportation,  with  design  to  evade  the  duties  thereon, 
contrary  to  the  provisions  of  the  66th  section  of  the 
collection  law  of  1799,  ch.  128.  It  appears  in  the  case, 
that  the  goods  were  oliginally  shipped  from  Liverpool^ 
and  were  lan4ed  at  Bordeaux.  All  question  as  to  con« 
tinuity  of  voyage,  and  as  to  whether  Liverpool  or  Bor- 
deaux ought  to  be  deemed  the  place  of  exportation,  is 
out  of  the  case,  because  the  information  charges  the 
goods  to  have  been  exported  from  Bofdeaux.  Upon 
the  evidence,  it  appears  that  the  goods  were  invoiced 
at  sixty  or  seventy  per  cent,  below  the  price  in  New- 
Orleans;  which  it  is  supposed  was  at  least  as  high  as 
the  price  would  have  been  in  Liverpool:  But  it  also  ap- 
pears that  goods  of  this  kind,  at  the  time  of  their  ex- 
portation from  Bordeaux,  were  depreciated  in  value  to 
an  equal  degree:  And  it  is  proved  that  the  same  goods 
were  offered  to  a  ^witness  at  50  per  cent,  below  their 
cost  at  Liverpool.  The  court  is,  therefore,  not  satisfi- 
ed that  the  goods  were  invoiced  below  their  true  value 
at  Bordeaux,  with  a  design  to  evade  the  lawful  duties; 

Vol.  IIL  31 


CASES  IN  THE  SUPREME  COUBT 

and  the  inquiry  as  to  their  value  in  the  port  from  whieb 

I^J[jJJ^jj   they  were    originally   shipped    is   excluded     by    the 

V.         form  in  -whicji  the  libel  is  drawn.     The  decree  of  the 

M^Connel.  district  court,  restoring  the  goods  to  th^  claimant,  is, 

therefore,  affirmed* 

Decree  affirmed. 


(CONSTITDTION-AL-  Law.) 

Hampton  t.  M'^Connel. 

A  jadf  ment  of  a  state  court  hM  th9  same  credit,  validitj,  and  effect 
in  every  other  court  within  tdo  United  SUtce,  which  it  had  in  the 
state  wh«rc  it  was  rendered;  and  whatever  pleas  would  be  ^od  to 
a  suit  tJiereon  in  sucli  state,  and  none  others,  can  be  pleaded  in  anj 
other  court  within  the  UniteH  States. 

Error  to  the  circuit  court  of  the  district  of  South 
Carolina. 

The  defendant  in  error  declared  against  the  plaintiff 
in  error,  in  debt,  on  a  judgment  of  the  supreme  court 
of  the  State  of  New  York,  to  which  the  defendant  be- 
low plead  nil  debet,  and  the  plaintiff  below  demurred. 
The  circuit  court  rendered  a  judgment  for  the  plaintiff 
below,  and  thereupon  the  cause  was  brought  by  writ  of 
error  to  this  court. 

Feb.  \Uh.  Mr.  Hopkinson,  for  the  plaintiff  in  error,  suggested, 
that  if,  under  any  possible  circumstances,  the  plea  of 
nil  debet  could  be  a  good  bar  to  the  action,  a  general 
demurrer    was  insufficient       He  cited    Mills  t.    Dur- 
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yee,'  and  «tated  that  the  present  case,  might,  perhaps,       1B18* 
be  distinguished  from  that,  as  it  would  seem  that  in   tT'^'^Tlj 
Mills  y.  Daryee  the  defendant  had  actually  appeared  to         y, 
the  suit  upon  which  the  original  judgment  was  recover- M'Connel. 
ed;  b^t  that  in  the  present  case  there  was  no  averment 
in  the  declaiation  to  that  effect,   and  the  proceeding  in 
'the  former  suit  might  have  been  by  attachment  in  ren^ 
'without  notice  to  the  party. 

Mr.  LatOy  for  the  defendant  in  error,  relied  upon  the 
authority  of  Mills  v.  Duryee,  as  conclusive  to  show  that 
"nul  Hd  record  ought  to  have  been  pleaded.  He  also  ci- 
ted Armstrong  v.  Carson's  executors.* 

Mu  Chief  Justice  Maashai^l  delivered  the  ^p'^^^o^  f^h, 'iWL 
mf  the  couit.  This  is  precisely  the  same  case  as  that 
of  Mills  V.  Duryee.  The  court  cannot  distinguish  the 
two  cases.  The  doctrine  there  held  was  that  the  judg- 
flient  of.  a  ^tate  court  should  have  the  same  credit,  va- 
lidity and  effect,  in  every  other  court  of  the  United 
States,  which  it  had  in  the  state  where  it  was  pronoun- 
ced, and  that  whatever  pleas  would  be  good  to  a  suit 
thereon  in  such  state,  and  none  others,  could  be  plea- 
«d  in  any  other  court  in  the  United  States. 

Jildgment  afBrmed,« 

«  7  Crauekj  481.  the  public  acts,  records,    and 

^  S  tkdl  303.  judicial  proceedings,   in  each 

«    In  Mills    V.  Duryee^    7  state,  shall  be  so  authenticated 

fJramchf    48 1 .   the   foHowtpg  as  to  take  effect  rn  every  other 

points    were    adjudged :    1  st.  state,  declaring  that  the  record 

That  the  act  of  1190,  ch.  38,  of  a  judgment  duly  autbenti- 

prescriking  the  mode  in  which  «ated  shall  have  such  faith  and 
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1818. 


credit  ts  it  has  io  the  state 
eoart  from  whence  it  was  ta- 
ken; if  in  sueh  court  it  has  the 
effect  of  record  evidence,  ii 
must  have  the  same  effect  in 
erary  other  court  within  the 
United  States,  id.  Th^t  in 
every  case  arising  under  the 
act*  the  only  inquiry  is, what  is. 
the  eflbct  of  the  judgnient  in 
the  state  where  it  was  render- 
ed. 5d>  That  whatever  might 
be  the  effect  of  a  plea  o(  nil 
ddfd  to  an  action  on  a  state 
jqdgment>  after  verdict,,  it 
could  not  be  sustained  on 
demurrer.  4th.  That  on  such 
a  plea  the  original  record  need 
Bot  he  produced  for  inspection, 
but  th&t  an  exemplification 
thereof  is  sufficient.  6th.  That 
the  act  applies  to  tlje  courU 
of  the  district  of  Colombia, 
and  to  every  other  court  with- 
in the  United  States. 

In  the  argument  of  Bordon 
w  Fitch,  15.  JoAnt.  ^ep,  121. 


in  the  sypreme  court  bf  New- 
York,  it  seems  to  have  been 
supposed  that  this  court  had 
decided  in  Mills  v.  Duryee, 
that  nul  tiel  record  was  the 
only  proper  plea  to  an  action 
upon  a  state  judgment.  But 
it  is  condieived  that  as  to  the 
pleadings,  it  only  decided  that 
nil  dehei  i^as  not  a  proper  plea; 
and  that  the  court  would  bold 
that  any  plea  (as  well  as  mil 
liel  record)  that  would  avoid 
the  judgment,  if  technically 
pleaded,  would  be  good.  ' 
Howevet  this  may  be,  it  may 
pafely  be  affirmed,  that  the 
question  is  still  open  in  this 
court  whether  a  special  pleft 
of  fraud  might  not  be  pleaded, 
or  a  plea  to  the  juri.- diction  of 
the  court  in  which  the  judg'r 
ment  was  obtained;  for  these 
might,  in'  some  cases,  be 
pleaded  in  the  state  court  to 
avoid  the  judgment. 


(Prize.) 
The  Foktuna. — Krause  et  al  Claimants. 

A  qvMtioa  of  proprietary  interest  and  concealmetot  of  papem.  Farther 
proof  ordered,  open  to  both  parties.  On  the  production  of  farther 
proof  by  the  claimant,  condemnation  pronounced. 
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When  a  noatral  ihip  owner  lendf  hit  name  to  eorer  a  fraud  with  r^        18 18* 
gard  sjto  the  cargo^  thii  circumiitance  will  »ubject  the  A^  to  eondam-     v^"v-^-^ 
naUoB.  '^^^ 

It  la  a  relaxation  of  the  rnlee  of  the  pnse  court,  to  allow  time  for  far-  '  I'ortuna. 
tber  proof  in  a  caie  whore  there  has  been  concoalment  of  materia] 
papera. 

This  is  the  same  cause  which  is  reported  anUj  to1» 
2.  p.  161.  and  which  was  ordered  to  farther  proof  at 
the  last  term.  It  was  submitted  without  argumenty 
upon  the  farther  proof,  at  the  present  term. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  p^^  ^^^ 
court.  Both  vessel  and  cargo,  in  this  case,  are  claim- 
ed in  behalf  of  M.  &  J.  Krause,  Russian  merchants, 
resident  at  Riga.  ^The  documents  and  evidence  ex- 
hibUed  Martin  Krause  as  the  proprietor  of  the  ship, 
but  the  captain  swears  that  he  considered  her  as  the 
property  of  the  house  of  M.  &  J.  Krause,  from  their 
having  exercised  the  ordinary  acts  of  ownership  over 
'her  ;  and  in  this  belief  he  is  supported  by  the  fact  that 
his  contract  i^  made  with  John  Krause,  by  whom  he  ap- 
pears to  have  been  put  in  command  of  the  ship.«   Mar- 


is TranslalionafExhUnlj^Slf. 
A:  '*  On  the  following  condi- 
tions have  J  given  to  Captain 
Henry  Behrens,  the  command 
of  the  ship  Fortana,  under 
Russian  colouis,  lying  at  pre- 
sent in  Riga. 

I,  Captain  Behrcns    shalK 
have  25  Alberts  dollars  montb- 
iy  wages. 

i.  The  whole  cabin  freight 
tias  been  allowed  bim. 


3.  He  is  (o  receive  6  per 
cent,  primage. 

4.  Travelling  expanses  for 
the  benefit  of  the  vessel,  as, 
likewise,  victualling  expenses 
for  the  use  of  the  ship  in  port, 
consistent  with  moderation, 
have  been  allowed  to  the  cap- 
tain. 

Captain  Behren*,  en  fiis 
part,' promises  to  watch  the  in- 
terest of  his  owner  in  every  re* 
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18IS.      tin  Krause,  who  appears  in  the  grand  biil  ol  sale,  is  the 
ijpij^        same  Martin  Krause  who  is  a  member   of  the  firm  of 
Fortana.    M,  &  J.  Krause. 

AiwkvTbe*      ^"  *^^  ^**  prominent  features,  this  case  bears  a  strik- 
rwnthiseaMing  resemblance  to  the  case  of  the  St.  Nicholas.    A 


Bl  NiehoUa,  vessel,  documented  as  Russian,  is  placed  under  the 
M^ToL  !•?•  absolute  controul  of  a  British  house,  is  dispatched  un- 
der the  orders  of  that  house  to  the  Havatina,  where 
'she  is  loaded  under  the  directions  of  an  individual  of 
the  name  of  Muhlenbruck,  who  assumes  the  character 
of  agent  of  the  Russian  owners  ;  she  is  then  ostensi- 
bly cleared  out  for  Riga,  but  with  express  orders  to 
call  at  a  British  port,  and  terminate  her  voyage  under 
the  orders  of  the  same  house,  under  the  auspices  of 
which  the  adventure  had  originated  and  been  so  far 
conducted. 

Under  these  circumstances,  it  was  certainly  incum- 
bent upon  the  claimant  to  show  the  previous  corres- 
pondence of  the  British  with  the  Russian  house,  and 
th^  immediate  dependence  of  the  agent  at  the  Havan- 
'  na,  upon  the  Russian  house  for  authority,  instructions, 
and  resources.  When  we  come  to  compare  the  corres- 
pondence of  Muhlenbruck  with  that  of  Smith,  the 
agent  in  the  St.  Nicholas,  we  find  here,  also,  a  striking 
similitude.  In  that  case,  the  supposed  correspondence 
with  the   Russian  principal  is  inclosed   under  cover 

spect,  and  do  the  best  he  can  Riga,  the  i2th  of  Au{rust» 

for  the  benefit  of  the  vessel.  1813. 

•  For  the  fulfilment  of  the*  Per  Proc.     John  Krause, 

present  contract!  bind  myself  (Signed)         Schuliz." 
faf  my  ttgnature. 
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to  the  British  house,  with  a  request  that  they  would  |*^ 
forward  it.  In  this  case  the  letters  covering  the  in- 
voice and  bill  of  lading,  and  directed  to  M.  &  J. 
Kr^use,  is  confided  to  the  captain,  but  with  express  in- 
structions to  forward  it  to  the  British  house,  and  await 
(their  orders. 

The  material  facts  on  which  the  court  relies,  in  mak- 
ing up  its  judgment  on  the  claim  of  the  cargo,  are  the 
following : 

In  the  fir^t  place,  there  is  a  general  shade   of  suspi- ^iti^^^'tlM 

cion  cast  over  the  whole  case,  by  the  fact  that  all  the^"^;*!^'****^ 

'      •'  papers* 

material  papers  relating  to  the  transaction  were  mys- 
teriously concealed  in  a  billet  of  wood.  Had  there 
been  nothing  fraudulent  intended,  these  papers  ought 
to  have  been  delivered  along  with  the  documentary 
evidence.  But  they  were  not  discovered  until  betray- 
ed by  one  of  the  crew.  It  is  upon  the  investigation 
of  these  papers,  principally,  that  the  circumstances 
occur  which  discover  the  true  character  of  this  voy- 
age. 

WsBt  oTavi 

Secondly.     I'here  is   no  evidence   that  this   adven-  denoe  of  the 

ture    was    ever    undertaken    under    instructions  from  JJJ^jJ*^^^ 

M.  &  J.  Krause.     But  there   is   evidence    that  every  cl**"»"*t  ^ 

^  exwtence     of 

thing  is  set  in  motion  at  the  touch  of  Bennet  &  Co.  evidence  of 
of  London.  And  although  they  affect  to  act  in  the  rest.  ' 
capacity  of  agents  of  the  Russian  house,  even  the 
rules  of  the  common  law  would  constitute  them  prin- 
cipals, in  a  case  in  which  they  cannot  exhibit  the 
authority  under  which  they  assume  the  character  of 
agents.  Again ;  there  is  no  evidence  that  any 
funds  were  furnished,  by  the  Russian  house  for  the 
purchase  of   this  cargo.     But  there  is  evidence,    anE 
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t8t8,  we  think  conclusive  evidence,  to  show  that  it  wa« 
purchased  on  funds  of  the  British  house,  remitted 
through  the  medium  of  the  cargo  of  the  Robert 
Bruce,  a  ship  loaded  by  Bennet  &  Ctf.,  and  despatch- 
ed about 'the  same  time  for  the  Havanna.  in  tne 
letter  of  instructioi\s  of  the  l8th  of  March,  1813,«  the 


a  ^'Londonj  ISth  Nov.  1813. 
Capt.  Henry,  Behrens, 

As  we  have  setlled  your 
ship's  accounts  by  paying  you 
a  balance  o(  UOel  168.  \\d. 
up  to  November  1 3th,  we  now 
agree  that  the  arrangement 
made  with  Messrs.  M.  Sf  J. 
Krause,  when  you  were  last  at 
Riga»  shall  contiaue  in  force, 
for  the  pending  voyage,  as  far 
as  refates  to  your  pay  and  pri- 
mage, and  we  agree  to  pay 
you^a  gratuity  of  one  hundred 
pounds  (100/.)  sterling  at  the 
exchange  current,  whenever 
your  voyage  shall  end,  and 
likewise  to  allow  you  your  ca- 
bin freight  at  the  rate  which 
th^  ship  receives  for  her  car- 
go. We  have  ordered  Mr.  J. 
F.  Muhlenbruck  to  supply  you 
with  the  cash  necessary  for 
your  expenses  in  the  Ilavanna 
when  arrived  out,  wliich  we 
beg  may  be  as  little  as  possi- 
ble«  And  in  case  of  your  vi^ant- 
ing  any  aid  in  Portsmouth,  ap- 
ply to 'Mr.  Andrew  Linder- 
green,.  or   in  Plymout^y   to 


Messrs.  Fuge  &.  Son,  or  in 
Falmouth  to  Messrs.  Fox^ 
Son,  who  will  supply  you  on 
showing  this  letter.  We  de- 
sire that  you  will,  with  your 
ship  Fortuna,  as  speedily  as 
possible,  join  the  West  India 
convoy  now  laying  at  Ports- 
mouth taking  sailing  instruc- 
tions, and  proceed  witli  the 
same  convoy  to  the  IJavnTinay 
whtre  you  will  apply  to  Mf. 
J.  F.  MuhlenbrucK,  at  Messrs. 
Ychazo  &  Carricabura,  mer- 
chants there.  You  will  re- 
ceive at  the  Havanna  Mr.  J. 
F.  Muhlenbruck^s  instructions 
which  you  will  follow  implicit 
ly.  Mr.  J.  F.  Muhlenbruck 
goes  out  to  the  Havanna  on 
board  the  Robert  Bruce,  or 
some  other  vessel  in  the  con- 
voy, if  the  Robert  Bruce  is  t6o 
J  ate.  Should  any  accident  l)e^ 
fal  him  in  the  vessel  on  board 
if  which  he  goes,  so  that  it  is 
ascertained  that  Mr.  J.  F. 
Muhlenbruck  cannot  arrive  at 
the  Havanna,  or  if  he  should 
not   be    arrived   there  sixty 
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captain  is  told  to  proceed  to  the  Havanna  and  await 
the  ^rival  of  Muhlenbruck,  in  the  Robert  Bruce,  for 
ordeit;'and  in  case  of  any  accidents  befalling  that 
vessel*,  to  apply  to  the  Spanish  house  of  Ychazo  & 
Carricabura,,  at  the  Havanna,  for  farther  instructions. 
And  in'  a  letter  to  the  house  of  Lorent  &'  Steinwita; 
of  Charleston,  Bennet  &  Co.  inform  them,  that  the 
Fortuna  is  despatched  to  the  Havanna  to  the  address 
of  Ychazo  and  Carricabura  to  obtain  a  freight  for 
the  Baltic,  and  request  Lorent  &  Stcinwitz  to 
advise  that  house,  if  they  could  obtain  a  freight  for 
her  to  any  port  in  Europe.  This  correspondence  is 
explained  thus :  the  cargo  of  the  Robert  Bruce  would 
probably  be  sufficient  to  load  this  ship  with  colonial . 
produce ;  rf  she  arrives  in  safety,  the  original  adven- 
ture can  then  proceed,  but  should  she  be  captured  or 
lost,  some  return  freight  must  then  be  fc  und  for  the 
Fortuna.  And  accordingly  we  find  in  the  letter  to 
Bennet  &  Cok  of  the  24th  March,a   Mvihlenbruck  soli-^ 


18 1« 

The 

Fonuiii'. 


days,  (60)  after  you  have  nr- 
ri?ed  there,  you  will  consult 
with  Messrs.  Ychazo  &  Carri- 
cabura what  is  best  to  be  done. 
Should  the  convoy  be  gone  on 
your  arrival  at  Fortsmoulhyou 
are  at  liberty  to  follow  it  with- 
out convoy.  Wishing  you  a 
good  voyage,  we  remain,  &c. 
(Signed,)  BENNETT  Co. 

On  your  arrival  at  Leith  ap« 
ply  to  Ogilvie  d&  Patterson. 

Voh.  III. 


a^'^Havarmaftith  Marchf  1 8 1 6» 
Messrs.  Cennetdc  Co. London 

Centiemen, 

I  have  the  honour  to  refer 
you  to  my  last  letters  of  2 1st 
of  February,  and  the  Istof 
March,  of  which  I  have  sent 
you  by  different  apportunities 
triplicates,  'ihe  first  letter 
principally  contained  to  re* 
quest  tl^e  favour  of  your  open* 
ing  me  a  credit  in  Jamaica  or 
33 
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cits  a  credit  on  Jamaica  or  Cadiz  as  he  expresses  it^ 
**  to  be  able  to  settle  the  surplus  of  the  amount  al- 
ready shipped  which  may  be  left  out  of  the  proceed?- 
of  the  outward  bound  shipment  of  the  Robert  Bruce.'* 
Now  the  only  shipment  he  had  then  made  was  by 
the  Fortuna;    and  this  letter  gives  advice  of  that 


Cadiz  to  be  able  to  settle  the 
sarplus  of  the  amount  already 
shipped,  which  may  be  left  out 
of  the   proceeds  of  the  out- 
bound shipment  of  the  Robert 
iiruce.     I  hope  that  the  above 
letter  has  reached  you  in  time 
to  grant  me  as  soon  as  possible 
the  favour,  and  beg  to  be  con- 
vinced that  only  tbe  greatest 
necessity  engages  me  to  re- 
quest  it ;  not  being  ab]e  to 
draw   on  either  America  or 
Engbtfid.     I    have    now  the 
greatest   pleasure    to  inform 
you  ^f  ttie  safe  arrival  of  the 
Robert  Bruce,  James  Chesse], 
master,  on  the    i9th,  under 
protection    of  his    majesty^s 
ship  North  Star,  Captain  Tho- 
mas Coe,  from  Ja.naica.  From 
Cork  she  sailed  with  convoy^ 
consisting  of  his  mpjesty  *s  ship 
Leviatlian  74,  Captain  Adam 
Drummond.    the   Talbot  20, 
Captain  Spelman  Swaine,  and 
the    Scorpion    of    IS   guns. 
Therefore,  she  has  been  the 
whole  voyage  under  convoy, 


knd  the  insurers  have  to  pay 
the  full  returns  of  6  per  cent. 
The  North  Star,  which  sails  to 
morrow,  takes  all  tbe  ready 
.  vessels  for  Europe  out  to  Ber- 
muda ;  from  thence  another 
ronvoy  will  be  granted  to  pro* 
tect  them  to  England,  or  at 
least  as  far  as  the  latitnde  of 
Halifax.     The  Russian  ship 
Fortuna,  Captain  Behrens,  la- 
den with  1590, boxes  assorted 
sugars  bound  to  Iliga,  and  for 
account  and  risk  of  Messrs. 
M.  6l  J.  Krause  at  that  place 
is  ready  to  join  this  convoy* 
I  enclose  you  invoice  and  bill 
of  lading,  which  you  will  be 
pleased  to  forwards  with  the 
first  opportunity  to  the  above 
friends.  The  Captain  Behrens 
has  got  instructions  from  me 
to  toucl),  according  to  the  pre* 
vailing  winds,  either  in  Leitb 
or  in   the  channel.     By  the 
present  circumstances  on  the 
continent  of  Europe,  Messrs^ 
M.  Si  J.  j^rause  may  have 
been  induced-  to  send  this  car* 
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«bipmcBt,a8  also  ofthe  arriyal  of  the  Robert  Bruce,      1818. 


Th« 


nnd  the  progress  he  had  made  in  disponing  of  her  car- 
go.    The  passage  quoted  means^  therefore,   (although  p^^na. 
somewhat  obscurely  expressed,)  ^4tis  possible  that  the 
outward  cargo  of  the  Robert  Bruce  may  not  be  sufficient 
to  pay  for  the  shipment  already  made  by  the  Fortuna, 

go  to  a  better  market  than  it  ,  same,  and  the  arrival  of  this 

probably  meets  at  Riga.  Should  convoy  has  brought  them  up 

they  have  given   you   aoy  in-  1-8  to  1-4  dollar  higher.  Gof- 

structiona  concerning  this  ves-  fee  is  lower,  and  I  expect  to 

eel,  the  Captain  Behrens  has  buyand  lay  in  good  coflfeoi  at 

orders  to  wait  fur   your  kind  10  to  11    dollars.      Messrs^ 

information  in   regard  of  the  Hubbeits,    Taylor' 6&  Simp-   , 

farther  destination,  which  or-  son  inform  me  that  I  may  not 

dersfrom   you  I  beg  to  send  expect  a  convoy  leaving   Ja« 

him  as  soon  as  you  know  at  maica    before     the    50th  of 

what  port  of  the  above    m^n-  April.  This  same  convoy  can 

tionedhehas  arrived  in  £ng-  arrive  here  the   10th  or  l^th 

land.     Please  to  inform  also  of  May,  and  dl  possible  exer« 

Messrs.  M.  d&  J.  Krause,  that  tion  shall  be  made  on  my  side 

I  Jiave  advanced  here  the  cap-  to  get  the  Robert  Bruce  laden 

tain,  1332  dollars  4  cents,  for  before  this  time.    I    have  till 

the  use  of  ship  Forttina.  Next  now  not  received  an  answer  of 

weeb  the  cargo  of  the  Robert  Messrs.  Hibberts,  respecting 

Bruce  wiU    be  all  delivered,  the  bills   on    London.   Tour 

and  I  endeavour  to  procure  kind  letter  of  the  18th  of  De- 

th^  highest    prices  possible,  cember  I  have  duly  received. 

The  Oznaburgs    will  sell  as  I  am  happy  that  the  sugars  a^ 

well  as  tlie  Estopillas,  but  I  bought  within  your  limits,  and 

ain  sorry  you  was  not  auie  to  wish  to  be  as  fortunate  with 

get  more  of  the  latter,  and  of  those  wanted  for  (he  Robert 

a  finer  quality,  being  aljvays  Bruce's  cargo. 
the  leading  article  of  an    as-         I  have  the  nonour,  dte. 
eortment  of  linen.    The  pri*  (Signed,) 

c«s  of  sugar  are  neariy   the  J.  F.  MUHLENBRUCK/' 
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1BI8.      and  you  must,  therefore,  furnish  tne  with  a    ciedit  to 
make  Up  the  deficiency."    Ychazo  and  Carricabura  do 
doubt  adxanced  for  the  purchase  of  the  cargo  of  su* 
gars  upon  the  credit  of  the  cargo  of  th^  Robert  Bruce, 
and  according  y  we    finl   that  house   charging  a  com- 
mission for  advancing.     On   these  facts  we  are  satisfied 
that  the  cargo  was  purchased  with  British  funds. 
Lastly ;  there  is  no  evidence  that   Muhlenbruck  was 
Want  of  e-*lie  ag2nt  of  M.  &  Jw  Krause,  and  there   is   abundant 
iJJSJJ^bro^^  evidence  of  his  being  the  avowed  and  confidential  agent 

wmUm  agent  of  tha  British  house.     We     see   in   the    midst,  of  the 

ci  the  elaim- 

anu,  and  .«- greatest  anxiety  to  keep  up  the  character  of  agent  to 

proofs  thatliethe  Russian  house,  this  g)sntleman,  without  being  awar^ 
oMhe^eiSiy®' ^*>  ^^®^  *'^*^*  ^l^^^^*^*  once  shows  to  whom  he 
holds  himself  accountable.  In  his  letter  to  Bennett 
&Co.  of  tlie  !24th  of  March,  he  requests  them  to  inforai 
the  Russian  house^  that  he  has  made  certain  advanc'e9 
on  account  of  the  ship.  But  why  request  Bennett  Sl 
Co:  to  do  this,<  if  he  was  himself  in  immediate  connec- 
tion apd  correspondence  with  the  Russian  house  i  The 
fact  is,  his  correspondence  with  the  Russian  bome'was 
fictitious,  and  bis  object  was  to  inform  Bennett  and*  Cow 
in  reality^  whibt  he  feigned  to  arldrebJ  bidwelf  t^ 
M.  &  J.  Krause,  and  thus  the  letters  to  the  latter  house^ 
cohering  the  invoice  and  bill  of  lading,>a)though  of  the 
same  ds|te  with  that  to  Bennett  Si  Co.  omits  this  piece 
of  information,  which,  in  a  real  correspondence,  would 
be  groundwork  of  a  credit  to  himself,  and  contains 
taothing  but  the  most  general  information,  just  enough 
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ki  fact  to  glpss*  oyer  the  transaction,    and  give   it  the      ISlS» 

aspect  of  reality.*  .pj^^ 

With  regard  to  the  vessel,  it    would  be   enough  to   Fortuna. 

observe,  that  if  a  neutral   ship-owner  will   lend  his  j^^xdnX  Aip 

name  to  cover  a  fraud  with  regard  to  the  cargo,  this^JJ^'f**^^! 

circumstance  alone  will  subject  him    to    coademntion.  7«'*  ^'•^* 

•  ''  to  we  €wc 

But  in  this  case  there  are,  also,   many  circumstances  to  subjecu    u 

ship   to   oof 
maintain  a  supicion  that  the  vessel   was  British   prop- demMitioD. 

erty,  or  at  least  not  owned  as  claimed.     Although  this 

court,  from  extreme  anxiety  to  avoid  sijbjec^ting  a  neu-  Relazation 

tral  to  condemnsition-,  has  relaxed  its  rules  in   allowing  ^^  inalfe 

time  for  further  proof  in  a  case  where  there  was  con-  jj^tna«irf 

cealment-of  papers,  .yet  nothing  has  been  brought  for- oJ«o»««*J"»*n* 

waid  to  support  the  neutral  character  of  the  ship.      No 

o  {Translation)  you  will  be  content  with  the 
fulfilment  of  your  kind  C3:n- 

**Havannat^4ih  Marehj  1814«  mission.  As  there  is  a  convoy 

Messrs.' M.<S&  J.  Krause^Riga.  leaving  tlits  place  to-morrow 

With  the  present  I  have  the  for  Bermuda,  I  found  it  advi^ 

'iKmour  to  send  you  die  invoice  sable  for  the  Fortmia   to  join 

and  bill  of  lading  of  a  cargo  |he  aaraei  and  wish  her  a  very 

of  Sugars  to^youf  etlUMmed  ^«ie^flin4  safe  passage.    (>f 

account  in  the  .Fortunai  Cap-  the  above  documents  I  shall 

1^  H.  Behrens.    The  sMp  send  yoti  duplicates  when  I 

could  not   take     more  than  have  the  honour  of  wiiting  you 

1520  boxes  white,  and  600  again.    IpM  prices  of  Bussian 

brown,  with  Cam[ieacliy  wood  articles  are  at  present — Ra- 
which  was  necessary  for  stow-    ven*s  Duck,  $  1 6,  Canva8949. 

ing  ;  together  $57,  517  4,  for  Iron  can  only  be  sold  with   a 

which  you  will  please  give  me  lo3s,  and  in  small  quantities, 

credit.  The  sugars  are  of  the  as  the  price  has  fallen,  d&c. 
Jiew  crop  bought  at  a  moder-        (Signed,) 

ate  price,  and  of  a  very  good  J.  F,  MUHLENBRUCIL** 
<>uality.   Aud  I  Aitter  myself 


MS  CASES  IN  THE  SUPREME  COURT 

ltl8«      charter-party,  no   original  correspondence,  nothing,  in 


Q^l^l^^    fact,  bat  those  formal  papers  which    never  fail  to  ac- 
r.        company  a  fictitious,  as  well  as  a  real,  transaction.    On 

.  ™>yt  tijg  contrary,  we  find  the  captain,  without  any  instruc- 
tions from  his  supposed  owners,  submitting  implicitly 
to  the  orders  of  Bennett  &  Co.  in  every  thing ;  and  the 
latter  assuming  even  a  control  over  the  contract  which 
he  exhibits  with  h'  supposed  owner  in  Riga,  and  ex- 
pressing a  solicitude  about  hjis  expenses,  which  could 
only  have  been  suggested  by  a  consciousness  that  the 
house  of  B.  &  Co.  would  have  to  pay  those  expenses. 

Upon  the  whole,' we  are  satisfied  that  it  is  a  case  for 
condemnation  both  of  ship  and  cargo. 

Decree  affirmed. 


(Constitutional  and  Common  Law.) 
Oelstonj  et  al,  v.  Hott. 

Uo^r  the  judteitry  act  of  1769,  ch.  20.  ■.  25.  giving  appellate  jaritdie- 
tioato  ihe  supreme  court  of  the  United  States  tram  the  final  judg- 
nent  or  decree  of  the  highest  court  of  law  or  equity  of  a  state,  in 
oeruia  eases,  the  writ  of  error  may  be  directed  to  any  court  in  which 
the  record  and  judgment  on  which  it  is  to  act  may  be  found  ,  and  if 
ibe  record  has  been  remitted  by  the  highest  court,  &c.  to  another 
eoart  of  the  state,  it  may  be  brought  by  the  writ  of  error  from  that 
eourt. 

The  eourta  of  the  United  States  have  an  txelutwe  cognizance  of  the 
fMctioasofforibitttro  uponaUaeizurea  made  uuder  the  laws  of  tb» 
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United  Bt»!ep;  and  it  it  not  competent  for  •  elate  court  to  ODtertaia  1818. 
or  decide  Midi  queaiion  of  forfeiture.  If  a  aentenee  ofcoDdeinnaiioD 
be  definitively  pronounced  by  the  proper  court  of  the  United  Statee, 
it  ia  conclusive  that  a  forfeiture  is  incurred;  if  a  aentenee  of  aequittal 
it  ia  equally  conclusive  against  the  forfeiture ;  and  io  either  eaae,  the 
question  (cannot  be  a^ain  litigated  in  any  <^mRion  Uw  forum. 

Where  a  seizure  is  made  for  a  supposed  forfeiture,  under  a  law  of  tho 
United  States,  no  action  of  trespass  lies  in  any  common  lew  tribuMly 
until  a  final  decree  is  pronounced  upon  the -proceeding  m  rem  to  en- 
force surh  forfeiture ;  far  it  depends  upon  the  final  decree  of  tbo 
court  proceeding  in  rem  whether  such  seizure  is  to  be  deemed  right- 
ful or  tortious,  and  the  ncliou,  if  brought  before  such  decree  if  made, 
ia  brought  too  aoon. 

If  a  suit  be  brought  against  the  seizing  officer  for  the  supposed  trespasf 
while  the  suit  fot  tbo  forfeiture  \n  depending,  the  fact  of  kuch  pendeoey 
m.iy  be  pleaded  in  abatement,  or  a  temporary  bar  of  the  action.  If 
after  a  docrea  of  condemnati  in,  then  that  fact  may  be  pleaded  aa  • 
bar;  if  afler  an  acquittal,  with  a  certificate  of  rea««>nable  cause  of 
aeiznre,  then  th.itmiy  be  pleaded  as  n  bar.  If,  after  an  acquittal  with- 
out sbch  certificate,  then  the  officer  ia  without  any  justification  for 
the  seizure,  and  it  ia  definitively  aettled  to  be  a  tortioua  act.  If  to  an- 
actioii*of  trespass  in  a  sUie  court  for  a  seizure,  the  seizing  officer 
plead  the .  fact  of  farfditure  in  his  dofouce  without  averring  a  lit  pen. 
dens,  or  a  condemnation,  or  an  acquittal  with  a  certifisato  of  reisona- 
blM  cause  of  seizure,  the  plea  is  bad ;  for  it  attempta  to  put  in  iaaue  the 
question  of  forfeiture  m  a  state  co^rt. 

At  common  la^y  ony  person  may,  at  his  peril,  seize  for  a  forfeiture  to  tbo 
goTemment,  and  if  the  g<ivernroent  adopt  his  seizure,  and  the  prop- 
erty is  condemned,  he  is  justified.  By  tho  act  of  the  iSih  of  February 
1793,  ch.  8.  s.  97«  officers  of  the  revenue  are  authorized  to  make  sei- 
zures of  any  ship  or  goods  for  any  breach  of  the  lawaof  the  United 
Stales. 

The  statute  of  1794,  ch.  50,  s.  3.  prohibiting  lue  fitting  out  any  ahip 
Jbc.  for  the  service  of  any  foreign  prince  or  states  to  cruise  against  tho 
eubjecTs,  he.  of  any  orher  foreign  prince  or  state,  does  not  apply  to 
any  new  government,  unless  it  has  been  acknowledged  by  the  Uqlted 
Statea,  or  by  thegovermnent  ofthe  country  to  which  such  newfatato 
belonged.  And  a  p'ea  which  aets  up  a  foffeiture  under  that  act  in  fit- 
ting out  a  ship  lo  cruise  against  such  new  state,  must  aver  auob  recog . 
nitton,  or  it  is  bad. 

A  plea  justifying  a  seizure  under  this  atatute  need  Dot  atate^  the  partie- 
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1S!8.  oliT  prinee  or  ttate  by  name,  ngi'mti  whom  the  ?h:p  was  intand«il*t» 

eroisa. 

A  plaa  jastifying  aaeizure  and  detention  by  virtue  of  the  7ih  seel  ion  of 
theaet  of  1794,  imdcr  the  i*ipre»(tf  instrticiinnv  of  the  pre«idcD-,  inunt 
ater  that  the  naval  or  military  force  of  the  Unisod  Slates  was  ninptny 
ed  for  that  psrpose,  and  t^at  the  seizor  belonged  to  the  Ttco  so  em- 
ployed. Tbe7th  section  of  the  act  was  not  intended  to  apply  except 
to  cases  where  a  seizure  or  detention  cniHd  not  be  enfuiced  by  th«i* or- 
dinary power,  and  there  was  a  neeefl«i*.y,  in  the  opinion  of  the  Presi- 
dent, te  employ  naval  or  military  power  for  this  purposie. 

To  trespaas  for  taking  and  detaininfr,  and  converting  property,  it  is  snf- 
iieienijo  plead  a  justifieation  of  the  liking  and  detention;  nnd  if  the 
plaintiff  relies  on  the  conYorsion,  be  should  reply  it  by  way  ef  new  as 
sifnment. 

A  plea  alleging  a  seizure  for  a  forfeiture  as  a  justification,  should  not 
only  state  the  facts  relied  on  to  establish  the  f  jrfeiiure,  but  aver  that 
thereby  the  property  became,  and  was  actually,  furfei;<sd,.  and  was  sei- 
zed as  forfeited. 

Errqf  to  the  court  for  the  trial  of  impeachments 
and  correction  of  errors  of  the  State  of  New-York. 

This'Cause  had  been  removed  into  that  court  by  the 
present  plaintiffs  in  error,  by  writ  of  error  directed 
to  the  supreme  court  of  the  said  state.  In  January, 
1816,  the  court  of  the  ftate  of  New- York  for 
the  correction  of  errors  in  all  things  afiirured  the 
judgment  which  had  been  rendered  by  the  supreme 
court  of  the  state  of  New- York,  in  favour  of  Hoyt^ 
the  present  defendant  in  error.  Arid  before  the  com" 
ing  of  the  writ  of  error  issued  from  this  court,  the 
said  court  for  the  correction  of  errors  of  the  state  of 
New-York,  according  to  the  laws  of  the  state  of  New- 
York,  and  the  practice  of  that,  court,  had  remitted  the 
record,  which  had  been  removed  from  the  supreme 
court  of  the  state  of  New- York,  to  the  said  su- 
preme court,  with  a    mandate  thereon  requiring  the 
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knpreme  court  of  the  state  of  New-York,  to  execute  the     1818. 
judgment,  which  bad  Ueen^  so  rendered  by  it  in   favour 
of  the  defenda9t  la  error.'    And  the  saidlrecord  having 
been  so  remitted,  >the   court    of  errors  .  of  the  state  of 
New- York  upon  the  coming  of  the  said  writ  of  error. 
fr6m  this   court,  made  the   following   return   thereto: 
^^State  of  New- York,  ss.     Th,e  president  of  the  senatet 
the  senators,   chancellor,    and  judges  of  the  supreme 
court,  in  the  court  for  the  trial  of  impeachments  and  the 
correction  of  errors;  certify   and  return  to  th^  supreme 
court  of  the  United  States,  that  before  the  coming  of 
their  writ  of  error,  the  transcript  of  the  record  in  the 
cause,  in  the  said  writ  of  error  mentioned,  together  with 
the  judgment   of  this  court  thereon,!  and   all   things 
touching  the  same,  were  duly  remitted  in  pursuance  of 
the  statute  instituting  this  court,  into  the  supreme  court 
of  judicature  of  this  state,to  the  end  that  farther  procee- 
dings might  be  thereupon  had,  as  well  for  execution  as 
otherwise,  as  might  be  agreeable  to  law  and  justice;  and 
in  which  supreme  court  of  judicature,  the  said  judgment, 
and  all  other  proceedings  in  the  said  suit,  now  remain 
of  record;  and  as  the  same  are  no  longer  before,  or  with- 
in the  cognizance  of  this  court,  this  court  h  unable  to 
make  any  other  or  farther  return  to  the  said  writ.     All 
which  is  humbly  submitted.'*      Thereupon  the  counsel 
for  the  plaintiffs  in  error  made  an  application  to  the 
supreme  court  of  the  state  of  New-York,to  stay  the  pro- 
ceedings upon  said  judgment,  till  an  application  could 
be  made  to  this  court  in  respect  to  the  said  writ  of  error. 
To  avoid  this  delay,  the   counsel   under  the  advice  or 
suggestion  of  the  judges  of  the  said  supreme  court  of 
Vot.  III.  33 
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J818,  the  staW  of  New-^Ycfrk,  entered  into  the  following  agree- 
merit,  viz.  "It  is  agreed,  bet\ccen  the  attorneys  of  the 
above  named  'plaintiffs  arid  defendant  in  error,  that 
the  annexed  is  a  true  copy  of  therecord  and  bill  of  ex- 
ceptions, returned  by  the  supreme  court  of  the  state  of 
New-York,  to  the  court  of  errors  of  the  said  state,  and 
remitted  by  the  said  cotirt  r>f  errofs^,  fn  the  affirmance 
of  the  judgment  of  the  sard  supreme  cburt  to  the  said 
supreme  court.  And  that  the  said  copy  shall  be  con- 
sidered by  the  said  supreme  t:ourt  of  the  United  States, 
as  a  true  copy  of  the  said  record  and  bill  of  exceptions, 
and  shall  have  the  same  effect  as  if  annexed  to  the  writ 
of  error  in  the  above  cause  from  the  said  snprcme  court 
of  the  United  States,  and  that  the  cTerk  of  the  suprem^ 
court  of  the  state  of  New-York  transmit  the  same,  with 
this  agreement  to  the  clerk  of  the  supreme  court  of  the 
United  States,  and  that  the  same  be  annexed  by  the  said 
clerk  of  the  supreme  court  of  the  United  States,  to  the 
said  writ  of  error,  as  a  true  copy  of  the  said  record  and 
bill  of  exceptions." 

Record  and  Bill  of  Exceptions.'  ' 
City  and  County  of  New-York,  ss.  Be  it  remember* 
ed,  that  in  the  term  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirteen,  came  Goold 
Hoyt,  by  Charles  Graham,  his  attorney,  into  the  Su- 
preme court  of  judicature  of  the  people  of  the  state  of 
New  York,  before  the  justices  of  the  people  of  the  state 
of  New  Yoxk,  of  the  supreme  court  of  judicature  of  the 
same  people,  at  the  capitol,  in  the  city  of  Albany,  and 
impleaded  David  Gelston  and  Peter  A.  Schenck,  in  a 
certain  plea  of  trespass,  on  which  the  said  Gk>oId  Hojt 
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declared  against  the  said  David  Gelston  and  Peter  A.      1B18. 
Schench  in  the  words  following :  gTio^ 

City  and  County  ot  New-York,  ss.:    Goold  Hoyt,         y. 
plaintiff  in  this   suit,  complains  of  David  Gelston  and      Hoyt. 
Peter  A.  Sch^nck^  defendants  in  the  suit,,  in  custody, 
&c.:  For   that,  whereas,  the    said  defendants,   on  the 
tenth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ten,  with  force  and  arms,' at  the  city 
of  New-York,  in  the  county  of  New-York,  and   at  the 
first  ward  of  the  same  city,  the  p;oods  and  chattels  of  the 
said  plaintiff)-  of  the  value  of  two  hundred  thousand 
dollars,  then  and  there  found  did  take  and  carry  a/vay, 
and  other  injuries  to  the  said  plaintiff  then  and  there  did, 
to  the  great   damage*  of  the  said  plaintiff,    and  against 
the  peace  of  the  people  of  the  Slate  of  New- York.     And, 
also,  for  that  the  defendants,  afterwards,  to  wit,  on  the 
•ame  day  and  year  last  aforesaid,  at  the  city  and  coun- 
ty, and  ward  aforesaid,  with  force  and  arms,  to  wit',  with 
swords,  staves,  hands,  and  feet,  other  goods  and    chat- 
tiels  of  the  said  plaintiff,  to  wit,  a  ship  or  vessel  of  the 
said  plftintiff,  called  the  American  Fagle,  together  with 
hertfickle,  apparel,  and  furniture,  five  hundred  tons  of 
stone  ballast,  one  hundred  hogsheads  of  water,   one 
hundred  and  thirty   barrels  salted  provisions,    twenty 
hogrsheads  of  ship-bread,   of  the  value  of  two  hundred 
thousand  dollars,  at  the  place  aforesaid,  found,  did  take 
and  carry  away,  and  other  wrongs  and  injuries  to  the 
said  plaintiff  then,  and  there  did,  to  the  great  damage  of 
the  said  plaintiff,  and  against  the  peace  of  the  people  of 
the  state  of  New* York:  And  also,    for  that  the  said 
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1818.      defendants,  afterwards,  to  wit,  on  the  aame  day  and 


Gfdaton 


year,  and  at  the  place  aforesaid,  the  goods  and  chattels 
'^"  of  the  said  plaintiff,  to  wit,  a  ship  or  vesftel  of  the  said 
Hoft.  plaintiff,  called  the  American  Eagle,  together  with  her 
tackle,  apparel,  and  furniture,  five  hundred  tons  stone 
ballast,  one  hundred  hogsheads  of  water,  one  hundred 
and  thirty  barrels  of  salted  pfoyisionsp  and  twenty  hogs- 
heads of  shijS-broad,  of  the  value  of  two  hundred  thous- 
and dollars,  then  and  there  being  and  found,  seised, 
'took,  carried  away,  damaged,  and  spoiled,  and  conyer. 
ted  and  disposed  thereof,  to  their  own  use,  and  other 
wrongs  to  the  said  plaintiff  then  and  there  did,  to  the 
great  damage  of  the  said  plaintiff,  and  against  the  peace 
of  the  said  people  of  the  state  of  New- York:  And,  also, 
for  that  the  said  defendants,  on  the  sa^ne  day  and  year 
aforesaid,  with  force  and  arms,  to  wit,  with  swords^ 
stares,  hands,  and  feet,  to  wit«  at  the  city,  county, 
and  ward  aforesaid,  seised  and  took  a  certain  tfhip 
ox  Teasel  of  the  said  plaintiff  of  great  value,  to  wit, 
of  the  value  of  two  hundred  thousand  dollars,  and  in 
which  said  ship  or  vessel  the  said  plaintiff  then  and 
there  intended,  and  was  about  to  carry  and  convey  cer- 
tain goods  and  merchandises,  for  certain  freight  and 
reward,  to  be  therefor  paid  to  him  the  said  plaintiff; 
and  then  and  there  carried  away  the  said  ship  or 
vesseU  and  kept  and  detained  ithe  same  from  the 
said  plaintiff,  for  a  long  space  of  time,  to  wit, 
hitherto,  and  converted  and  disposed  thereof  .to  their 
own  use;  and  thereby  the  said  plaintiff  was  hindered 
and  prevented  from  carrying  and  'conveying  the  said 
goods  and   merchandises  as    aforesaid,    and  thereby 
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lost  and  was  deprired  of  all  the  profit^  benefit,  and  ad-  ^*|^ 
vantage  which  Ihiorht  and  would  otherwise  have  arisen  q^w^^ 
and  accrued  to  him  therefrom,  to  wit,  at  the  city^  n 
t^ounty  and  w^rd  aforesAid,  and  other  wrongs  and  Hoft. 
injuries  to  the  said  plaintiff  then  and  there  did,  against 
the.  peace  of  the  people  ofthe.state  of  New-York,  and 
to  the  great  damage  of  the  said  plaintiff.  And  also,  for 
that  tlie  said  defendants,  afterwards,  to  wit.  on  the 
same  day  and  year  last  aforesaid,  at  the  city,  county, 
and  ward  aforesaid,  with  force  and  arms,  seised,'  and 
took  possession  of  divers  goods  and  chattels  of  the  said 
plaintiff,  then  and  there  found,  and  being  in  the  whole 
of  a.large  value,  that  is  to  say,  a  shrp  or  vessel  of  the 
said  plaintiff,  called  the  American  Eagle,  together  with 
her  tackle,  apparel,  and  furniture,  five  hundred  tons  of 
stone  ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  of  salted  provisions,  twenty 
hogsheads  of  ship-bread,  of  the  value  of  two  hundred 
thousand  dollars,  and  staid  and  continued  in  possession 
of  the  said  goods  and  chattels,  so  by  them  seized  and 
taken  as  aforesaid,  and  the  said  goods  ana^^hattels  af- 
terwards took  and  carried  away,  from  and  out  of  the 
possession  of  the  said  plaintiff:  whereby,  and  by  rea* 
son,  and  in  consequence  of  such  said  seizure,  and  of 
other  the  piremises  aforesaid,  the  said  plaintiff  not  only 
lost,  and  was  deprived  of  his  said  goods  and  chattels, 
and  of  all  profits,  benefits,  and  advantages,  that  couM 
have  arisen  and  accrued  to  him  for  the  use,  sale,  em- 
ployment, and  disposal  thereof,  but  ws^  also  forced  and 
obliged  to,  and  did  'actually,  lay  out  and  expend  large. 
Bums  01  money,  and  to  be  at  further  trouble  aind  expense 
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1818.      in  and  about  endeavouring  to  obtain  restitution    of  the 
OelctCm     P'^^P^^^y  ^^  by  the  said  (defendants  seized,  as  aforesaid^ 
r.     '    and  other  wrongs  and  injuries  to  the.said  plaintiflF  then 
Ho}f.      and  there  did,  against  the  peace  of  thj  people   of  the 
state  of  New-York,  and   to  the   damage   of  the   said 
plaintiff  of  two  hundred  thousand  dollars ;    and,  there- 
fore, he  brings  suit,  &c. 

Anc(  the  said  David  Gelston  and  Peter  A.  Schcnck 
thereto  pleaded  in  the  words  following  : 
1st  Flit.  Xnd  the  said  David  Gelston  and  Peter  A.  Schencky 
by  Samuel  B.  Romaine,  their  attorney,  come  and  de* 
fend  the  force  and  injury,  when,  &c.,  and  say  that  they 
are  not  guilty  of  the  said  supposed  trespasses,  ab6ve  laid 
to  their  charge,  or  any  part  thereof,  in  manner  and  form 
as  the  said  Goold  Hoyt  hath  above  thereof  complained 
against  them,  and  of  this  they  put  themselves  upon  the 
country. 

And  for  a  further  pl^ain  this  behalf,  as  to  the  sev- 
eral trespasses  mentioned  in  the  first,  second,  third, 
foiirth,  and  fifth  counts  in  the  declaration  of  the  said 
plaintiff  mslitioned,  to  wit,  in  taking  and  carrying  aWay 
the  goods  and  chattels  of  the  said  plaintiff,  mentioned 
in  the  first  count  in  the  said  declaration  of  the  said 
plaintiff;  in  taking  and  carrying  away  the  goods  and 
chattels  of  the  ^aid  plaintiff,  to  wit,  a  ship  or  ve'lssel  of 
the  said  plaintiff,  called  the  American  Eagle,  together 
with  her  tackle,  apparel,  and  furniture,  five,  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of  water, 
one  hundred  and  thirty  barrels  of  salted  provisions,  and 
twenty  hogsheads  of  ship-bread,  mentioned  in  the  sec- 
ond coimt  in  the  said  declaration  of  the  said  plaintiff; 
in  ieiaiDgy  taking,  carrying  away,  damaging,  spoiling^ 
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codTcrtinpr,  and  (lisposihg  to  their  own  use,  the  good*    'ISIS. 
and  chattels  o£ihe  saiit  plaintiffyto^yit,^a  ship  or  res-    ^  ^^^ 
sel  of«the  said  plaint^fT;  cs^lled  the/A|3|er4can  Eagle,  to*        ^ 
gether  with  her  tackle,  j^pparel,  and  furniture,  five  hun-      H«jfl. 
dred  tons«af  ston^ballast,  one   buijilired   hogsheads  of 
;wat^r|pi)e  hundred  and  thirty  Jbarrels  of  salted  provis- 
ions,'and  twent^hogisb^ads  of  iship-bread,  mentioned  in 
tj^%  tl)^<l  count  in  the  said  declaration  of  the  said  plain- 
t^ff/  iiKsei-ahg,  takings  carrying  away,  keeping  and 
detaining^  and-CQnverting.jifid  disposing  to   their  own 
IW)  a  certain  ship    or  .vesj^l    of  the   said  plaintifT, 
ineo^ioned  in  the  fourth  C£|U£^t  in    the  said   declaration- 
pf  the  said  plainti^^  and,  ip  seizing  and  taking  pOsses- 
luon  of,  and  in  taking  and  carrying  from   and    oat  of 
the  possession  of  the  said  plaintiff,  the  goods  and  chat- 
telS'  of  the  said  plaintiff,  to  wit,  a  ship,  or  vessel  df  the 
Haid.    plaintiff;     callied     the  .  JVnierican     Eagle,     to- 
gether with  .hei;  tackle,    apparel,  and  furniture,   five 
hundred  tons  of  ^tojic  ballast,  one  .  hundred  hogsheads 
,4>f  waiter,   one    hundred  and   [thirty    barrels  of   salted 
^ovisions,  and  twenty  hogsheads  of  ship^)iread|  men 
tjoni^d  in  the.fifth  count  in.  the  said  declaration  of  the 
said  plaintifl^  above  supposed  to  have  been  *  committed 
by  the  said    David  Gel ston    and    Peter  A.  Sdienck ; 
they,  the  said  David  Gelston  and    Peter.  A.    Schen^k, 
by  leave  of  the  court  here  for  this  purpose  first  liad 
and  obtained,  according  to  the  form  of  the  statute  in 
such  case   made  and    provided,   say,    that    the    said 
Goold  Hoyt  ought  not  to  have  or  yiaintain  his  afore- 
Said  action  against   them,   because  they  say  that   the 
taid  ship  or  vessel,  called   the  American   Eagle,   with 
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J818.      her  tackle,  apparel,  and    Airriilture,   the  five    hundred 
tons  of  stone  ballast,  one   hundred    hofshead   of  wa- 
ter, one  hundred   and   thirty  barrels  of  salted  proyi- 
sions,  and  twenty  hogsheads  of   ship-bread,  mentiont4 
in  the    second,  third,   and  fifth  coiinii  in  the    said 
declaration  of  the  said  plaintiiT,  are  the  same  and  not 
other  or  different ;   and  that  the  seizing,  taking,  car- 
rying away, .  keeping,   detaining,  damaging,  spoiling, 
converting  and  disposing  thereof   to  their   own  use, 
mentioned  in  the  second,  third,  and  fifth  counts  in  the 
•aid  declaration  of  the  said  plaintiff,  are  the  same  and 
not  other  or  different.      And    the   said  David   Gels* 
ton  and  Peter  A.  Schenck   further  say,  that  the  ship 
or  vessel,  mentioned  in   the  fourth  count  in  the  said 
declaration  of  the  said  plaintiff,  is  the  same   ship  or 
vessel,  called  the   American    Eagle,    mentioned    in 
the  second,  third,  and  fifth  counts  in  the  said  declara- 
tion of  the  said  plaintiff,  and  not  other   or  different ; 
and  that  the  seizing,  carrying  away,  keeping  and   de- 
taibing,  and  converting  and  disposing  thereof,   to  their 
own  use,  mtptioned  in  the  fourth    count  in    the    said 
declaration  of  the  said  plaintiff,  is  the  sam)e  seizing, 
taking,  carrying  away,   keeping    and    detaining,    and 
convert iner  and  disposing  thereof,  to  their  own    use^ 
mentioned  in  the'second,  third,  and  fifth  counts'  in  the 
•aid  declaration  of  the  said  plaintiff,  and  not  other  or 
different.     And  the    said  David    Gelston    and.  Peter 
A.  Schenck  further  say,  that  the  said  shin  or  vessel, 
called  the  American  Eagle,  with  her  tackle,  apparel, 
and  furniture,  and  the    five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water^    one  hun* 
dred  and    thirty    barrels    of   salted    provisions,    and 
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ttrcnty  hogsheads  of  ship-bread,  mentioned  in  the  second,      IS  IS. 
third,  and  fift^ttHints  in  the  said  declaration  of  the  said    qT^^J?^ 
plaintiff,  are  Csciaded  in  and  are  the  only   goods  and        t 
chattels  embcaced   by  the  general  description  of  goods     "ojrt 
and  chattels  i«|<mtioned  in  the  first  count  in  the  said  de- 
claration of  the  Itaid  plaintiff,  and. that  the  takinf;  and 
carrying   away  .  thereof,   mentioned  in   the    said  first 
count  in  the  said  declaration  of  the  said  plaintiff,  is  the. 
same  tsdcing  and  carrying  away  thereof  mention  in  the 
saia  second,  thirds  and  fifth  counts  iii  the   said  declara- 
tion of  the  said  plaintiff,  and  not  other  or  different;  .and 
tnat  the  several  trespasses  mentioned  in  the  first,  second^ 
third,  fouithf  and   fifth   counts  in  the  said   declaration 
of  the  said  plaintiff,    are  the    same  trespasses,, and  not 
other  or  .different.     And  the  said   David  Gelston  and 
Peter  A.  Schenck  further  day, '  that  before  the  tenth 
day  of  July)  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and   ten,  to  wit,  on   the  first  day  of  July,  in 
the  year  last  aforesaid^  at  the  port  of  If  ew- York,  id  the 
district  of   New- York,   to  wit,    at  the    city    of  NeW- 
York,  in  the    county  of   New-York,    and.'  iL   the  first 
ward  of  the  said  city,  the  said    ship  or  vessel,  called 
the    American    Eagle,    with  her  tackle,  apparel,   and 
furniture,   was  attempted   to  be  fitted  out  and  armed, 
and  that  the   said    five  hundred  tons  of  stone  ballast^ 
one  hundred  hogsheads    of   water,  one   hundred   and 
thirty  barrels  of   salted    provisions,    and.  twenty  hogs^ 
heads  of  ship^bread.   were*  then  and   there  procured 
for  equipment  of  the  said   vessel,  and  were  then    an'* 
there  on  board  of  the  said   vessel,  as  a  <part   of  het 
said  equipment,  with  intent  that  the  said  ship  or  ves« 
Vol.  IIL  34 
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ttlS.      del,' called  the' American  £agle,  shoald  be  employed 
in  the  service  of  a  foreign  state^    to   wit,    of  that  part 
of  the  iffiaml   of   St.  Domingo  wt^ich  was  then  under 
the   government  of  Petion,  to  commit  hostilities  upon 
the  subjects  of  another  foreign  state,  with  which  the 
United  States  of  America  were  then  at  peace,  to- wit, 
of  that   part  of  the  island  of  St.  Domingo  which  was 
then  under  the  government    of  Christophr,    contrary 
to  the  form  of  the  statute  in  such  c^se  made  and  pro- 
provided.      And    the    president    of  the   said    United 
Stales,  to  wit,    James  Madison,  who   was  then   presi* 
d^nt    of  the    said    United    States,    bj  virtue    of  the 
power  and  authority  Tested  in  him  by  the  constitution 
and  laws   of  th^  ^aid  United  ^ates,  4.id,  afterwards, 
to  wit,  on    the    sixth   day  of  July,  in    the   year  last 
aforesaid,  at  Washington,  to  wit,  at  the  city  of  New- 
York,  in  the  county  of  New-York,  and   at   the  ward 
afosesaid,   authorise,    empower,   instruct,   and   direct 
thi^   said    David  Gelston    ancT  Peter  A..  Schenck    to- 
seise,  take,  earry  away^  and  detain,  as  forfeited  to  the 
use    of   thr^said    United    States,    the    said   ship  or 
reaael,  called  the   American  Eagle,  with  ber  tackle, 
apparel,  and  furniture,   ami  the  said  five  hundred  tons 
of  stone  ballast,  one    hundred   hogsheads  of  water,, 
one  hundred  and    thirty  barrels  of  salted    prbvisions, 
and    twenty   hogsheads   of  ship-bread:    And  the   said 
David  Gelston    and    Peter  A.    Schenck'  further  say,' 
that  they  did  afterwards  to  wit,  on  the   tenth  day  of 
July,  in  the  year  last  aforesaid,  at  the  port  of  New- 
York,  in  the  district  of  New-York,  to  wit,  at   the  city 
of   New-Ybrk,    in  the    county    of   New- York,    and 
at   the  ward  aforesaid,  by  virtue  of  the  said  power 
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and  a\ithority«   and  in  pursuance  of  the  said  instruc-      1818. 
tions  and  directiinns  so  given  as  aforesaid  to  them,  the 
raid    David  Qelston  and  Peter   A.    Schenck,  by  the 
said   president  of  the  said   United  States,    and    not 
otherwise,  seize,  take,  carry  away,  and  detain  the  said 
ship  or  vessel,  called  the  American    Eagle,  with   her 
tackle,  apparel,  and  furniture,  and  the  said  five  hundred 
tons    of  stone    ballast,    one    hundred     hogsheads   of 
water,     one    hundred    and    thirty   barrels    of  salted 
previsions,    and    twenty  hogsheads  of  ship-bread,  as 
forfeited  to  the  use  of  the    said  United  States,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and 
provided:  And  the  said  David  Oelston    and    Peter   A. 
Schenck  further  say,  that  the  seizing,  taking-  carrying 
away,  and  detaining  of  the   said  ship    or.  vessel,    with 
her  tackle,  apparel,    and  furniture,  and    the.  said  five' 
hundred  tons  of  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted  provis- 
ion8«  and    twenty    hogsheads    of  shiy-bread,    by  the 
said  David    Grelston   and    Peter  Al  Schenck,  on    the 
tenth   day   of  July   one  thousand  eight  hundred  and 
ten,  as  aforesaid,  is  the  same  seizing,  taking,  carrying 
away  and    detaining  of  the    said   ship   or    vessel « with 
her    tackle,  apparel,   and  furniture,  and  the  said  five 
hundred  tons   of   stone    ballast,  one    hundred   hogs-- 
heads   of  water,   one   hundred  and   thirty   barrels  of 
salted   provisions,    and   twenty    hogsheads   of   ship- 
bread,  mentioned  in  the  several  counts  in  the  said  de- 
claration of  the  said  plaintiff,  and  not  other  or  differ- 
ent: And    this   they,   the    sail    David    Oe)ston   and 
Peter   A.    Schenck,  are   ready  to   verify;    wherefore 
thej  pray  judgment  if  the  said  Ooold  Hoyt  ought  to 


860  CASBS  IN  THE  SUPREME  COURT 

tSlSp      hare  or  maintain  his  aforesaid  action  thereof  agaiitfi 
them,  &.€• 

3:  And  tor  a  further  plea  in  this  behalf,  as  to  the 
several  trespasses  mentioned  in  the  first,  second,  thirds 
fourth,  {ind  'fifth  counts  in  the  declaratioD  of  the  said 
plaintiff  mentioned,   to  wit,  in   taking   ami    carrying 
away  the  goods  and.  chattels  of  the  said  plaintiff,  men- 
tioned   in  the  first  count  in   the  said  declaration- of 
the  said  plaintiff;  in  taking  and  carrying  away  the  ^oods 
and  chsCttels  of  the   said  plaintiff^  to  wit;  a  ship  or 
vessel    of    the    said  .plaintiff,    called   4he  Am«riean 
Eagle,  together  with  her  tackle,    apparel,  and-furni* 
ture,  five  hundred  tons  of  stone  ballast,  one   hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels   of 
salted  provisions,  and  twenty  hogsheads  of  ship4}read, 
mentioned  in  the  second  count  in  the  said  declajation 
of  the  said  plaintiff;  in  seizing,  taking,  carrying  away 
damaging,  spoiling,  converting,  and  disposing  to  their 
own  use,  the  goods  and  chattels  of  the  said   plaintiff^ 
to  wit,  a  ship  or  vessel  of  the  said  plaintiff,  called   the 
American  Eagle,    together   with   her  taokle,  apparel, 
^nd  furniture,  five  hundred  tons  of  stone  ballast,  one 
hundred   hogsheads  of  water,  one   hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
phipbre^d,   mentioned   in  the  third  count   in  the  said 
"leclarajion   of  the  said    ptaintifl^  in    seizing,  taking, 
carrying  away,  keeping  and  detaining,   and  convert* 
jng  and  disposing  to  their  own  use,  a  certain  ship  or 
vessel  of  the  said   plaintiff,  mentioned   in  the  fourth 
(ount  in  the  said  declaration  of  the  said  plaintiff,  and 
in  seizing  and  taking  possessiqn  of,  and  in  taking  and 
<;arrying  from  and  out    Qf  the  possession  of  the  aaid 
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plaintiff,  to  wit,  a  ship  or  yessel  of  jbt  said  plaintiffi  lilt 
called  the  American  Eagle,  together  with  her  tackle,  ""^^ 
apparel)  and  furniture,  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  ifrater,  one  hun* 
dred  and  thirty  barrels  of  salted  provisions,  and  twen 
tj  hogsheads  of  ship  bread,  mentioned  in  the  fifth 
count  in  the  said  declaration  of  the  said  plaintilTi 
above  supposed  to  ^ave  been  committed  by  the  said 
David  Oelston  and  Peter  A.  Schenk,  they,  the  said 
David  Gelston  and  Peter  A.  Schenk,  by  jeave  of  the 
court  here  for  the  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  stich  case  made 
and  provided,  say,  that  the  said  Goold  Hoyt  ought  not 
to  have  or  maintain  his  aforesaid  action  against  th^m, 
because  they  say,  that  the  said  ship  or  vessel,  called 
the  American  .  Eagle,  with  her  tackle,  apparel,  and 
furniture,  the  five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheads'  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions*  and  twenty  hogsheads  of 
ship-bread,  mentioned  in  the  second,  third,  and  fifth 
counts  in 'the  said  declaration  of  the  said  plaintiff, 
are  the  same,  and  not  other  or  different;  and  that 
the  seizing,  taking,  carrying  away,  keeping,  detain- 
ing,'  damaging,  spoiling,  converting,  and  disposing 
thereof  to  their  own  use,  mentioned  in  the  second, 
third,  and  fifth  counts  in  the  said  declaration  ^  the 
said  plaintiff,  are  the  same,  and  not  other  or  different : 
And  the  said  David  Gelston  and  Peter  A,  Schenck 
further  say,  that  the  ship  or  vessel  mentioned  in  the 
fourth  count  m  the  said  declaration  of  the  said  plain- 
tiff, is  the  same  ship  or  vessel,  called  the  American 
Eagle,  mentioned  in  the  second,  third)  and  fifth  counts 
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mt«  in  the  said  declaration  of  tlie  said  plaintiff,  and  not 
other  or  different;  and  that  the  seizing",  carrying 
away,  keeping   and  detaining,    and    converting    and 

Hoyt  disposing  thereof,  to  their  pwu  use,  mentioned  in  the 
fourth  count  in  the  said  declaration  of  the  said  plain- 
tiff, is  the  same  seiking,  taking,  carrying  away,  keep- 
ing and  detaining,  and  converting  and  disposing 
thereof,  to  their  own  use,  mentioned  in  the  second,' 
third,  and  fifth  counts  in  the  said  declaration  of  the 
imid  plaintiff,  and  not  other  or  different :  And  the  said 
l)avid  Gelston  and  Peter  A.  Schenck  further  say, 
that  the  said  ship  or  vessel,  called  the  American 
Eagle,  with  her  tackle,  apparel,  and  furniture,  and 
the  five  hundred  tons  of  stone*  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels 
.  of  salted  provisions,  and  twenty  hogsheads  of  ship- 
bread,  mentioned  in  the  second,  third,  and  fifth  counts 
in  the  is?  id  declaration  of  the  said  plaintiff,  are  in- 
cluded in,  and  are  the  only  goods  and  chattels  em- 
braced by  the  general  description  of  goods  and  chat- 
tels, mentioned  in  the  first  count  in  the  said  declara- 
tion of  the  said  plaintiff,  and  that  the  taking  and  car- 
rying away  thereof,  mentioned  in  the  said  first  count 
in  the  said  declaration  of  the  said  plaintiff,  is  the 
same  taking  and  carrying  away  thereof,  mentioned 
in  til^^aid  second,  third,  and  fifth  counts  in  the  said 
declaration  of  the  said  plaintiff,  and  not  other  or  dif- 
ferent ;  and  that  the  several  trespasses  mentioned  in 
the  firbt,  second,  third,  fourth,  and  fifth  counts  in  the 
said  declaration  of  the  said  plaintiff,  are  the  same 
trespass,  and  not  other  or  ^different:  And  the  said 
David  Oelston  and   Peter  A.  Schenck   further    say, 
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that  before  the  tenth  day  of  July,  in  the  year  of  o^r  181#. 
Lord  one  thousand  eight  hundred  and  ten,  to  wit,  on 
the  first  day  of  July,  in  the  year  last  aforesaid,  at  the 
port  of  New- York,  in  the  district  of  New-York,  to 
wit,  at  the  city  of  New- York,  in  the  county  of  New- 
York,  and  at  the  first  ward  of  the  said  city,  the  said 
ship  or  vessel,  called  the  AmericM  Eagle,  with  Y^x 
tackle,  apparel,  and  furniture,  was  attempted  to  be 
fitted  out  and  armed,  and  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of  wa- 
ter, one  hundred  and  thirty  barrels  of  salted  provi- 
sions, and  twenty  hogsheads  of  ship-bread,  were 
then  and  there  procured  for  the  equipment  of  tie 
said  vessel,  and  were  then  and  there  on  board  of  the 
said  vessel,  as  a  part  of  her  said  equipment,  with  in* 
tent  that  the  said  ship  or  vessel,  called  the  American 
Eagle,  should  be  employed  in  the  service  of  some  for- 
eign state,  to  commit'  hostilities  upon  the  subjects  of 
another  foreign  state,  with  which  the  United  Statei 
were  then  at  peace,  contrary  to  the  form^  of  the  Stat- 
ute  in  such  case  made  and  provided/  And  the  pres- 
ident of  the  said  United  States,  to  wit,  James  Madi- 
son, who  was  then  president  of  the  said  United  States, 
by  virtue  of  the  power  and  authority  vested  in  him 
by  the  constitution  and  laws  of  the  said  United 
States,  did  afterwards,  to  wit,  on  the  sixth  day 
of  July,  in  the  year  last  aforesaid,  at  'Washing- 
ton, to  wit,  at  the  city  of  New- York,  in  the  coun- 
ty of  New- York,  and  at  tne  ward  aforesaid,  au- 
thorize, empower,  instruct,  and  direct  the  said  Da- 
vid Gelston  and  Peter  A,  Schenck  to  take  pos- 
session of,  and  detain  the-  said  ship  or  vessel,  call- 
ed the    American    Eagle,    with    her    tackle,  apparel 
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Ills,  and  famiturej  and  the  said  five  hundred  tons  of  stoni^ 
ballast,  one  nundred  hogsheads  of  wa  ter,  one  hun- 
dred and  thirty  barrels  of  salted  provisions,  and  twen-' 
tj  hogsheads  of  ship-bread,  in  order  to  the  execution 
of  the  prohibitions  and' penalties  of  the  act  in  such 
case  mad^  and  provided :  And  the  said  David  Gelston, 
and  Peter  A.  Schenck  further  say,  that  they  did 
afterwards,  to  vnt,  oh  the  tenth  day  of  July,  in  the 
year  last  aforesaid,  at  the  port  of  New- York,  in^  the 
district  of  New- York,  to  vnt,  at  the  city  of  New- 
York,  in  the  county  of  New-York,  and  at  the  ward 
aforesaid,  by  virtue  of  the  said  pdwer  and  authorityi 
and  in  pursuance  of  the  said  instructions  and  direc- 
tions so  given  as  aforesaid  to  tiiem,  the  said  David 
Gelston  and  Peter  A.  Schenck,  by  the  said  president 
of  the  said  United  States,  and  not  otherwise,  take 
possession  of,  and  detain  the  said  ship  or  vessel,  calI-< 
ed  the  American  Eagle,  with  her  tackle,  apparel  and 
furniture,  and  the  said  five  hundred  tons  of  stone  bal- 
last, one  hundred  hogsheads  of  water,  one  hundred 
and  thirty  barrel's  of  salted  provisions^  and  twenty 
hogsheads  of  ship-bread,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  the  act  in  such 
case  made  and  provided :  And  the  said  David  QeU 
ston  and  Peter  A.  Schenck  further  say,  that  the 
taking  possession  of,  and  detaining  of  the  said  ship 
or  vessei^  with  her  tackle,  apparel,  and  furniture,  and 
th^  s^id  hve  hundred  tons  of  stone  ballast,  one  hun-* 
dred  hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
ship-bread,  by  the  said  David  Qelston  and  Peter  ^  A. 
Schenck,  on  the    tenth  day   of   July,    one    thousand 
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ciglit  Imndred  and  ten,  aa  aforesaid,  is  the  same 
seizing,  taking,  carrying  away,  and  detaining  of  the 
said  ship  or  vensel,  with  her  tackle*  appiarel,  and  fur- 
niture, and  the  said  five  hundred  tons  of  stone  bal- 
last, one  hundred  hogsheads  of  water,  one  hundred  and 
thirty  ban  els  of  salted  provisions,  and  t^renty  hogsheads 
of  ship-bread  mentioned  in  the  several  ccfants  in  the 
said  declar<ation  of  the  said  plaintiff,  and  not  other  or 
different :  And  this  they,  the  ^aid  David  Gelston  and 
Peter  A.  S<ihenck,  are  ready  to  verify ;  ^wherefore 
they  pray  Judgment  if  the  said  Goold  Hoyt  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against 
them,  &c. 

And  to  which  the 'said  foregoing    pleas,  was   sub- 
joined the  following  notice. 

SiE — Please  to  take  notice  that  the  defendants,  at 
the  trial  of  the  above  cause,  will  insist  upon,  and  give 
in  evidence,  under  the  general  issue  above,  pleaded^ 
that  the  ship  or  vessel  called  the  American  Eagle, 
with  her  tackle,  apparel,  and  furniture,  before  -the 
tenth  day  of  July,  in  the  year  of  our  Lord  onetbon* 
sand  eight  hundred  and  ten,  to  wit,  on  the  first  day 
of  July,  in  the  year  last  aforesaid,  at  the  port  of  New* 
York,  in  the  district  of  New- York,  to  wit,  at  the  city 
of  New- York,  in  the  county  of  New- York,  and  at  the 
first  ward  of  the  said  city,  was  attempted  to  be  fi^ed  out 
and  armed,  and  was  fitted  out  and  armed,  and  that 
the  said  five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  oT  water,  one  hundred  and  thirty  barrels  of 
salted  provisions,  and  twenty  hogsheads  of  ship-bread 
were  procured  for  the  equipment  of  the  said,  vessel  and 
were  then  and  there  on  board  of  the  said  Teasel^  a$ 
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lili.  A  part  of  her  sai4.  equipment,  with  intent  that  tbiir 
said  ship  or  vessel,  called  the  American  Eagle,  should 
be  employed  in  the  service  of  a  foreign  prince  or  state^ 
to  wit,  of  that  part  of  the  island  of  .St.  Domingo 
which  was  then  under  the  government  of  Petion^  to 
cruise  and  commit  hostilities  upon  the  subjects,  citir' 
sens^  and  jyoperty  qfknother  forel^  prince  or  state 
with  which  the  United  States  were  then  at  peace,  to 
wit;  of  that  pait  of  the  jfland  of  St.  Domingo  which 
was  then  under  the  government  of  Christophe,  con« 
trary  to  the J'orm  of  the  statute  in  such  case  made  and 
provided :  And  the  said'  defendants  will  also'  insist 
upon,  and-give  in  evidence  under  the  said  plea,  that, 
th^  said  ship  or  vessel,  with  her  tackle,  apparel,  and 
furniture,  on  the  day  and  year  last  aforesaid,  at  the 
port  of  New-York,  in  the  district  of  New-York,  to 
wit,  at  the  city  of  New  York,  in  the  county  of 
New- York,  and  at  the  ward  aforesaid,  was  at- 
'  tempted  to  be  fitted  out  and  armed,  and  was  fitted 
otit  and  armed,  and  that  the  said  five  hundred 
^ons  of  stone  bdllast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted  pro- 
visions, and  twenty  hogsheads  of  ship-bread,  were 
procured  for  the  equipment  of  the  said  vessel,  and 
were  then  and  there  on  board  of  the  said  vessel,  as  a 
part  of  her  said  equipment,  with'intent  that  the  saidt 
ship  or'  vessel  should  be  employed  in  the  service  of 
some  foreign  prince  or  state,  16  cruise  and  commit 
hostilities  upon  the  subjects,  citizens,  and  property  of 
some  other  foreign  prince  or  state^  with  which  the 
U&ited  States  were  then  at  peace^  contrary  to  the 
Ibrm  of  the  statute  ui  such  case  made  and   provided^ 
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And  the  said  defendants  will  also  insist  upSn,  and  ItH. 
^ve  in  evidence  under  the  said  plea,  that  he,  the  said 
David  Gelston,  was  jcbllcctorv  and  that  he,  the  said 
Peter  A.  Schenck,  was  surveyor  of  the  customs  for 
the  district  of  jhe  city  of  New-York,  on  the  lOlh  day 
of  July  one  thousand  eight  hundred  and  ten,  and  be- 
fore that  time,  and  that  they  have  ever  since  con«* 
tinned  to  be  collector  and  sweyor  as  aforesaid^iand 
thsfthey,  the  said  David  Gelston  and  Peter  A.  Schenck 
as  collector  and  surveyor  as  aforesaid,  and  « not  oth. 
crwise,  did,  on  the  said  tenth  day  of  July,  in  the  year 
last  aforesaid,  at  the  port  of  New-York,  in  the  district 
of  New- York,  to  wit,  at  the  city  of  New-York,  in  the 
county  of  ^ew-York,-and  at  the  first  ward  of  the  said 
city,  seize,  take,  and  detain  the  ship  or  vessel,  with 
her  tackle,  apparel,  and  furniture,  and  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred  hogsheads 
of  water,  one  huudred  and  thirty  barrels  of  salted  pro. 
visions,  and  twenty  hogsheads  of  ship-bread,  according  . 
to  the  forih  of  the  statu|§an  such  case  made  and  pro- 
vided, and  by  virtue  of  tbe  power  and  authoiity  vested 
in  them  by  the  constitution  and  laws  of  the  United 
States.    Dated  this  11th  day  of  March,  1813. 

And  the  said  Goold  Hoyt,  to  the  said  first  plea, 
joined  issue,  and  to  the  second  and  third  pleas  the  said 
Ooold  Hoyt  deniurred as  follows: 

And  as  to  the  plea  of  the  said  David  Qelston  and 
Peter  A.  Schenck,*  by  them'  first  above  pleaded^  and 
whereof  they  have  put  themselves  upon  the  country, 
the.said  Goold  Hoyt  doth  the  like,  &c. 

And  as  to  the  pleas  by  the  said  David  Gelston  andj 
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above  pleaded  in  oar,  the  said  Goold  Hoyt  saithy 
"^7"^  ^^^^  ^^®  second  and  third  pleas  of  the  ^  said  David 
Hcft.  Geiston  and  Peter  A.  Schentk,  or  either  .of  them,  and 
the  matters  therein  C4>ntained,  in  manner  and  form  a» 
tbe  ^ame  are  above  pleaded  and  set  forth,  are  not  auf. 
ficieni,  in  Iav«  to  bar  and  precl^^^  him,  the  said 
.  OoioM  Hoyt,  from  having  an4  maintaining  his  ajction 
lifof'esaid,  against  the  said  David  Geiston  and  Peter 
A«  Schenck ;  and  that  he,  the  said  Go<^1d  Hoyt,  1$ 
not  bound  by  the  law  of  the  land  to  answer  the  same, 
lind  this  he  is  ready  to  verify  ;'  wherefore,  for  want  of 
a  sufficient  plea  in  this  Ixehalfy  the  said  Goold  Hoyt 
P^J^  judgment,  and  his  damages  by  him  sustained, 
on  occasion  of  the  committing  of  the  said  trespasses,  to 
f>e  adjudged  to  him,  &c. 

And  the  oaid  David  Geiston,  and  Peter  A*  Schenck 
thereupon  ioined  in  demurrer  as  follows : 

And  the  said  David  Geiston  and  Peter  A,  Schenck 
fay,  that  their  sjaid  pleas,  by  them  secondlv  and  third 
ly  ^bove  pleaded,  <end  the  matters  therein  contained, 
in  manner  and  form  as  the  same  are  above  pleaded 
and  set  forth,  are  sufficient,  in  law,  to  bar  and  pre* 
l^lude  the  said  Goold  Hoyt,  from  havini;  and  maintjain* 
ing  bis  aforesaid  action  •  thereof  against,  them,  the 
said  David  Geiston  and  JPeter  A.  Schenck :  and  that 
they,  the  said  David  Geiston  and  Peter  A.  Schencjc, 
are  ready  to  verify  and  prove  the  same,  iiFheii,  where, 
and  in  such  manner  as  the  said  cour  tshail  direct ; 
wherefore,  inasmuch,  as  the  said  Goold  Hoyt  has  not 
answered  the  saifl  second  and  third  pleas,  nor  hitherto, 
in  fiiy  manner,  dented  the  same,  the  said  David  Gel* 
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-rton  and  Peter  A.  Schenck,  pray  iudffment,  and  that      lAt^ 
the  said  Goold   Hoyt  may  be   barred  from  having,  or 
maintaining:,    his    aforesaid    action    thereof   against 
theupy  the  said  David  Grclston  and  Peler  A.  Schenck^ 
&c. 

And,'  aften^ard«,  the  said  dfmurrer  ^as  brought  pji 
to  be   argued  before  the  said  supreme   court,, at  t^e 
city  hall  of  the   city  of  New-York,  and  judgment>ttaf  • 
given  against  the  said   David   Grelston   and  Peter  A» 
Schenck  upon  the  said  demurrer. 

And  afterwards,  to  wit,  at  the  sittings  of  nisi  priu8«Bill  of  Ei* 
licld  at  the  ,city  hall  of  the  city  of  New- York  afore- ^•P^^®^ 
said,  in  and  for  the  said  city  and  county,  on  the  fif* 
teenth  day  of  November,  m  the  year  of  our  Lqrd 
one  thousand  eight  hundred  and  fifteen,  before  the 
honourable  Ambrose  Spencer,  esq.  one  of  the  justice'^ 
of  the  supreme  court  of  judicature  of  the  people  of 
the  state'  of  New- York,  assigned  to  hold  pleas  in  the 
«aid  sittings,  according  to  the  forj^  of  the  statute  in 
such  case  maae  and  provided,  the  aforesaid  issi^e,  ap 
joined  between  iue  said  parties  as  aforesaid,  came  on 
to  be  tried  by  a  jury  of  the  city  and  county  of  Np^-r 
York  aforesaid,  for  that  purpose  empanneled,  that  ip 
io  say,  Walter  Sawyer,  Edward  Wade.  WilHara  Prjjpflr, 
James  M*Cready,  Richard  Loines,  ^ohn  Rod^er^, 
Aslier  Marx,  Benjamin  Gomez,  Samuel  MilbanJk^fi 
J;ames  E.  Jennm^s,  George  Riker,  and  Jaqol)  let- 
ting, good  and  lawful  men  of  the  city  and  county  of 
New- York,  aforesaid,  at  which  day  canre  the^e  a.8 
well  the  .  said  Gpold  Hoyt  as  the  said  David  Gelstop 
^A  Peter  A.  Schenck,  by  their  respective  iattprnifiii 
^oresaid^  and  tl^e  jurors  pf  the  jury,  fe^pa^eled  1^ 
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then  and  there,*  in  due  manner,  chosen  and  sworn  to 
♦.  try  the  same  issue  ;  antl  upon  the.  trial  of  Ihat  issue 
Hojt.  t)|0  counsel  learned  in  the  law  for  the  said  Goold 
Hoyt,  to  maintain  and  prove  the  said  issue  on  their 
party  gave  in  evidence,  that  at  the  time  of  the  seizure 
of  the  said  ship^  American  Eagle,  by  the  said  David 
G^kton  and  Peter  A.  Schenck,  she  was  in  the  actual, 
full,  and  peaceable  possession  of  the  -said  Goold 
Hoyt,  and  that,  on  the  acquittal  of  the  said  veFs^l  in 
the  district  court  of  the  United  States,  for  the  district 
of  NeW'York,'it  was  decreed  that  the  said  vessel  should 
be  restored  to  the  said  Goold  Hoyt,  t^e  qlaimant  of 
the  said  vessel,  in  the  said  district  court :  and  for 
that  purpos.e  the  counsel  of  the  said  Goold  Hoyt 
gave  in  evidence  the  proceedings  in  the  sahl  district 
court  of  thfe  United  States,  by  which  it  appeared  that 
a  libel  had  been  filed  in  the  name  of  the  United^ 
States  against  the  said  ship  American  Eagle,  in 
wl&ch  it  viras,  amonj[  other  things,  alleged,  tl^at  the 
said  ship  had  been  fitted  out  and  armed,  and  at-, 
tempted  t6  be  fifted  out  and  armed,  and  equipped 
mud  furnished,  with  intent  to  be  employed  in  the.  ser- 
vice of  Petion  against  Christ ophe,  and  in  the  service 
of  that  part  of  the  island  of  St.  Domingo  w£ich  was 
then  under  the- government  of  Petion,  agaiiist  that 
pisrt  of  the  said  island  of  St;  Domingo  which  was. 
thett  under  the  government  of  Christophe,  contrary 
to  the  statute  in  such  case  made  and  provided ;  and 
that  the  said  Goold  Hoyt  had  filed  an  answer  to  the 
•aid  libel,  and  a  claim  to  tb^  said  vessel,  in  which  the 
iaid  Ooold  Hoyt  had  expressly  denied  the  truth  qC 
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the  allegations  in  the  said  libel;  and  it  also  appeared      f  Ifl^ 


Gaklop 


by  the  said  proceedings,  that  in  the  month  of  April, 
one  thousand  eight  hundred  and  eleve^j  an  application  .^^ 
had  been  made  to  the  said  district  court^  by  tbe  Ho]fl« 
said  Gooid  Hoyt,  to  have  the  said  ship  appraised*  and  to 
have  her  delivered  up  to  him  on  giving  security  fo'r 
her  appraised  value;  and  it  also  appeared,  by  the 
said  proceedings,  that  appraisers  had  Deen  appointed  - 
by  the  said  court/ and  that  they  had  appraised  the^iaid 
ship,  her  tackle,  &c;  at  thirty-five  thousand  dollars,  and 
that  the  said  appraisement  had  been  filed,  andliad  not 
been  excepted  to;  and  that  the  sureties  offered  by  the ' 
said  Goold  Hovt,  for  the  appraised  value  of  the  said 
ship,  had  been  accepted  by  the  said  court;  and  it  aho 
appeared,  by  the  said  proceedings,  that  the  said  cause 
had  been  tried  before  the  said  district  court«  and  that  the 
said  libel  had  been  dismissed,  and  that  the  said  ship  had 
been  decreed  to  be  restored  to  the  said  claijiant,  an^ 
that  a  certificate  of  reasonable  cause  for  the  seizure  of 
the  said  vessel  had  been  denied.  And  the  counsel  of 
the  said. Goold  Hoyt,  to  maintain  and  prove  the  said 
isaue,  did  give  in  evidence  that  the  value  of  the  said 
ship,  her  tackle,  apparel,  apd  furniture,  at  the  time  of 
her  seizure  as  aforesaid,  was  one  hundred  thousiind 
dollars,  and  did  also  give  in  tvidence,  that  the  said 
Peter  A.  Schenck  seized  and  took  possession  of  the 
Aid  ship  by  the  written  directions  of  the  said  Davicl 
Gelston;  but  no  other  proof  wis  ojBered  by  the  said 
plaintiff,  at  that  time,  of  any  right  qr  title  in  the  said 
plaintiff  to  the  said  vessel;  and  here  the  said  plaintiff 
tested  his  cause. 
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Htfr  Whereupon  the  counsel  for  the  defendants  did,  therf 

Q^ldbn  ^^^  there,  insist,  before  the  said  justice,  on  the  behalf 
Y,  '  of  the  said  defendants,  that  the  said  several  matters  so 
"**?*•  produced  and  given  in  evidence  on  the  part  of  the 
J>laintiif  as  aforesaid,  were  insufficient,  and  ought  not 
to  be  admitted  or  allowed  as  sufficient  evidence  to  enti- 
tle the  said  plaintiff  to  a  irerdict;  and  the  said  counsel 
tot  the  defendants  did,  then  and  there,  pray  the  said 
justice  lo  pronounce  the  said  matters,  so  produced  and 
given  in  evidence  for  the  said  plaintiff,  to  be  insu^cierit 
to  entitle  the  said  plaintiff  to  a  verdict  in  the^aid  cause, 
and  to'  nonsuit  the  said  plaintiff;  but  to  this  the  counsd 
learned  in  the  law,  of  the  said  plaintiff,  objected,  and 
(fid  then  and  there  insist  before  the  said  justice,  that, 
thi^  same  were  sufficient,  and  ought  to  be  admittitd  and  al* 
lowed  to  be  sufficient  to  entitle  the  said  plaintiff  to  a 
verdict;  a*nd  the  said  justice  aid  then  and  there  declare 
itiid  deliver  his  opinion  to  the  jury  aforesaid,  that  the 
said  several  matters  so  produced,  and  ^iven  in  evi* 
deAceon  the  part  of  the  said  plaintiff,  we're  sufficient  to 
entitle  the  said  plaintiff  to  a'  verdict,  and  that  he  ought 
hot  to  be  nonsuited:  whereupon  the  said  counsel  for  th^ 
de'fe'tfdants  did,  then  and  there,  on  the  behalf  of  the 
Mi  defendants,  except  to  the  aforesaid  opinion  of  the 
i^aid  jd'stice,  and  insisted  that  the  said  several  matters, 
8^'  produced  and  eriven  in  evidence,  were  not  sufficient 
to  entitle  the  ^id  plaintiff  to  a  verdict,  and 'that  he 
oiight  to  be  nonsuited. 

After  the  said  motion  for  a  nonsuit  had  been   re* 
^dsed,  and  the  opinion  of   the  said  justice*  had  been  ^ 
excepted    to  as   aforesaid,    the   counsel   of  the    said 
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Ooold  Hoyt,  did,  in  the  progress  of  the'  trial,  give  in  lili^ 
eyidence,  on  the  part  of  the  said  Goold  Hoyt,  that  he 
purchased  the  said  ship  of  James  Gillespie,  who  had 
purchased  her  of  John  R,  Livingston  and  Isaac  Cla* 
aon^  the  owners  thereof;  ahd  that  in  pursuance  of 
such  purchase,  by  the  plaintiff,  the  said  James  Gil- 
lespie  had  delivered  full  and  complete  possession  of 
the  said  ship,  her  tackle,  &c.  to  the  said  plaintiff,  before 
the  taking  thereof  by  the  defendants. 

And  the  said  motion  for  a  nonsuit  having  been  re- 
fused, and  the  opinion  of  the  said  justice  accepted  to 
as  aforesaid,  the  said  counsel  for  the  said  defendants 
did,  thereupour  state  to  the  said  jury,  the  nature  and 
circumstances  of  the  defendant's  defence,  and  did 
then  and  there  offer  to  prove  and  give  iii  evidence, 
bj  way  of  defence,  or  in  mitigation  or  diminution  of 
damages^  that  the  said  ship  or  vessel,  called  the  Ame^ 
rican  Eagle,  with  her  tackle,  apparel,  and  furniture, 
before  the  tenth  day  of  July,  in  the  y^ar  of  our  Lord 
one  thousand  eight  hundred  and  t^n,  to  wit,  on  the 
first  day  of  July,  in  the  year  last  aforesaid,  at  the 
port  of  New- York,  in  the  southern  district  of  New- 
York^  to  wit,  at  the  cityof  New-York,  in  the  county 
of  New-York,  and  at  the  first  ward  of  the  said  city^ 
was  attempted  to  be  fitted  out  and  armed,  and  w^ 
fitted  out  and  armed,  ai^^d  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogshead  of  vr^^ 
ter,  one  hundred  and  thirty  barrels  of  salted  proyi-»* 
npns,  and  twenty  hogsheads  of  ship-bread,  were 
procured  for  the  equipment  of  the  said  vessel,  and 
were  then  and  there  on  board  of  the  said  vessel,  as 
a  part  of  her  said  equipment,    with  intent  that  tha 
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1818.  said  ship  or  vessel,  called  the  American  Eagle,  shonU 
be  employed  in  the  service  of  that  part  of  the  island  oi 
St.  Domingo  which  was  then  under  the  goveinment  of 
Petion,  to  cruise  and  commit  hostilities  upon  the  sub- 
jects, citizens,  and  property  of  that  part  of  the  island  of 
St.  Domingo  #hich  was-  men  under  the  govetrtm^nt  of 
Chrjstophe,  contrary  to  the  form  of  the  statute  in  such 
ease  made  and  provided.' 

And  the  said  counscd  of  the  said  defendants  didy 
then  and  there,  offer  to  prove,  and  give  in  evidence^ 
by  way  of  defence,  or  in  mitigation  or.  diminution  of 
damages,  that  he,  the  said  David  Oelston  was  col- 
lector, and  that  he,  the  said  Peter  A.  Schenck,  was 
surveroT  of  the  customs,  for  the  district  ot  the  city 
•f  New- York,  on  the  tenth  day  of  July^  one  thou- 
sand eight  hundred  and  ten,  and  before  that  time^ 
an<l  afterwards,  contmued  to  be  collector  and  sur- 
veyor as  aforesaid  ;  and  that  they,  the  said  David 
Gelston  and  Peter  A.  Schenck,  as  collector  and  sut-" 
veyor  as  aforesaid,  and  not  otherwise,  did,-  on  Ihe 
said  tenth  day  of  July,  in  the  ye^r  last  aforesaid,'  at 
the  port  of  New"- York,  in  the  southern  district  of 
New- York,  to  wit,  at  the  city  of  New- York, '  in  the 
eounty  of  New- York,  '^nd  at  the  first  wafd  of  the 
wmd  city^  seize,  take,  and  detain  the'  said  ship  or  yes-^ 
tel  wit^  her  tackle,  apparel, .  and  furniture,  and  the 
said  five  hundred  tons  of  stone  ballast,  toe-hundred 
hogsheads  of  .water,  one  hundred  and  thirty  bariehl 
of  salted  provinions,  and  twenty  hogsheads  of  .ship- 
bread,  according  to  the  form  of  the  statute  m  sucii 
•tSQ  madef  and  provided,  and  by  -virtue  of  the  power  x 
wd  authority  vested  in  thtnt  by  th,e  constitiltton  and 
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laws  of  the   United   States^  and   for  such  cause  as  is      ]8ll# 
herein  before  stated. 

And  the  ^aid  counsel  of  the  said  defendants,  did, 
t'beh  and  there,  insist,  before  the  said  justice,  on  the 
b€  half  of  the  said  defendants, » that  tlffc.  said  several 
matters,  so  offered  to  be  proved  and  given  in  etidence 
on  the  part  of  the  said  defendants  as  aforesaid,  ought 
to  be  admitted  and  allowed  to  be  proved  and  given  in 
evidence,  in  justification  of.  the  trespass  charged 
against  the  said  defendants,  or  in  mitigation  or  diminu* 
tjon  of  the  damages  claimed  by  the  plaintiff  as  afore* 
said. 

And  the  said  counsel  for  the  said  defendants,  did^ 
then  and  there,  pray  the  said  justice  to  admit  an4i 
allow*  the  said  matters  so  offered  to' be  proved  and 
given  in  evidence,  to  be  proved  and  given  in  evi'* 
dence  in  justification  of  tbe  trespass  charged 
against  the  said  defendants,  or  in  mitigation  or 
diminution  of  the  damages  claimed,  by  the  plain- 
tiff as  aforesaid  ;  but  to  this  the  coansel  learned  in 
the  law,  of  the  said  plaintiff,  objected,  and  did,  then 
and  there,  insist, .  before  the  said  justice,  that  tha 
same  ought  not  to  be  aidmitted,  or  allowed  to  be 
proved  or  given  in  evidence,  iti  justification  of  Ihe 
trespass  charged  against  the  said  defendants,'  and 
that  the  same  ought  not  to  be  admitted,  or  allowed 
to  be  proved  or  given  in  evidence,  in  mitigation  or 
diminution  of  the  damages  claimed  by  the  plaifitii 
98  aforesaid,  inasmuch  as  the  counsel  of  the  said 
Goold  Hoyt  admitted,  that  tbe  defendatit^  had  not 
been  influenced  by  any  malicious  motives  in  making 
the  said  eeiziire,  and  that  they  had  not  acted  witk 


«76  CASES  IN  THE  SUPREME  COURT. 

1818.  any  view  or  design  of  oppressing  or  injoring  Ifct 
plaintiff.  And  the  said  justice  did^  then  and  tkert,  d«» 
clare  and  deliver  his  opinion,  and  did  then  and  tlwre 
overrule  the  whole  of  the  soid  evidence,  so  offered  to 
be  proved  bj^tbe  said  defendants,  and  did  declare  it  to 
be  inadmissible  in  justification  of  the  trespass  charged 
against  the  said  defendants ;  and  after  the  admission  so 
made  by  the  counsel  of  ^he  said  Goold  Hovt,  as  afore* 
said,  did  declare  and  deliver  his  opinion,  that  the  said 
evidence  ought  not  to  be  received  in  mitigation  or  dim* 
inution  of  the  said  damages,  as  the  said  admission  pre* 
eluded  the  said  plaintiff  from  claiming  any  dai^agts 
against  the  defendants  by  way  of  punishment  or  smart 
money^  and  that  after  such  admission  '  the  plaintiff 
could-  recover  only  the  actual  damages  sustained,  and 
with  that  direction  left  the  same  to  the  said  jury ; 
and  the  jury  aforesaid,  then  and  there  gave  their  ver- 
dict for  the  said  plaintiff  for  one  hundred  and  seven 
thousand  three  hundred  and  sixty-nine  dollars  anil 
forty-three  cents  damages  :  whereupon  the  said  coun-* 
sel  for  the  said  defendants,  did,'  then  and  there,  oii 
the  behalf  of  the  said  defendants,  except  to  the  afore* 
said  opinion  of  the  said  justice,  and  insisted  that  the 
said  several  matters,  so  offered  to  be  proved  and  given 
ii^=evidence,  ought  to  have  been  admitted  and  given 
evidence  in  justification  of  the  trespass  charged  against 
the  .said  defendants,  or  in  mitigation  or  diminution'^ 
of  the  damages  claimed  by  the  plaintiff  as  afore* 
said. 

And  inasmuch  as  neither  the  said  several  matters 
«o  produced  and  given  in  evidence  on  the  part  of  the 
^aid  plaintiff,  and  by  the  eounieL  of  the  said  defei* 
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duitf  objected  to,  as  insufficient  evidence  to  entitle  t%\t. 
the  said  plaintiff  to  a  rerdict  as  aforesaid,  nor  the 
said  sereral  matters:. so  offered  to  be  proved  and  given 
in  evidencci  on  the  part  of  the  said  defendants,  in 
jostification  of  ihe  trespass  charged  against  tne  said 
defendants,  or  in  mitigation  or  diminution  of  the  da- 
mages claimed  by  the  plaintiff  as  aforesaid,  appear 
by  the  record  of  the  ver(bct  aforesaid,  ine  said  coun* 
sel  for  the  said  defendants  did,  then  and  there,  pro* 
pose  their  exceptions  lo  the  opinions  anc^  decisions 
of  the  said  justice|^  and  requested  him  to  put  his  seal 
to  this  bill  of  exceptions,  contabing  the  said  several 
matters  so  produced  and  e:iven  in  evidence  on  the 
part  of  the  said  plaintiff  as  aforesaid,  and  the  said  se* 
veral  matters  so  offered  to  be  proved  and  given  in 
evidence,  on  the  part  of  the  said  defendants  as  afore* 
said,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  thereupon  the  said 
justice,  at  the  request  of  the  said  cbunsd  for  the  said 
defendants,  did  put  his  seal  to  this  bill  of  exceptions, 
on  the  said  fifteenth  day  of  November, ,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifteen, 
pursuant  to  the^  statute  in  such  case  made  and  provi* 
ded« 

If  either  party  shall  require  the  proceediijgs  in  ^Ae 
district  court  to  be  set  out  more  at  leng^,  then  it  is, 
undent6bd;thatsnch  proceedings  shall  be  engrafted  in* 
io  the  bill  of  exceptions,  and  form  part  thereof, 

(Signed)  AMBROSE   SPENCER, 

[US.] 
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1118*  The  bill  of  exceptions  being  carried  beforre  the    «ttf» 

i^JJ^     premc  court  of  the  state  of  New-York,  the  cxceptio&i 

^         were  disallowed  by  the.  court.     The   cause   was    thea 

H03*      carried  to  the  court  of  errors  of  the  state, 'where  the 

judgment  of  the  supreme  court  of  the  state  was  affirmed 

and  the  cause  Iras  brought  to  this  court  in  the  manner 

hefore  stated. 

MarchUtht  The  Attorney  General^  (Mr.  ^Rush,)  for  the  plain- 
^^''''  tiffs  in  error,  argued,  I.  That  the  special  matter  offer- 
ed in  evidence  by-  the  plaintiffs  in  error  ought  to 
have  been  admitted  as  a  defence  to  the  action,  or  at 
any  rate,  that  it  ought  to  have  b^en .  admitted.  The 
587th  section  of  the  act  of  1793,  contains,  jn  general 
terms,  a.provision  that  it  shall  be  lawful  for  any  reve- 
nue officer  to  go  on  board  of  any  vessel  for  purposes  of 
Bearch  anc  examination  ;  and  if  it  appear  that  a  breach 
of  any  law  has  been  Committed,  whereby  a  forfeiture 
has  been  incurred,  to  make' a  seizure.  It  has  been  the 
wise  policy  of  the  law,  by  enactments  and  decisions 
co-extensive  with  the  range  of  publrc  office,  to  throw 
its  shield  over  officers-  while  acting  under  fair  and 
honest  convictions.  Thus,  under  the  English  statutes, 
no  justice  of  the  peace,  .  or  even  constable,  can  be 
siMd  for  any  thing  done  officially  who  is  not  clothed 
with  some  protection  more  than  is  allowed  to  ordina- 
ry defendants ;  some  relaxation  of  the  rules  of  plead- 
ing, or  other  immunities  are  extended  to  him.  It  is 
the  same  With  mayors,  bailiffs,  churchwardens,  over- 
seers, and  a  variety  of  other  officers.  So,  also,  excise 
officers  may  always  plead  the  general  issue,  and  give 
the  special  matter  in  evidence      By  stat.   24  Geo.    U. 
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1)0  justice  shall  be  sued  for  what  he  has  clone  official*  I^IZ, 
ly  until  notice  in  writing  served  upon  him  a  month 
beforehand ;  nor  then,  if  he  tender  amends. '  It 
would  be  easy  to  multiply  analogous  examples. 
Several  acts  of  congress^  passed  since  that  of  June, 
1794,  illjjstrate  the  same  legal  principle.  By  the 
11th  section  of  the  embargo  act  of  the  25th  April, 
1808,  ch.  170.  the  collectors  of  the  customs  were  zn* 
thorised  to  detain  any"  vessel  ostensibly  bound  with  a 
cargo  to  some  other  port  of  the  United  States^  when- 
ever, in  their  opinions,  there  existed  any  intention  to 
violate  ov  evade  any  of  the  provisions  of  the  acts  lay- 
ing an  embargo^  until  the  decision  of  the  prfesidetit 
could  be  had  upon  the  seizure.  It  has  been  repeat- 
edly determined,  that  it  was  sufficient,  under  this  act, 
for  the  collectors  to  have  acted  with  hone$t  convic- 
tions; and  that  the  absence  of  probable  cause  afford- 
ed, in  itself,  no  ground  to  a  claim  fpr  damages.^*  So, 
also,  ill  the  law  just  passed,  to  preserve  more  effectu- 
ally our  neutral  relations,  a  principle  closely  ahalogoua 
has  been  introduced.^  It  is  provided  by  the  act  of  the 
24th  February,  1807,  ch.  74.  "That  when  any  prp^ 
edition  shall  be  commenced  on  account  of  the  sei- 
zure of  any  ship  or  vessel,  goods,  wares,  or  merchan-- 
dise,  made  by  any  collector  or  other  officer  under  any 
act^of  congress  authorizing  such  seizure,  and  judg- 
ment shall  be  given  for  the  claimant  or  claimants,  if 
it  shall  appear  to  the  court  before   whom  such  prose- 

a  CroneW  el  aL  y.    M'Fadon,  8    Craruh,    94;     Otir   t.  WfitkiiA,    9 
Craneh,  337^    Oils  v.  Waller.  2  Wheat.  18. 
>  Act  ofMureh,  Sd.  1817.  ch.  5ti. 


SM>         OASE&  IN  TR£  SUPREH£  OOCBT 

J018.  cation  shall  be  tried,  tbat  there  was  a  reasonaU« 
cause  of  seisuret  the  said  court  shall  cause  a  proper 
certificate  or  entry  to  be  anade  thereoi ;  and  in  saek 
case  the  claimant  or  •  claimants  shall  not  be  entitled 
to  costs,  nor  shall  the  person  who  made  the  seisnre ; 
or  the  prosecutor,  be  liable  to  action,  suit,  or  j^* 
ment,  on  account  of  such  seizure  or  prosecution; 
provided  that  the  ship  or  Teasel,  goods,  wares,  or 
merchandise,  be,  after  the  judgment,  forthwith  return* 
ed  to  the  claimant  or  claimants.''  Here  it  appears^ 
indeed,  that  if  a  certificate  be  granted,  it  oj^* 
rates  aa  an  absolute  bar  to  an  action.  But  it  does 
not  follow,  that  the  refusal  of  a  certificate  is  to  close^ 
the  ear  of  a  court  and  jury  to  all  the  real  merits.  It 
will,  perhaps,  be  said,  that  the  judgment  of  the  dis* 
trict  court  restoring  the  vessel,  and  refusing  the  cer* 
tificat)i,.is  conclusive  ;  that  it  was  a  court  of  compe- 
tent jurisdiction,  and  that,  therefore,  the  matter  which 
it  adjudicated  could  not  be  reheard^  or  its  propriety 
examined  into  collaterally,  in  any  other  court.  We 
are  aware  of  the  decisions  of  this  court  upon  this 
point,  and  of  the  English  decisions  upon  the  conclu* 
si  veness  of  judgments,  from  that  in  Fernandez  v«  De 
Acosta,*  in  the  time  of  Lord  Mansfield,  to  the  more 
Te^at  cases.  Those,  however,  who  have  scrutinized 
this  doctrine  see  plainly  that,  in  latter  times  at  least, 
though  it  be  the  law,  its  inconveniences  aippear  to  be 
sometimes  felt,  and  its  wisdom  perhaps  sometimes 
doubted.  It  is  an  intrinsic  objection  to  the  doctrTne^ 
that  w&ile  it  professes  to  look  with  a  single  eye  to 
the  binding  nature  of  the  judgment,  turninflr   away 

P4irfc0i»/Af.  178.  3d«<I. 
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from  the  meritfly  yet,  in  point  of  fact,  the  merits  do,  fn  ^^^ 
most  of  the  cases,  get  into  view;  so  diflScult  it  is  to  thrust 
Ihem  back  in  discussions  where  justice  only  is  sought. 
Already  has  the  doctrine  disappeared  from  the  codes 
of  some  of  the  leading  states  in  the  union;  from  that 
of  Pennsylvania  by  a  positive  statute,  from  that  of 
New-York  by  a  judicial  decision.^*  In  how  many 
more  of  the  states  it  has  been  broken  down  is  not 
Irnown,  but  it  is  not  supposed  to  be  a  doctrine  enti- 
tled to  any  peculiar  favour  in  this  court^  But  the 
difference  between  a  sentence  of  condemnation  and 
of  acquittal  is  material,  kn  acquittal  does  not  ascer- 
tain ftictK  A  conviction  does.  Its  character  is  posi- 
tive. The  former  may  have  arisen  from  want  of 
evidence,  the  latter  must  always  rest  upon  some 
foundation  of  proof.  A  conviction,  says  BuUer,  ii 
evidence  of  the  fact;  but  tfce  reverse  of  it  is  not 
fhown  by  an  acquittal/  Even  in  a  common  action  for 
assault  and  battery,  the  plaintiff  cannot  rely  upon 
|i  conviction  upon  an  indictment  for  the  same  assault.^ 
The  consequence  is,  that  the  defendant  may  defend 
himself  against  the  suit  by  K^^^^g  ^^^^  ^^^  original 
facts.  The  plaintiffs  in  error  asked  no  Aore  below. 
So  also,  to. support  an  action  for  malicious  prosecu*' 
tion,  malace  in  the  defendant,  and  want  of  probable 
eause,  must  both  concur.*'  If,  in  this  action,  an  ac* 
qaittal  hai  bae  ]  had  upon  the  indictment,  the  plaintiff 
nay  still  lay  before  th^  jury  the  evidence  which  wa^ 

a  Vandenheuvel  ▼.  The  United  Ins.  Com.  2  Johm.  Com.  461 
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IdlS.  heard  on  the  indictment,  viz.  all  the  facts  and  cii^ 
cumstances  to  show  that  the  prosecution  was  mali« 
cious.«  This  surely  opens'to  the  defendant  the  cor- 
responding right  of  going  into  the  original  facts  on 
his  side.  Every  principle  of  just  reasoning  would 
seem,  then,  to  lead  to  the  conclusion, that  the  special 
matter  ought  to  have  gone  before  the  jury.  If  it  did 
n6t  justify  the  seizure  and  detention,  it  migbt  have 
served  to  mitigate  the  damage^.  The  admission  of 
the  plaintiff's  counsel,  that  the  defendants  below  were 
hot  actuated  by  any  malicious  or  vindictive  motive, 
was  not  tantamount  to  hearing  all  the  special  mat- 
ter, since  it  might,  and  no  doubt  would,  have  estab- 
lished in  the  minds  of  the  jury  a  far  stronger  claim  to 
mitigation  than  ihe  mere  absence  of  malice.  The 
great  end,  therefore,  of  every  law-suit  has  been  over, 
looked.  Justice  has  not  been  done.  Unless  the 
judgments  below  be  abrogated,  the  defendants  belowi 
acting  as  innocent  men,  and  as  vigilant  and  meritori-r 
ous  public  oflicers,  are  in  danger  of  being  crushed  ud<^ 
-der  a  load  of  damages  which  could  scarcely  have  been 
made  more  heavy  it  ieveiieu  ai  conduct  marked  by 
the  most  undisputed  and  malignant  guilt. — 2,  The 
plaintiff  below,  by  demurrini^  to  the  second  plea,  was 
precluded  from  all  right  of  recovery;  and  that  ples^ 
contains  matter,  which  the  deftiurrer  itself  admits^ 
and  which  entitled  the  defendants  below  to  ludg- 
pient.  A  demurrer .  admits  all  facts  that  are  suffi-- 
ciently  pleaded.  What,  then,  are  the  facts  set  forth 
in  this  plea?  Plainly  these:  that  the  American 
^aglt  was  fitted  out  and  equipped  witb  intent  that. 
«  Btitt,  iV.  P.  14. 
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Ae  sliottld  be   employed  in  the    service    of  ^    foreign      J  BIS. 
prince  or  state,  to  wit,    of   that  part  of   St.  DottiingO 
governed  by  Petion,  to  cruise  against  another  foreign 
prince  or  state,    viz.  against  that  part  of  SU  Domin- 
go governed  by   Christophe;  that  this  was  contrary  to 
the  act  of  the  5th  June,    1794^    and    that  the    sei 
sure   thereupon    took  place    under   orders  from  the 
president.     Is  not  the  case  of  the  defendants  below, 
after  these    admissions,  completely    made  out'    Does 
it  lie  with  the  plaintiff  to  say  that  St^Dom^ngo  was 
not  a  state^  or   Christophe  a  prince  9     Does  not  the 
plea  affirm  both?    Does  not  the  demurrer  admit  both? 
What  besides  was  it 'the  object  of  the  plea  to  affirm? 
What  else    did  the  'demurrer    intend  to  admit?     The 
former  sets  them    forth  as  fundamental    fects.     The 
latter  does  not  deny,  but  admits  them.— S.  In  con^ 
tending  that,  within   the  true,    scope  and  intention  oi 
the  act   of  the    5th  of   June,    1794,  both  Petion  and 
Christophe    were  to   b^   considered   foreign   princes, 
we  do  not  mean  to  depart  from  the  reverence  due  to 
the  former  decisions  of  this  court  in  Rose  v.  Himelj^^ 
but  think    that  there  are    solid   grounds   for   distin^ 
^uishing    the   present    case    from   that    decision*     It 
is  important  that  the  different  branches  of  the  gov- 
<irnment  should  look    upon    foreign   nations  with  the 
same  eyes,    and  subject    them  to    ths  same    rules  o^ 
treatment.     The  decision    in    Rose  v.  Himely,    took 
place  in  February,  1808.     At   that  epoch,  the  act  of 
congress  specifically,  cutting  off  intercourse  with   St. 
Domingo,   and  treating  it  as  a  dependency  of  France, 
vas  in  full  force.      For  the  judiciary  to  have  pro« 

a  4  CrancA,  341. 97S. 
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wri,      noanced  this  isla^id  an  independent  state,  whilst  t&S 
Q^^J^    legislature  considered   it  as  a  colony,    vrttSd  liaY# 
?•        disturbed  the  harmony    of  the    different  paTt«  of  the 
H^U     gpvelrnbg  po^er.     It  would  not  be  ei^  W  foresee 
the  mischiefs  of  such  a  conflict  '6f  authority  and  opi'- 
nioii.  .  Look  \o  the  South  Ameikan  pifoTintes  at  thii 
moment     Spain  claims  them  as  her  lawful  dominion': 
no  power  iii   £uro^    has    acknowledged    their  inde- 
pendence:   yet^  in   some  of   them,  th«  authority  o# 
the  once  mother  country  is  wholly  kt  an  end.     Now^ 
what  embarrassments  might  hot  result*^  if,  alter  the 
letter  of  the  secretary    of  state  of  the  19th  bf  Janit^ 
ary,  1816,  to  the  Spanish  minister^  our  courts  should 
pronounce  Buenos  Ayres,  for  example,  to  be  ^htfuUy 
'in  its  full  colonial  dependehce  upon   Spain.    VattePs 
•nthority  upon  this  subject  is  decisive^     According  iA 
him,  we  are   to  look  to  the   state  of  things    de  fuicSb 
taking  each  party  to  be  in  the  right.a    The  rtile  }»i'^ 
dowti  in  Rosev,  Hhnely,  that  such  language  was  t6 
be  addressed  to,  soTeteigns,  not  courts,  may  hSTc  beeii 
applicable   to   the    condition    in  which    St.  DomingO 
then  was.     It  cannot,  however,  be  conceded,  that  it 
is  of  constant  and  universal  application.     The  pro- 
prress  of  events  may  create  a  state  of  things,  of  whicbi 
as  they  impress  their  cbnTictions  upon  mankind,  courts 
tt>o  will  fftke  notice.    The  Netherlands  waged  a  wat 
of  more  than  half  a  century  with  Spain.     Spain  n^rel* 
ceased  to    call  it  a  rebellion;    But    what    were    the 
sympathies,  what  the  conduct  of  protestant  iBurope^ 
towards  them  dqring  the   principal  part  of  the  time? 
What  that   of  ii^ngianq,    m  particular,   woo   qm  not 

o  F<z(«/»  £.  3  ch.  5«.  18. 


OP  THE  jtJNITED  STATES.  U 

'StrHple  to  form  treaties  with  them,  whil6  Spain  ivm      ^^^^ 
•till    denouncing  them    as  heretics-  and    ijfisurgenta?    q^^^ 
The.jfact  being  now  palpable  to  the  world,    that  St.         t. 
Domingo  is  independent  of  all  connexion  with  Frandt^      Hojft« 
•repadiating  her  authority,  and  seaming .  her  powtif 
this  positiye  state  of   independence  de /oo^  may  at 
lenittb  well  be  taken  to  stand  in  the  place  of  a  formtl 
'acknowledgment   of  it  by  gavernments :  and  if  courti 
'Of  justice  are  to  wait  until   France  relinquishes  her 
Claim,  that   day  nmy.  be  indefinite  indeed.     The   act. 
of  congress,  which  Bpecifically  interdicted  intercourse 
with  St.  Domingo,  considered  as  a  colony  of  France^ 
expired  in  April,  1808;     It  was^in  full  force- at  tb« 
time  of  the  decision  in  Rose  v.  Himely*  which  Con* 
Btitutes  another  marked  distinction  between  that  ca86 
and  the  present.     As  to  the  condemnations  which  it 
may  be  alleged  took  place  under  the  general  non-in* 
tercourse  laws  passed   afterwards,  of  yessels  coming, 
'ftom  St.  Domingo,  upon  the  footing  of  its  belonging 
to  France,  no  inference   against^ the  argument  can  be 
■hence  deduced.     In   the  first  place,  those  Ii^ws  left  it 
wholly  indefinite  as  to  wliat  colonies  di^  or  did  not 
belong  'to   Frances    They  were  couched  in  general 
terms   only.     .They    prohibited   all  intercourse   with 
Gr^at  Britain  and  France,   and  *  their  dependencies 
Without  uhdertaking  to   designate  in  any  case  what 
'th«  dependencies  of  either  were«     tn  the  next,  place 
as  far  as  is  known,  it  .appears  that  the  government 
remitted  the  forfeitures  in  all  such  $ases  of  condemn 
nation,  thereby  manifesting  its  opinion,  if  my  infe^ 
*rence  is  to  be  drawn,  that  time,  and  the  progresftof 
<e^linls,  had  at  length  taken  tj&is  islajid  out  of  the  IrM 
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Itti.  spirit  and  meaning  of  these  general  laws ;  and  that^ 
as  the  nations  of  Europe  were  trading  with  it  as  an 
independent  island^  the  citizens  of  the  United  States 
might  fairly  be  permitted  to  do  the  same. — 4.  A  lead- 
ing object  of  the  act  of  1794,  was,  to  preserve  the 
peace  as  well  as  neutrality  of  the  United  States,  Thus, 
then,  although  St.  Domingo  might  not  be  a  sovereign 
state  to  all  intents  and  purposes,  (which  it  is  not  ne-^ 
cessary  to  contend,)  it  was  sufficiently  independent^ 
whether  as  to  commerce  or  power,  to  fall  within  the 
mischiefs,  and  be  embraced  by  the  penalties,  of  the  law 
in  questipii. 

Mr.  Hoffman^  and  Mr.  D.  B.  Ogden^  for  the  de- 
fendant in  error.  1.  This  court  is  not  competent  to 
take  cognizance  of  this  cause,  under  the  25th  section 
of  the  ju\diciary  act  of  1789,  ch.  20.  The  court  has 
appellate  jurisdiction^  only  from  the  final  judgment  or 
decree  of  the  highest  couit  of  law  or  equity  of  the 
sta'te  in  certain  specified  cases,  ^ut  this  jurisdiction 
cannot  he  here  exercised,  because  the  highest  court  of 
law  and  equity  of  the  state  of  New- York,  to  whom 
the  writ  of  error  is  directed,  is  no  longer  in  possession 
of  the  cause,  but  has  remitted  the  record  and  judg- 
ment to  the  supreme  court  of  the  state,  to  whom  the 
writ  of  error  is  not,  and  cannot  be  directed.  The 
agreement  of  the  parties  under  which  the  record  is 
now  before  this  court,  reserves  this  question  to  be 
argued.  It  does  not  determine  the  'return  to  be  re«> 
gular  and  vilid,  but  only  that  the  transcript  shall  have 
the  same  effect  as  if  annextd  to  the  writ  of  error, 
fint  eren  supposing  the  cause  could  be  re-examined 
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upon  a   return   to  the  writ   of  error  by    the  supreme      *8ttb 


Golston, 


court  of  the  state,  the  main  foundation  of  appellate 
jurisdiction  in  this  court  is  wanting.  The  judgment  y, 
of  the  state  court  does  not  decide  against  the  title,  H<^J*\ 
right,  privilege,  or  exemption  set  -up  by  the  defend-, 
ants  below,  under  the  act  of  congress  of  1794,  ch.  50*^ 
On  the  contrary  the  state  court  has  refused  to  give 
any  construction  whatever  to  the  act  of  1794,  and  to 
decide  whether*  under  the  facts  of  the  case,  it  did 
or  did  not  afford  the  defendants  below,  a  legal  defence 
to  the  action  ;  because,  the  parties  defendant,  Laving 
declined  to  argue  the  demurrer  in  the  supreme  court, 
the  court  of  Errors  refused,  upon  grounds  of  state  law 
and  state  practice,  to  hear  them  in  that  coutt.*  Parr 
ties  litigant  are  bound  to  exercise  their  rights,  ar- 
cording  to  the  law  and  practice  of  the  forum  where 
they  attempt  to  assert  them..  If  tliey  do  not  assert 
them  according  to  the  rules  prescribed  by  the  lex  fori^ 
a  decision  against  the  party  is  not  a  decision  against 
the  right  set  up  by  him ;  but  only  a  decision  that  he 
has  not  claimed  that  right  according  to  the  local  law 
and  practice. — 2.  If,  however,  the  couft  should  be. of 
opinion,  that  the  cause  is  regularly  before  it,  then 
we  contend,  that  the  testimony  offered  by  the  defend*^ 
ants  below,  upon  the  trial  at  nisi,  priuSj  and  which 
was  over-ruled  by  the  judge,  was  properly  excluded. 
They  did  not  offer  any  evidence  to  show,  that  the 
vessel  had  been,  or  was  intended  to  be  engaged  in  any 
illegal  trade  or  employment.     The   only  law  to  which 

m   For  these  groundi  nee    the    this  cause  in  the  eoiiit  of  erroii. 
Mtqjon     ef  Chaneellor    Kfi^T   in    13  Johnt.  JUpi,  676. 
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Jtl8i  the  testimony  offered  could  have  any  reference,.  ii» 
Q^y^  ftn  act  of  congress,  which  was  passed  June,  1794^ 
T.  entitled  ^^an  act,  in  addition  to  an  act,  for  the  pun- 
fiopL  iihment  of  certain  crimes  against  the  Unked  States,'* 
made  perpetwl  by  a  subsequent  act  By  the  third 
section  of  the  first  mentioned  act,  it  is  enacted,  'Hhat 
if  any  person  shall,  within  any  of  the  ports,  harbours^ 
bays,  rivers,  or  other  waters  of  the  United  States,  fit 
out,  and  arm  or  attempt  to  fit  out  and  arm,  or  procure 
to  be  fitted  out  and  armed,  or  shall  knowingly  be  con- 
cerned in  the  furnishmg,  fitting  out  and  arming,  of 
any  ship  or  vessel,  with  intent  that  such  ship  or  ves- 
sel shall  be  employed  in  the  service  of  any  foreign 
prince  orHcte^  to  cruise  or  commit  hostilities  upon  the 
subjects,  citizens,  or  property  of  any  other  foreign  prince 
or  stattj  with  whom  the  United  States  are  at 
|Mac€,  &c.  *every  such  ship  or  vessel,  with  her  tackle., 
apparel^  and  ,  furniture,  together  with  all  materials,, 
arms,  ammunition,  and  stores  which  may  have  been 
probured  for  the  building  and  equipment  thereof, 
shall  be  forfeited,  one  half  to  any  person  who  shall 
ginre  infoimation  of  the  offence,  and  the  other  half 
to  the  use  of  the  United  States."  The  defend- 
ants below  merely  offered  to  prove  that  the 
ship  was  fitted  out,  with  intent  that  she  ^'shoulcl 
be  employed  in  the  service  of  that  part  of  the  island 
of  St.  pbmingo,  which  was  then  under  the  govern^ 
ment  of  Petion,  to  cruise  and  commit  hostilities  uik 
on  the  subjects,,  citizens,  and  property  of  that  part  of 
the  island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe;"  but  did  not  offer  to 
lihov  th»t  either  Qf  these  parts  of  the    island  irap  n 
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ioreign  state,    or  that  either    Pe^on  or  Christophe.     l^l** 
were  foreign  princes,  with  whom  the  United  States 
were  at  peace.    And  even  if  they  had  proved  these 
facts, '  thQ  evidence  would  have  been  perfectly  imma- 
terial and  irrelevant :  because,  in  the  words  of  this 
court,  "  It  is  for  governments  to  decide  whether  they 
will  consider  St.  Domingo*  as  an  independent  nation^ 
and  until  such  decision  shall  be  made,    or    France 
shall  relinquish   her    claim,   courts    of  justice  must 
consider  the  ancient  state  of  things  as  remaining  un- 
altered, and  the  sovereign  power  of  France  o-^^r  that 
colony  as  still  subsisting."*    The  same  principal  has 
also    been    recognised    by    the    highest   British  tri- 
bunals, both  as  applicable  t6  the  case  irf   St.  Do* 
mingo,    and  to  other  revolutions  of    states  not  re 
cognised  by  the  government  of  the  country  where 
the    tribunal    is    sitting    that    is  required    to  take 
notice   of  them.*      What  would  be   the   nbsurdcon* 
.sequences  of  leaving  each  tribunal  tq  settle  this  ques- 
tion according  to  the  information  it  might  possess  1 
.Nothing    can    be  more  opposite  and  irreconcileable 
than  the  views  given   of    the  situation  of  St.  Po« 
jQii^go  by  different  writers  and  travellers.     How  then 
should  a  court  decide  which  has  no  other  sources  of 
infprmationi      The  government    is  informed    by  its 
diplomatic  agents.    It  has  a  view  of  the  whole  ground^ 
and  can  judge  what  considerations  ought  to  influei^cft 
the  decision,  of  this  question  of  complicated  policy. 
jOar  foreign,  relations  are,  by  necessary  impUcatioii 

a  Rosa  v.  Himely*  4  Qranehf  29f . 

h  1  EdwarJUf  1.  and  Appendix,  G.    The  city  of  Bai»t  t 
The  Bank  of  Eof  laQd^  9  Vii.  S«7» 
V^  III.  IB 


CASES  IN  THE  SUPREME  COURT 

18-18.      delegated  to  congress  and  the  executive,  by  the  coif- 
G«]fUm     ^^^^'^^^^^^  ^Neither   Fetion   nor  Christopher  have  ever 
▼.         had  any  secure,   firm  possession  of  the   sovereignty  in 
lioyt.      St.  JJomingo.     They  have   not  only  been   contending 
with  each   other,  hut  they  have  had  rivals  who   have 
attempted  to  establish    adverse    claims    to    drfTerent 
parts   ol  the  island   by   the   sw6rd.     The   defendants 
below  have  themselves   iicted  in  their  official   conduct 
•n  these  principles.     In  the   year    1809^  they   seized 
and   prosecuted  in   the  district  court,  the  James  and 
the   Lynx,   two  vessels  which  had  come   with  cargoes 
from    St.  Domingo    to    New- York,     contrary   to  the 
provisions   of   the    non   intercourse   acts,    forbidding 
all     commercial     intercourse    between     the     United 
States  and  Great   Britain,    France^   and   their   depen- 
dencies.     In  these  cases   they  consider   St.  Domingo 
as  a  colony  of  1^'rance  ;  and  whilst  the  suits  were  de- 
pending, the  ship,   now  in  controversy,   was  seized   by 
them,    under  an  allegation  that   she  was  intended   for 
the   service   of  an  independent  state,   which  indepen- 
dent state   was  the  same   St.  domrngo   they  had  just 
before   considered   as   a  French  dependency. — 3.  The 
testimony  offered   by   the   defendants  below  could  not 
be  admitted,  because  the   district  court  was  the  pro- 
per tribunal  to  determine  whether  the   vessel  •  in  ques- 
tion was  or  was  not  liable  to  seizure  and  forfeiture 
tor  the   causes  alleged.     It  having  been   decided  m 
that  court  that  she  was  so  liable,   its  judgment  is  con- 
clusive,  and  precludeis   every  tribunal,    unless  upon 
i^ppeal,  from  re-examining  the  grounds  of  the  deci- 
aion.    The  authorities  on  this  point  ace  innumerable. 
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and  flowing    in  a    uniform   current.'    As  to  foreign      1818. 

sentences,  it  is   settled  in  this  court  that  a   sentence    ^fTT*^ 

GelMon 
of  condemnation,  by  a  competent    court,    having   ju-        y 

risdiction  over  the  subject  matter  of  its  judgment,  is  Hoyt 
Cunclusive  as  to  the  title  of  the  thing  claimed  under 
it«^  And  that  the  sentence  of  a  prize  court,  cun* 
demning  a  vessel  for  breach  of  a  blockade,  is  conclu- 
sive evidence  of  the  fact  as  between  the  insurer,  and 
insured.^  But  what  is  still  more  pertinent  to  the 
present  case,  the  court  has  detei mined  that  the  (jues-^ 
lion,  under  a  seizure  for  a  breach  of  the  laws  of  the 
United  States,  whether  a  forfeiture  has  been  actually 
incurred,  belongs  exclusively  to  the  courts  of  the 
United  States,  and  it  depends  upon  their  final  decree, 
whether  the  seizure  is  to  be  deemed  rightful  or  tor- 
tious.<'  The  distinction  which  '  has  '  been  suggested 
between  the  conclusiveness  of  condemnations  and  of 
acquittals,  has  been  considered  in  several  of  the  au- 
thorities, and  ii  is  now  perfectly  settled,that  no  such  dis- 
iinction  exists.  A  condemnation  may  be  founded 
4>n   the   oath    of  the   seizing    party;  and    though  by 

a  Vanderheuval  v.  The  {3d  London  ed.)  78,  79.  and 
United  Ins.  Co.  2  John$  Cd$.  the  cases  here  citei^  in  a  note, 
'  127,  and  the  authorities  there  Cooke  v.  Stholl,  5  T.  R.  255- 
cited.  The  authorities  col-  Lane  v.  Degburgb,  BuUer'M 
lected  hi  the  same  case,  2  N,  P.  344.  Opinion  of  Mr« 
Catnee^  Cousin  Error ^  ^XJ^  Justice  Jounson  in  Rose  iu 
-andby  Mr.  Chief  Justice  (now  Himoly,  in  the  circuit  court. 
Chancellor)  Kbnt,  iq  his  opi-  4  Cranehf  608.  Appendix 
Alba  in  Ludioir  y.  Dale,  Id.  Note  (C.)  12  Vim.  Abr,  M^ 
217.  Whfoton  on  Capt,  274,  £▼.  (A.  e.  S2.) 
S78.  Peahe's  Law  ofJSvidemee. 

b  Rosev.  Himely,  4  Cranek^  241. 

4  Citradson  ei  dl,  ▼.  Leonard,  4  Crmuk^  434. 

d  Slocaa  ▼.  Maybeny^  f  WieaL  \, 
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ttlf  the  laws  of  the  United  States,  he  cannot  share  in  tl» 
^^^  forfeiture  if  he  becomes  a  witness,  still  he  is  inter* 
f,  estedto  protect  himself  by  a  condemnation.  Shall, 
Uojrt  then,  a  cdndemnation  founded  on  snch  teatimony  be 
GOnclnsiTe,  and  an  acquittal  not?  The  defendants, 
themselTeSy  appliea  for  time  to  plead  until  the  district 
court  should  decide,  on  the  fi^round  that  its  decision 
would  be  conclusiTe.A-^  The  testimony  offered  by 
the  defendants  below  could  not  be  admitted  in  mitif^a- 
tion  of  damages  t  Because,  if  admitted,  it  would 
only  be  to  show  that  there  was  reasonable  cause  for 
the  seizure,  and^  consequently,  that  the  defendants 
acted  withoilt  malice,  or  any  intention  to  oppress  the 
plabtifF  below.  ^  But  t}ie  question  whether  there  Was 
ot  was  not  reasonable  cause  of  seizure,  is  a  question 
which  is  expressly  submitted  to  the  district  court  by 
the  stati|tes  of  the  United  States,^  and  over  which 
this  court  has  declared  the  district  court  had  exclUr 
tire  cognizance^  A  certificate  of  reasonable  cause 
for  tne  seizure  having  been  denied  by  the  district 
court,  every  other  tribunal  is  as  much  precluded,  exr 
eept  on  appeal,  from  examining  whether  there 
was  or  was  not  reasonable  cause  for  the  seizure,  as 
they  are  from  examining  Whether  there  was  or  was 
nt>t  sufficient  cause  of  forfeiture.  The  plaintiff  below 
Sidmitted  upon  the  trial  that  t^e  defehdanta  had  not 
been  influenced  by  any  malicious  motives  in  making, 
ihe  seizure,  and  that  they  had  not  acted  with  any 
iriew  or  design  of  oppressing  or  injuring  the  plaintiff* 
jLtkd  the  judge  who  triad  the  cause  at  nisi  priua 
a  See  8  Jokm.  Bep.  179. 
>  A^oi  the  Silh  Fab.  1807,  eb.  7i> 


OP  THE  UNITED  STATES. 

charged   the   jury  that  this  admission  precluded  thii      lt» 
plaintiff  from   claimiDg  Tindictiye  damages,   and  the 
jury  rendered  a  verdict  only  for  the  actual  damagesi 
as  proved  by  uncontradicted  testimony.     Wh«re  a  cer- 
tificate of  reasonable   cause   is  refused,  or  not  gram 
ted,  a  party  making  an  illegal  seizure,  can    be  in  no 
better  state  than  he  would  be,  if    tlie  law  had  ma4e 
no  provision  respecting  a  certificate.     It  is  well    set* 
tied  that  probable  cause  is  no  justification    of  an    ille^ 
gal  seizure,  unless  it  be  made   a  justification   by  stu 
tute.      Nor  can    evidence    of  probable    cause    be  re^ 
€eived«  to  mitigate  the  damages  in  cases  where  there. 
is  a  disclaimer  as  to  everv  thins:  but  actual   damiagea; 
For  whether  there  was  or  was  not  malice   or   proba^ 
Ue  cause,  the  actual  damages  sustained  must  be    re^ 
•covered  for  an  illegal   seizure,   or  for  any  other   tres' 
pass,  if  any   thing    whatever  is   recovered. — 6.  The^ 
fiecondand  third  pleas    of  the    defendant  below   are 
manifestly    bad    on  general     demurrer.     First.     Pel 
tion  and  Christophe     were  n^t  foreign   princes,    nop 
their    territories   foreign    states,    and   .consequently  a 
seizure  for  fitting  out  the  vessel  to   be  employed  ttt 
their  service  could  not  be  justified.^    Secondly.    The 
president  had  no  authority  bylaw  to  order    the  seiz-r. 
ure.    The  7th  section  of  the  act  of  1794,  does  n0t 
apply  to  thib  cause.     If  it  did,  the   president's   mdtt 
can  only  be  a  justification  when  applied    to  an  illegal 
«ct;     If  no  illegal  act    be  proved,  there    can  be    no 
justification  under  the  order.     Were  it  otherwise,  the 
|>reaident  would  be    a  despot.    The    7th    section  -of 

ip  See  th0  aathorities  cited  witp  p.  98d. 
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18IS.  the  act  provides/^that  in  every  case  in  wnich  a  ves- 
sel akall  be  fitted  out  or  armed)  or  attempted  >so  to  be 
fitted  ouior  armed,  or  in  which  the  force  of  any  vessel 
of  war,  cruiser,  or  other  armed  vessel,  shall  be  increas- 
ed or  augmented,  or  in  which  any  military  expedition 
or  enterprise  shall  be  begun  or  set  on  foot,  contrary 
to  the  prohibitions  and  provisions  of  this  act ;  and  in 
every  case  of  the  capture  of  a  ship  or  vessel  within 
the  jurisdiction  or  protection  of  the  United  States,  as 
above  defined,  and  in  every  case  in  which  any  pro- 
cess issuing  out  of  any  court  of  the  United  States, 
■hall  be  disobeyed  or  resisted  by  any  person  or  per- 
aons  having  the  custody  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel,  of  any  foreign  prince  .or  statp 
or  of  the  subjects  or  citizens  of  such  prince  or  state 
in  every  such  case,  it  shall  be  lawful  for  the  president 
of  the  United  States,  or  such  other  person  as  he  shall 
have  e^ipowered  for  that  purpose,  to  employ  such 
part  of  the  lanil  or  naval  forces  of  the  United  States, 
or  of  the  militia  thereof«^ as  shall  be  judged  necessary, 
for  the  purpose  of  takin*^  possession .  of,  and  detaining 
any  such  ship  or  vessel,'  jrith  her  prize  or  prizes,  if 
anyj  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  this  act,  and  to  the  restoring  such  prize 
or  prizes*,  in  the  cases  in  which  restoration  shall  have 
been  adjudged,  and  also  for  the  purpose  of  prevent- 
ing the  carrying  on  of  any  such  expedition  or  enter- 
prise, from  the  territories  of  the  United  States,  against 
the  territories  or  d  minions  of  a  foreign  prince  or 
state  with  whom  the  United  States  are  at  peace." 
Under'  this  provision,'  the  president  could  not 
authorize    the     defendants    below    to     seize.      He 
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tould  orrly  employ  the  army  and  h^ry^  of  the 
militia,  for  that  purpose.  He  could  only  authorize 
an  arrest  or  detainment,  not  a  seizure,  which  k  a 
taking  and  carrying  away.  He  could  >nly  aa 
thoriz'e  a  taking  possession  of  and  detaining  the 
vessel,  in  order  to  the  execution  of  the  penalties  and 
prohibitions  of  the  act.  The  vesael  inigL..  have  been 
libelled,  and  taken  into  custody  of  the  officers  of 
the  court ;  but  the  defendants  below  have  not  aTer« 
red  themselves  to  be  revenue'  officers,  and  as  auch,  au- 
thorized to  seize  by  the  act  orf  1700,  ch.  153.  Third- 
ly. The  2d  plea  is  not  a  oar  in  the  court  where  it  yxu 
pleaded^  What  could  the  plaintiff  below  have  replied 
to  this  plea  ?  That  there  was  no  forfeiture  as  alleged? 
But  the  state  court  has  no  authority  to  try  the  ques- 
tion of  forfeiture  under  the  laws  of  the  United 
States,  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  that  question,,  and  their  decision, 
is  final  and  conclusive  upon  every  other  tribunal,  Or 
suppose  that  the  plaintifi  had  relied,  that  Petion  and 
Christbphe  were  not  indepen^tent  princes.  No  mu* 
nicipal  court  Whatever  has  power  to  determine  that 
question.  The  executive  government  is  alone  com- 
petent to  reeoq^nise  new  states  arising  m  the  world, 
and  it  would  be  extremely  inconvenient  and  embar- 
rassing in  this  age  of  revolutions,  for  courts  and  juries 
to  interfere  in  the  decision  of  a  question  of  such  de-* 
licate  and  complicated  policy,  depending  upon  a  va- 
riety of  facts  which  they  cannot  know,  and  of  con- 
siderations which  they  cannot  notice.  Again;  if  the 
plaintiff  had  replied  that  the  president  had  eriven  nr» 
^  such  instructions  as  mentioned  in  the  plea,  the  repli* 
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jai8«      oation  would  have  been  immo/eriat,  and  a  ground  of 
demurrer.      Fourthly^      Neither    of    the  pleas  ayer, 
that  the  ship  was  actually  forfeited,  but  only  that  it 
was   ^  ftized  as  forfeited,"    which  is  not  an  equiva- 
lent   averment.     The  case  of  Wilkins  v.  Despard,« 
where  a  similar  plea  was  pleaded,  is  distinguishable. 
That  was  a  seizure  under  the  British  navigation  act 
12  Car.  II.  ch.  18.  s.  1.  by   which  the  legality  of  the 
ireizure,  and  the  question  of  forfeiture  itself  might  be 
tried  in  any  court  of  record  in  the  British  dominions, 
and,  consequently,  in  the  court  itself^  where  the  plea 
was  pleaded.     Fifthly,     The   3d  section  of  the  act  of 
1794,  after  specifying  the   offences  meant  to  be  pun- 
ished|   provides,    that   ^^  every  such  person  so  offen/d** 
mg  shall,  fupon   con^viction,   be  adjudged  guilty    of  m 
high  misdeneanour,  and  shall   be  fined  and  imprison- 
ed at  the  discretion  of  the  court  in  which  the   con- 
viction -  shall  be.  had,  so  that  the  fine  to  be  imposed 
shall  in   no   case   be  more  than  five  thousand  dollars^ 
and  the  teim   of  impisonment  shall  not  exceed  three 
yfears;  and  every  such  ship  or  vessel,  her  tackle,  ap^ 
parel,  and  furniture,  together  with  all  materials,  arms^ 
ammunition,  and  stores,  which  may  have   been  pro- 
cured  for  the   building  and  equipment  thereof,  shall 
'be  forfeited,  one  half  to  the  use  of  any  person  who 
shall   give  information  of  the   offence,   and  the  other 
half  to  the  use  of  the  United  States."     By  every  just 
rule  of  construction,   the  proceeding  by    indictment 
against  the  offender,  and  his  conviction,  must  precede 
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the  soit  «fi  rem^  and  the  forfeiture  of  the  vessel.    The      tSlt. 
phrtseology  of  the  act  is  different  front  all  the  other 
statutes  authorizing  seizures  and  creating  ferfeitures.        ^. 
By  those  statutes,  the  revenue  officers  have  power  to     Hoft* 
seize  and  proceed  in  rem  against  the  thin|^  seized  as 
forfeited,   independent    of   any    criminal    proceeding 
.  against  the  offending  individual.    By  this  act^  the,  for* 
feiture  of  the  thing  is  made  to  depend  upon  {he  convic* 
tion'of  the  person,  and  the  president  alone  has  power 
to  seize,  and 'that  only  as  a  precautionary  measure  to 
prevent  an  intended  violation  of  the  laws.      SixMg 
The  3d  plea  is  particularly   defective,  in  omitting   to 
state,  as  is  done  in  the  2d  plea,  what  princes  or  foreign 
states  were  intended*,     it  merely  alleges,  that  the  ves* 
sel  was  fitted  out  with  intent  to  be  ^^emphyed  in  the  ser 
vice  of  jiome  foreign  ttait^  to  commit  hpstilities  upon  the 
subjects  of  (Bmaiher  foreign  $iaUy  with  which  the  United 
States  #ere  then    at  peace/'     It  is  a  sacred  rule  of 
pleading,  that  where  an  offence  is  charged  or  a  forfei* 
tare  is  claimed,  the  facts  must  be  so  alleged  as  that 
the  court  may  judge  whether  fkif  e  has  been  an  offence 
committed  or  forfeiture  incurrecl.«    To  so  vague  an  al*- 
legation  as  this,  it  would  be  impossible  for  the  plaiotiff 
below  to  reply. 

Mr.  Baldwin^  for  the  plaintiffs  in  error^  in  repty^ 
insisted  on  the  validity  of  the  special  pleas.  The  de- 
fendants below  were  not  bound  to  answer  the   con* 

«  Cbsi.  Dig.  lit.  Action  .on  v.  Robe,  t  Aresfs,  999.  ft 

Stat  (A.  9.)  pi.  1.  Davy  v.  Somd.   S79.       Rsdford   v* 

Baker,  4jBarr.   2471.    Rei  Mantosh,  S  7.  JL  636. 
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ttli.  Teraion,  because  the  trespass  was  complete  witliost 
U.  This  defect,  if  any,  ought  to  hare  been  newly  as* 
signed  by  the  plaintiff  below,  if  be  intended  to  have  ad- 
vantage of  it,a  The  forfeiture  was  .well  pleaded^ 
The  offence  being  committed,  the  forfeiture  instantly 
tltacbes.^  The  plea  here  states,  that  the  ship  wa» 
feised '^  forfeited/'  in  the  same  .inanner  with  that 
which  waff  held  good  in  Wilkins  v.  Despard,  and  it 
alleges  the  offence  in  the  words-  of  the  statute.  An 
allegation  that  the  seizure  was  made  for  a  violation 
of  the  law,  that  the  thing  seized  was  taken  as  .fir^ 
fdUd^  i»  equivalent  to' an  allegation  that  it  was  actu- 
ally* forfeited.  Nor  was  it  necessary  to  aver  that  the 
seizure  waa  made  by  a  military  or  naval  force.  The 
7th  section  of  tne  act  of  1794,  evidently  contemplates 
Um  emplayment  of  that  description  of  force,  only 
when,  in  the  opinion  of  the  president,  it  might  become 
necessary  to  carry  into  eSeci  the  law.  In  other  cases 
the  seizure  might  be  made  by  the  ordinary  means  of  the 
fevenne  officer.  .  Not  is  a  conviction,  on  an  in- 
dictment or  inforBMitiotfits  personam^,  necessary  before 
the  proceedings  in  rem  are  commenced.  None 
of  the  objections  to  the  special  pleas  are  available  on 
general  demurrer.  The  plaintiff  below  should  have 
lep^lied,  that  Petion  and  Christophe  were  not  inde- 
pendent pvinces  or  states^  and  so  have  had  that  ques* 
tion  tried  as  a  question  of  fact.  The  existence  of 
new  states  in  the  world  may  commence  in  various 
^odes.      Firti.    Colonies  may    become    independent 
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of  the  parent  state  by  means  of  force,  and  jin  acqni-  I^IS- 
e^cence  in  the  effects  of  that  force  on  the  part  of  the 
mother  country  for  a  sufficient  length  of  time^toin 
dicate  a  relinquishment  of  all  hopes  of  recoY^ring 
possession  of  the  dominion.  The  pride  of  princes 
and  nations  will  not  always  permit  them  openly  and 
expresily  to  recognise  the  independence  of  rebellioua 
subjects,  until  long  after  they  have  relinquished  all 
hope  of  subduing  them.  When  the  case  of  Rose  t. 
Himely  was.  determined,  a  war  de  facto  existed  be- 
tween France  and  St.  Domingo  ;  and  the  former,  so 
far  from  relinquishing  her  sovereignty  over  the  latter^ 
was  actually  attempting  to  assert  it  by  force  of  arms. 
Along  period  of  time  has  since  elapsed,  and  the  at- 
tempt has  not  been  renewed.  The  people  of  the  isl  - 
and  have  settled  down  under  governments,  the  con-* 
duct  of  which  is  a  pledge  of  their  stability,  and  whose 
policy  and  institutions  would  do  honour  to  more  civi- 
lized and  ancient  communities.  Secondly.  The  ex-* 
istence  of  new  states  may  be  recognised  by  the  su- 
preme power  of  every  country,  in  whose  courft  of 
justice  the  question  of  their  independence  may  arise, 
and  that  even  while  the  civil  war  still  rages  between 
the  new  people  and  its  former  sovereign.  When  thus 
recognised  by  the  legislative  or  executive  authority 
of  other  countries,  the  tribunals  of  those  countries 
are  bound  to  take  notice  of  their  existence  as  inde- 
pendent states.  This  recognition  may  be  made  in 
various  modes  :  by  tre9ity ;  by  a  legislative  act  ;.by  an 
executive  proclamation ;  by  sending  to,  or  receiving 
from  the  new  state,  a  public  minister  or  other  diplo- 
matic agent.     Thirdly.    Their  independence  may  also 
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ttit*  be  reeognized.  by  a  treaty  of  cession  from  tbe  parent 
eountry.  This  treaty,  may  not  have  become  a  pub- 
liC|  historical  fact^  of  which  courts  of  justice  will  tak« 
notice  without  other  eyidence  than  its  own  notoriety. 
It  may  be  deposited  in  the  archives  of  %  foreign,  or 
of  our  own  gorernment.  It  may  require  to  be  proved 
in  the  same  manner  .as  foreign  written  laws  are  pro- 
ved. In  any  of  these  views,  the  question  as  to  the 
independence  of  St,  Domingo  is  a  question  oi  hcU 
to  be  tried  by  the  jury,  and,  consequently,  the  plain- 
tiff ought  to  have  replied,  that  Petion  and  Christophe 
irere  not  independent  princes  or  states,  as  alleged  in 
the  defendants'  pleas.  The  instruction  of  the  presi- 
•dent,  in  this  very  case,  implies  that  he  recognised  the 
independence  of  the  island ;  the  instruction  could 
not  otherwise  have  been  legally  given.  As  to  the 
•conclusiveness^'of  the  decree  of  restitution  in  the  dis- 
trict court,  it  is  founded  on  principles  which  push 
the  doctrine  of  the  conclusiveness  of  sentences,  to  a 
degree  of  extravagance  irreconcileable  with  reason 
and  common  sense.  That  every  sentence  of  a  court 
liaving  jurisdiction  of  the  subject  matter,  so  long  «^ 
it  remains  unreversed  by  the  appellate  tribunal,  is 
conclusive  as  to  the  title  of  the  thing  claimed  under 
.  ity  is  conceded.  But,  according  to  the  jurisprudence 
of  the  state  of  New-York,  the  sentences  of  foreign 
icourts  of  admiralty  are  held  not  to  be  conclusive  as 
^o  other  persons  than  those  claiminfir  iitU  to  the  pro- 
jwrty ;«   and  the  conclusiveness  of  the  sentences  of 
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domestic  courts  of  peculiar  and  exclusive  jurisdiction  *••*• 
depends  upon  precisely  the  same  principle.  Hut  sup- 
posing a  sentence  of  condemnation  to  .he  conclusiye, 
for  all  purposes,  and  against  all  persons;  it  does 
not  follow  that  a  sentence  of'  restitution  ought 
to  have  the  same  effect.  A  judgment  of  acquittal 
is  of  a  negative  quality  merely,  and  ascertain^  nO 
predse  facts.^  It  only  shows  that  sufficient  evidence 
did  not  appear  to  the  court  to  authorize  a  condemna- 
tion. Why  is  a  decree  of  condemnation  held  to  be 
conclusive  ?  Because  it  is  a  basis  of  the  title  to  the 
thing  condemned.  But  an  acquittal  forms  no  part  of 
the  title  to  the  thing  acquitted,  which  is  restored  to 
the  former  proprietor,  who  holds  it,  by  the  same  title 
as  before.  The  case,  said  to  have  been  decided  before 
Baron  Price,  in  the  year  1716,*  is  not  pertinent.  The 
elementary  writers  do  not  consider  this.as  .an  adjudged 
point  in  any  of  the  cases ;  and  their  authority,  which 
IS  of  great  weight,  makes'  a  distintinction,  founded  in 
reason  and  the  nature  of  things,  between  a  sentence  of 
condemnation  and  a  sentence  of  acquittal.^  All  the  au- 
thorities confine  the  conclusiveness  of  the  res  judicata 
to  parties  and  privies.  The  defendants  below  were 
neither.  Mr.  Evans,  in  commenting  u|)on  the  decision 
of  Baron  Price,  reported   in  Viner,   says   that,   ''upon 

e  BdUr^MN.  P.  245.  Pence's  Law  of  Ev.  48,  I  Hargr. 
Law  Tracts,  742. 

b  12  tin.  Mr.  95.     Ev,  (A.  b.  29.) 
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ISlf.  principle,  I  should  conceive  that  the  opposite  deter- 
mination vrould  be  more  correct,  as  such  an  acquittal 
woiild  be  warranted  upon  the  mere  negative  ground, 
that  the  crown  had  not  adduced  sufficient  efidencc  to 
support  the  seizure ;  and  an  individual,  having  a  collat- 
eral interest  in  supporting  the  legality  of  the  seizure,  is 
not  a  concurrent  party  with  the  crown  in  supporting 
the  condemnation,  and  asserting  the  claim  of  property 
on  the  one  side,  in  the  same  manner  as  every  person 
having  an  interest  in  opposing  such  condemnation,  is 
in  contemplation  of  law  a  sufficient  party  on  the  oth- 
er.A  So,  in  this  case,  the  defendants  below  were  not 
concurrent  parties  with  the  United  States  in  supporting 
the  condensation.  It  does  not  appear  that  the  defend- 
ants were  informers,  and  so  entitled  to  one  half  the  for- 
feiture ;  the  prosecution  was  carried  on  in  the  n^me  of 
the  government  and  by  its  law  officers ;  the  defend- 
ants had  no  control  over  it,  and  could  not  appeal  from 
the  decision  of  jthe.  district  court.  They  ou^ht  not, 
theVefore,  to  be  concluded  by  it. 

JVk  t$i^  •pjjg  cause  was  again  argued  at  the  present  term, 
by  Mr.  BaiduTtn  for  the  plaintiffs  in  error,  and  by  Mr. 
D«  B.  Ogden  and  by  Mr.  Jones  for  the  defendant  in-  er*- 
ror. 

Mr«  Justice   Stort  delivered    the  opinion  of  the. 

JPtt.  ikTfk.    tourt.    This  is  a  writ  of  error  to  the  highest  court  of 

law  of  the  state  of  New-York;  and  the    questions 

'  ifhich   are   ,re-examinable  upon    the    record  in  this 
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court  ,are  such  only  as  come  within  the  puryiew  of  the 
26th  section  of  the  judiciary  act  of  1789,  ch.  20. 

But  a  preliminary  question,  has  been, made,  which 
must  be  discussed  before  proceeding  to  consider  the 
merits  of  the  cause. 

It  is  contended  that  the  recojfd  is  not,  and  cannot 
be  Wought,  before  this  court. 

By  the  judicial  system  of  the  state  of  New-York, 
the  decisions  of  their  supreme  court  are  revised  and 
corrected  in  a  court  of  errors,  after  which  the  r^^^'^^^^^^JJ 
is  returned  to  the  supreme  CO urjl,  where  the  judgment  judicknrMj 
as  corrected  is  entered,  and  where  the  record  remains.  Um  wnt  of«r 
In  this'  case  the  writ  of  error  was  received  by  the ^^^^  may  ht 
court  of  errors,  after  the  record  had  been  transmitted  J»J2«^«»y 
to  the  supreme  court  whose  judgment  was  affirmed.        ^]jJ^JnJI! 

It  is  contended  that,   the  record  being  ho  longer  inmeni  in  tha 
*  the  court  of  the  last  resort  in  the  state,  can,  by  no  pro-SJU^,"*'^ 
cess,  be  removed  into  this  court. 

The  judiciary  act,  allows  the  party  who  thinks  him' 
self  aggrieved  by  the  decision  of  any  inferior  court, 
five  years,  within  which  he  may  sue  out  his  writ  "of  er. 
ror,  and  bring  his  cause  into  this  court.  The  salne  rule 
applies  to  judgments  and  decrees  of  a  state  court,  in 
cases  within  the  jurisdiction  of  this  court.  As  the  con- 
stitutional jurisdiction  of  the  courts  of  the  union  can- 
not be  affected  by  any  regulation  which  a  state  may 
make  of  its  ow»  judicial  system,  the  only  inquiry  will 
be,  whether  the  judiciary  act  has  been  so  framed  as  to 
embrace  this  case. 

The  words  of  the  act  are,  "  that  a  final  judgment 
Dr  decree  in  any  suit  in  the  highest  court  of  law  or 
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Itlt.  equity  of  a  state  in  which  a  decision  could  be  had^ 
^^Tj^  where  is  drawn  in  question,"  &c.  "may  be  re-examin- 
f.  '  €d  and  reversed  or  affirmed  in  the  supreme  court  of 
Hoyt  the  United  States  upon  a  writ  of  error,  the  citation 
being  signed,''  &c.  The  act  does  not  prescribe  the 
tribunal  to  which  the  wiit  of  error  shall  be  directed. 
It  must  be  directed  either  to  that  tribunal .  which  can 
execute  11 ;  to  that  in  which  the  record  and  judg- 
ment to  be  examined  are  deposited,  or  to  that  whose 
judgment  is  to  be  examined^  although  from  its  struc- 
ture it  may  have  been  rendered  incapable  of  perform- 
ing the  act  required  by  the  writ.  Since  the  low  re- 
quires a  thing  to  be  done,  and  gives  the  writ  of  error, 
as  the  means  by  which  it  is  to  be  done,  without  pre-* 
scribing  in  this  particular  the  manner  in  which  the 
writ  is  to  be  used,  it  appears  to  the  court  to  be  perfect- 
ly clear  that  the  writ  must  be  so  used  as  to  effect  the 
object.  It  may  theiT  be.  direcjted  to  either  court  in 
which  the  record  and  judgment  on  which  it  is  to  act 
majr  be  found.  The  judgment  to  be  examined  must 
be  that  of  the  highest  court  of  the  state  having  cog- 
nizance of  the  case,  but  the  record  of  that  judgment 
may  be  brought  from  any  court  in  which  it  may  be 
legally  deposited,  and  in  which  it  may  be  found  by 
the  writ 

In  this  case,  the  writ  was  directed  to  the  court  of 
errors,  which^  having  parted  with  the  record^  could 
not  execute  it.  It  was  then  presented  to  the  supreme 
court ;  but,  being  directed  to'  the  court  of  errors,  could 
not  regularly  be  executed  by  that  court.  In  this 
'f tate  of  things  the  parties  consented  to  waive  all  ob» 
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jcctions  to  the  direction  of  the  writ,  and  to  consider  1818. 
the  record  as  properly  brought  up,  il,  in  the  opinion 
of  this  court,  it  could  be  now  properly  brought  up  on 
a  writ  of  error  directed  to  the  supreme  court  of  New 
York,  The  court  bein|2[  of  opinion  that  this  may  be 
done,  the  case  stands  as  if  the  writ  of  error  had  bee;n 
properly  directed. 

.  The  original  suit  was  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error  for  an  alleged  trea* 
pass  for  taking  and  carrying  *away,  and  converting  to 
their  own  use,  the  ship  American  Eagle>  and  her 
appurtenances,  and  certain  ballast  and  articles  of  pro- 
visions, &c.  the  property  of  the  defendant  in  error. 
This  is  the  substance  of  the  declaration,  although 
there  are  some  differences  in  alleging  the  tort  in  th^. 
different  counts.  The  original  defendants  pleaded, 
in  the  first  place,  the  general  issue,  not  guilty,  to  the ' 
whole  declaration  ;  and  then  two  special  pleas.  The 
first  special  plea^'in  substance,  alleges^  that  the  said 
ship  was  attempted  to  be  fitted  out  and  armed,  and 
that  the  ballast  and  provisions  were  procured  for  the 
equipment  of  the  said  ship,  and  were  put  on  board  of 
the  said  ship  as.  a  part  of  her  said  equipment,  with  in- 
tent that.the  said  ship  should  be  employed  in  the  ser- 
vice of  a  foreign  state,  toioitf  of  that  part  of  the  isUmd 
of  Stj  Domingo  v)hich  wcu  then  under  the  government  of 
Petum^  to  commit  hostilities  upon  the  subjects  of 
another  foreign  state,  with  which  the  United  States 
wiere  then  at  peace,  to  uoitj  of  that  part  of  the  island  of 
St.  Domingo  which  was  then  under  the  government  of 
Christophe^  contrary  to  the  fora  of  the  statute  ui 
Vol.  nf.  '  4p 
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1818.      ^^i^*^  c^se  naside  and  provided ;  and  that   the   original 
defendants,  by  rirtne  of  the  power  and  authority,  uted 
in  pursuance  of  the  fnstructions  and  directions   of  the 
president  of  the  nniteJ  Statt^s,    seized   the  said  ship* 
&c.  as  forfeited  to  the  use  of  the    United  States,   ic- 
ctfrding    to  the   statute  aforesaid,    &c.    The  second 
special  plea  is  like  the  first,  ercept  that    it  docs    not 
state  that  the  ship  was  seized  as    forfeited,  but    al* 
leges  that  the  shfp  .was- taken    possession  of,  and  de- 
tained, under  the  instructior.s  of  the    president  of  the 
United  States^  in  order  to  the  execution  of  the  prohi- 
Bitioh  and  plena  1  ties  of  the  act  in    such  case  made  and 
proVicted,   and  except    that  it  omits    the  allegations 
tfndeir   the  videlicets  in  the  first  plea,  specifyiti(  thr 
filfetgii  state  by  or  ii gainst  whom  the  said  ship  was 
to  be  empl.oyed.     To  these   pleas    there    is  a   general 
deAurre^,  and  joinder   in  demurrer,  updn  ^which  the 
state  court  gslve  judgment  ih  favouc   of  .the  original 
plaintiff,  'Upon  the  trlaf  of   the    general  issue,  a  bill 
of  exceptions  was    taken    fo  the  opinion  of  the  .court* 
By  that  biir  of  exceptions,  among  other  things,  ita^- 
peJEur^  t$at  the  originaf  pl^fn tiff,  af  the   trial,   gare  in 
evidence,  that  at  tUetinre  of  the  seizure  the   ship   wa» 
in  his  actual  full  and    peaceable   possession  ;  that  the 
ship,  upon  the  sefzure,  i^ad  been  duly*  libelled  for  the 
alleged  offence  in   the  district  eoxirt  of  New- York ; 
that  the  original  plaintiff  appeared    and  duly  claimed 
the  sieiid  shfix;  and   upon  the  trial  she   was  duly  a^c- 
quitted,  and  ordered  to  be   restored?  to  the  originaf 
plaintiff  by  the   district  court;;  and    that  a   certificate 
of  rtoson able  cause  for  the  seizure   of   the  said  ship 
kad 'bcajr  denitd^     TKe  plaintiff    ihen   gaveia  eTv* 
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denee^  that  the  value  of  the  ship  at  the  time  of  her  iiit« 
seizure  was  100,000'  dollars ;  and  that  the  said 
ScheBck  seized  and  took  possession  of  the  said  ship 
by  the  written  directions  of  the  said  Gelston  ;  but  no 
other  pro%>f  was  oflfered  by  the  plaintiff,  at  that  time, 
ofany  right  or  title  in  the  said  plaintiff  to  the  said 
ahip  ;  and  here  the  original  plaintiff  rested  his  cause. 
The  original  defendants  then  insisted  before  the  court, 
iliat  the  said  several  m^itters,  so  produced  and  given 
in  evidence  on  the  part  of  the  original  plaintiff,  were 
not  sufficient  to  entitle  him  to  a  verdict,  and  prayed  the 
court  so  to  pronounce,  and  to  nonsuit  the  plaintiff. 
But  the  court  refused  the  application,  and  declared^ 
tha^  the  said  several  matters  so  produced  and  given  in 
evidence  were  sufficient  to  entitle  the  plaintiff  to  a  vep* 
dict^  and  that  he  ought  not  to  be  nonsuited.  To  which 
opinion  the,  original  defendants  then  excepted ;  and 
^he  original  plaintiff  then  gave  in  evidence  that  he 
pureftased  the  said  ship  of  James  Gillespie,  who  had 
purchase  her  of  John  R.  Livingston  and  Isaac  Gla* 
son,  the  owners  thereof,  and  that  in  pursuance  of  such 
purchase^  the  said  Gillespie  had  delivered  full  and  com* 
plete  possession  of  the  said  ship,  &c.  to  the  original 
plaintiff,  before  the  taking  thereof  by  the  original  defen-r 
dantt. 

The  original  defendants  (having  given  previous 
notice  of  the  special  matter  of  defence  to  be  given  in 
evidence  on  the  trial  under  the  general  issue,  accord- 
Ing.to  the  laws  of  New-York,)  offered  to  prove  and 
give  in  evidence,  by  the  way  of  defence  and  in  nUtigaHon 
of  damages,  the  same  matter  of  forfeiture  alleged  in 
their  first  special  plea,  with  the  additional  fact  that 
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18 IS.  the  said  Gelston  was  collector,  and  the  said-  Schenck 
was  surveyor  of  the  customs  of  the  district  of  nevr-' 
York,  and  as  such,  and  not  otherwise,  made  the  sei" 
zure  of  the  ship,  &c..  And  the  oriecinal  defendants  did, 
thereupon,  insist  that  me  said  several  matters,  so  of- 
fered to  be  proved  and  given  in  evidence, -ou^ht  to  be; 
admitted  in  justification  of  the  trespass  charged  against 
the  defendants,  or  in  mitigation  of  the  damages  claim* 
edby  the  plaintiff,  and  prayed  the  court  so  to  admit  it« 
But  the  counsel  for  the  plaintiff,  admittSng  that  the  der 
''en'dants  had  not  been  influenced  by  any  malicious  mo- 
ive  in  making  the  said  seizure,  and  that  they  had  not 
acted  with  any  view  or  design  of  oppressing  or  injuring 
the  plaintiff,  the  court  overruled  the  whole  of  the  said 
levidence  so  offered  to  be  proved  by  the  original  defen- 
dants, and  did  declare  it  to  be  inadmissible  in  justifica- 
tion of  the  trespass  charged  against  the  defendants;^ 
and  after  the  admission  so  made  by  the  original  plain- 
tiff's counsel,  that  the  said  evidence  ought  not  to  be 
received  in  mitigation  or  diminution  of  the  said  dama- 
ges, as  the  said  admission  precluded  ffae  plaintiff  from 
claiming  any  damages  by  way  of  punishment  or  smart 
money,  and  that  after  such  admission  the  plaintiff  could 
only  recover  tne  damages  actually  sustained,  and  with 
that  direction  left  the  cause  to  the  jury. 

From  this  summary  of  the  pleadings,  and  of  the  facts 
in  controversy  at  the  trial,  it  is  apparent  that  this  court 
has  appellate  jurisdiction  of  this  cause,  only  so  far  as 
is  drawn  in  question  the  validity  ot  an  •  authority  exer* 
cised  under  the  United  States,  and  the  decis- 
ion   is    asaiast    the    validity  thereof    and  so  far  as 
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is  drawn  in  question  the  construction  of  some  clause  in  ItflS. 
a  statute  of  the  United  States,  and  the  decision^  is 
against  the  title,  right,  privilege,  or  exemption  special- 
ly set  up  or  claimed  by  the  original  defendants,  for  to 
such  questions,  (so  far  as  respects  this  case,)  the  26th 
section  of  the  judiciary  act  has  expressly  restricted 
our  examination.  Whether  such  a  restriction  be  not 
inconsistent  with  sound  public  policy,  and  does  not 
materially  impair  the  rights  of  other  parties  as'Wjell  as 
of  the  United  States,  is  an  inquiry  deserving  of  the 
most  serious  attention  of  the  legislature.  We  have 
nbthing  to  do  but  to  expound  the  law  as  we  find  it;  the 
defects  of  the  system  must  be  remedied  by  anpthjer  de* 
partment  of  the  government. 

The  cause  will  be  first  considered  in  reference  to 
the  bill  of  exceptions.  In  respect  to  the  proof  of  the 
original  plaintiff's  cause  of  action,  and  the  opinion  of 
the  court  that  &uch  proof  was  sufficient  to  entitle  hitn 
to  a  verdict,  no  err^**  has  been  shown  upon  the  argu- 
ment; and  certainly  none  is  perceived  by  this  court.  If, 
l\owercr,  there  wfere  any  error  in  that  opinion,  we 
could  not  re-examine  it,  lor  it  is  not  within  the  purview 
of  the  statute.  It  does  not  draw  in  question  any  aU'* 
thority  exercised  under  the  United  States,  nor  the  con*' 
struction  of  any  statute  of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence  offered  hy 
the  .original  defendants  to  prove  the  forfeiture,  and 
their  right  of  seizure,  there  can  be  n6  doubt  that  this 
court  has  appellate  jurisdiction^  if  by  law  that  evidence 
ought  to  have  be6n  admitted  in  justification  of  the 
trespass    charged  on   the    original  defendants;  for  it 
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1818.  involves  the  construction  of  a  statute  of,  and  an  au- 
thority derived  from,  and  exercised  under,  the  United 
States.  ^  ■ 

In  order  to  establish  the  admissibility  of  the  evi- 
dence offered  by  he  defendants,  it  is  necessary  for 
them  to  sustain  the  affirmative  of  the  following  propo- 
sitions. 1.  That  a  forfeiture  had  been  actually 
incurred  under  the  statute  of  1794,  ch.  60. — ^3* 
That  it  was  competent  for  a  state  court  of  common 
law  to  entertain  and  decide  the  question  of  forfeit- 
ures. 3.  That  the  sentence  of  acquittal  in  the  dis- 
trict court  was  not  conclusive  upon  the  question  of  for- 
feiture; and,  4.  That  the  defendants  as  officers  of  the 
customs,  had  a  right  to  make  the  seizure. 
Ateommon     Upon   the   last   point,  there  does   not   seem   to   be 

law,  any  pei^ much  rocm  for  doubt.     At   common  law,  any  person 

•on  may,at  his  -^.  , 

peril,  leize  for  may  at  his  peril,  seize   for  a   forfeiture  to  the  govern- 

the     go? era- iQcn^j  &nd  if  the  government  adopt  his  seizure,  and  the 
"*•"*•  property  is  condemned,  he  will  be  completely  justified; 

and  it  is  not  necessary  to  sustain  the  seizure,  or 
justify  the  condemnation,  that  the  party  seizing  shall 
be  entitled  to  any  part  of  the  forfeiture.  {Hale 
an  the  Castoms.  Harg.  Tracts^  227.  Roe  v.  Roe, 
Hardr.  R.  185.  Maiden  v.  Bartlet,  Park.  R.  105.; 
though  Home  v.  Boozey,.  2  Str.  952,  seems  contra.) 
And  if  the  party  be  entitled  to  any  part  of  the  for- 
feiture, (as  the  informer  under  the  statute  of  1794, 
ch.  50.  is  by  the  express  provision  of  the  Law,)  there 
can  be  no  doubt  that  he  is  entitled  in  that  charac- 
ter to  seize.  (Roberts  v.  Witherhead,  12  Mod.  92.) 
In  the  absence  of  all  positive  authority,  it  might  be 
proper    to    re&iort    to    these    principles,    in    aid    of 
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tke  manifest  purposes  of  the  law.     But  there  arc  ex-  .    1818. 
press  statuteable   provisions,  which  directly  apply  to    ^'^!^ 
the  present  "case.     The  act  of  the  2d  of  March,  1799,        ^ 
ch.  128.   8.  70.' makes  it  the   duty  of  the  seTcral  offi-      Hoyt. 
cers  of  the   customs,    to  make   seizure   of   all  vcs- By  ttotnte  ih« 
sels  and  goods  liable   to  seizure  by  virtue  of  any  act®™":^  ^ 

^  »i  "  T€*oniMr    iiuiy 

of  the    United   States,    respectinff  the  revenue,    and»cii«     ^W« 

'^  ^  the  laws  of  tin 

assuming  the  statute  of  17!^4,  ch.  50..  not  to  be  a  reye-Unicc^  SiatM 

nue  law  within  the  meaning  of  this  clause,  still  the  caseiiJiS.  "  ^"^ 
falls  within  the  broader*  language  of  the  act  of  the 
18th  of  February  1793,  ch.  8.  s.  27.  whfch  authori- 
zes  th^  officers  of  the  revenue  to  make  seizure  of  any 
ship  or  goods,  where  any  breach  of  the  laws  of  the 
United  States  has  been  committed.  Upon  the  gene- 
ralprinciple  then,  which  has  been. above  stated,  and 
upon  the  express  enactment  of  the  statute,  the  de- 
fen(]fants,  supposing  thereto  have  been  an  actual  for- 
feiture, might  justify  themselves  in  the  seizure.     There  atuch^W* 

if  this  Strong  additional   reason  in  support  of  the  po- *'«t»^  a^  ^«  »• 

•  -•,,.■,        /.«••  1        It  •  ment   the   of- 

sitkon,  that   the   forfeiture  must  be  deemed  to  attach  fence  v  com 

at  the   moment  of  the- commission  of  the   offence,  and  ^jTroperty  iein 
consequently,    from    that    moment,   the    title    of  the  J^^^^  ^•^**^' 
plaintiff  would  hie  completely  devested,  so  that  he  could 
maintain  no  action  for  the  subsequent  seizure.     This  is 
the  doctrine  of  the  English  courts,  and  it  has  been  re- 
cognised and  enforced  in  this  court,  upon  very  solemn  States*  courts 
argument.     (U.  S.   v.   1960  Bags  of  Coffee,  8  Cranch^  fJriXfcTor 
398.    The  Mars,  8  Oranch^  417 .  Roberts  v,  Witherhead,  g"«»«on8    of 

12  Mod:  92.   SaJk.  223.  Wilkins  v.-  Despard,  5  T.  ii.dcri^Swt'S' 
--«  V  the       United 

112.)  State*,   Their 

In  the  next  place,  can   a   state   court  of  common  SSndemnation^ 

law,  entertain   and  decide  the  question  of  forfeiture  JJ^*^"**  "• 
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1&18*  inMhis  case.  This  is  a  question  of  vast  practical 
importance  ;  but  in  our  judgment,  of  no  intrinsic  li^gal 
difficulty.  By  the  constilutbn,  the  judicial  power  of 
the  United  States  extends  to  all  cases  of  law  and  equi** 
ty  arising  under  the  constitution,  laws,  and  treaties  of 
the  United  States,  and  to  all  cases  of  admiralty  and 
maritime  jurisdiction ;  and  by  the  judiciary  act  of  1789, 
ch.  20'.  s.  9.  the  distrj<!t  courts  are  invested  with  exjfti/i' 
iive  origii^al  cognizance  p{  all  civil  causes  of  admiral- 
ty and  maritime  jurisdiction ^  and  of  all  seizures  on 
land  and  water,  and  of  all  suits  for  penalties  and  for- 
feitures incurred  under  the  laws  of  the  United  lSt$ite8« 
This  is  a  seizure  for  a  forfeiture  under  the  Is^ws  of  the 
United  States,  and,  consequently,  the  right 'to  decide 
upon  the  same,  by  the  very  terms  of  the-  statutes, 
exclusively  belongs  to  the  proper  court  of  the  United 
States ;  and  it  depends  upon  its  £nal  decree,  proceed- 
ing ifi  rem^  whether  the  seizure  is  to  be  adjudged 
rightful  or  tortious.  If  a  sentence  of  condemnatioD 
be  pronounced,  it  is  conclusive,  that  a  forfeiture  is  in- 
curred ;  if  a  sentence  of  ^acquittal,  it  is  equally  con- 
clusive against,  the  forfeiture  ;  and  in  either  case,  the 
question  cannot  be  litigated  in  another  forum.  This 
was  the  doctrine  asserted  by  this  court,  in  the  case  of 
Slocum  V.  Mayberry,  (2  Wheat.  R.  1.)  after  very 
deliberate  Consideration,  and  to  that  doctrine  we  unan- 
imously adhere. 

The  reasonableness  of  this  doctrine  results  from 
the  very  nature  of  proceedings  in  rtm^  All  persons 
having  an  interest  in  the  subject  matter,  whether  as 
seizing  officers,  or  informers,  or  claimants^  are  parties 
or  may  be  parties  to  siich  suits,  so  far  as  tbeu  interest 
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#zt«ndt.  The  decree  of  the  court  acts  upon  the  thing  l^^^ 
in  controrersj)  and  settles  the  title  of  the  property  it~ 
•elf,  the  right  of  seizure,  and  the  question  <of  forfeiture. 
If  its  decree  were  not  binding  upon  all  the  world  upon 
the  points  which  it  professes  to  decide,  the  con- 
sequences would  be  most  mischievous  to  the  public. 
In  case  of  condemnation .  no  good  title  to  the  prop- 
9$Pf  could  be  conveyed,  and  no  justification  of  the  sei- 
zure could  be^  asserted  under  its  protection.  In  case 
of  acquittal,  a  new  seizure  might  be  made  by  fi.ny  other 
persons  ioHes  quoHes  for  the  same  offence,  and  the 
claimant  be  loaded  with  ruinous  costs  and  expenses. 
This  reasoning  applies  to  the  decree  of  a  court  having 
competent  jurisdiction  of  the  cause,  although  it  mav 
not  be  exclusive.  But  it  applies  with  greater  force  to 
«  court  ot  exclusive  jurisdiction;  since  an  attempt  to 
re-examing  its  decree,  or  deny  its  conclusiveness,  is. a 
iuaniiest  violation  of  its  exclusive  authority.  It  is  dol- 
ing that  indirectly,. which  the  law  itself  prohibits  to  be 
done  directly.  It  is,  in  effect,  impeaching  collaterally, 
a  sentence  which  the  law  has  pronounced  to  be  val- 
id nntil  vacated  or  reversed  on  appeal  by  a  superior  tri- 
buaal. 

The  argument  against  this  doctrine,  which  has  been  J^  ■•**^  *■• 
iirged  at  the   bar,  is,  that  an  action  of  trespass  will  ineftnnot       be 
case  of  a  seizure,  lie  in  a  state  court  of  common  law,  suiecoort  of 
Und  therefore  the  defendant  must  have  a  right  to  pro-  be^Tthe^e^ 
tedt  himself  by  plcadihg   the  fact  of  forfeiture  in  W«uSSdSuti? 
defence.     But  at  what. time  and   under  what  cii cum- oourvuim 
stances  will  an  action  -of  trespass  lie?    If  (he  action  be  rniu^^ 
commenced  while  the  proceedings  in  rem  for  the  sup- 
posed forfeiture  are  pending  in  the  proper  court  of  tlie 
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1818.      United  States,  it  is  commenced  too  soon;  for  until  a  final 

decree,  it  cannot  be  ascertained  whether  it  be  a  trespaM 

or  not,  since  the  decree  can  alone  decide  whether   ht 

taking  be  rightful  or  tortious.     The  pendency  of  thft 

suit  in  rem   would  be  a  good  plea  in  abatement,  or  a 

temporary  bar  of  the  action,  for  it  would  establish  that- 

If  the  action  1^0  g^o^  cause  of  action  then  existed^     If  the  action  be 

l!l^"!I!!?J;.l^' commenced  aHer  a  decree  of  eondemnation,  or  afteran 

nasion,  or  ac- acquittal,  and  there  be  a  certificate  of  reasonable  cause 

quiitsa  with  a    ^   •  .  ,        .      ,       ^  ,         -  ,  , 

certifiqate    ofof  seizure,  then  in  the  former  case  by  the  general  law, 

eause  of  seiz-  &nd  in  the  latter  case  by  the  special  enactinenl  of  the 

or"*  Jllr^tes^»*«te  of  the  25th  of  April,  1810,  ch.  64.  a.  1.  tW  4o- 

injiybe  plead- cree  and  certificate  are  each  irood  bars  to  tbe  actioii. 

Bat  if  there  be  aVlecree  of  acquittal  anda  demal^f  such 

-    ..        certificate,  then  the  seizure  is  established  condasiTely 
But  if  upon  '  '       .  .         1    1  ' 

the  acquiual,  to  be  tortious,  and  the  party  is  entitled  to  kid  full  dama- 

a  certificate  is         ^      ^.       ,    , 

rcfuaed.     the  ges  for  the  mjury. 

^^^     The  cases  also  of  Wilkins  r.  Despard,.  (6.  X   R. 

biiahed  to  b;  112.)  and  Roberts  v.  Witherhead  (12  Mud.  92.  &». 

uSrUous;   and  ^ 

tbe>(act  offor^3{23.)    have  been  relied  on  to   show  that  a  court  of 

feiture  cannot  ,  x     ^   •       ^t         •        ^'«  ^    r 

be  {jeadeci  in  common  law  many  entertain  the  qnestioin  of  ior* 
hgaii^'dnrwi  f*^^^^®*  notwithstanding  the  exclusive  jurisdicition 'of 
ilLJstaie**"  *"  ^^®  exchequer  in  rem.  But  these  cases  do  not  kualain 
the  argument..  They  were  both  founded  on  the  act 
of  iiavigation,  12  Car.  2.  Ch.  18  s.  1.  which  i^moog 
dther  things,  enacts  that  one  -  third  of  the  -jbr- 
feiture  shall  go  to  him  ^who  shall  aeize,  infom^  or 
she  for  the  same  in  any  eawrt  &f  record.P  So  Ihat  jt 
|S  apparent  that  in  respect  to  forfeitures  under  this 
itatute,  the  exchequer  had  not  aju  excludite  juriodk- 
tion,  bat  that  the    othtr  courta  of  coinmbn  I«w  bad 
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MX  least  a  concurrent  jurisdiction-  And  if  these  cases  ISIZ. 
Aid  not  admit  of  this  obTious  distinction^  certainly 
they  could  not  be  admitted  to  govern  this  court  in 
mscertaining  a  jurisdiction  vested  by  the  constitution 
and  laws  of  the  United  States  exclusively  in  their 
owtt  courts. 

*It  is,  thereforei  clearly  our  opinion,  that  a  state  court 
lulls  no  legal  autnority  to  entertain  the  question  of  for- 
feiture in  this  cas^;  and  that  it  exclusively  belongea 
to  the  cognizance  of  the  proper  court  of  the  United 
Slates.  Indeed  no  principle  of  general  law  seems  bet-  Thedeci»<m 
ter  settled,  than  that  the  decision  ol  a  court  of  a  pecul- ^J^,>'-'"^^^ 

iar  and  exclusive  jurisdiction  must  be  completely  bind-  "^."'l^*   i^ 
••  «^  rf  ntdicuon,     m 

log  Upon  the  judgment  of  every  other  court,  in  which  oomjpletely 
the  same  subject  matter  comes  incidentally  in  contro-  the  ^judgnw^ 
Tersy.    it  is  familiarly  known  in  its  application  to  the  ^urt^'^wW 
aeatences  of   ecclesiastical  courts,  in  tlie  probate  oCf**i**"®  ■"**• 

.      '  '^    -  ^jeA       matter 

#ill6  and  granting  of  administrations  of  personal  estate;  comet  ineiden- 

.  '  tally  in  contro 

to  the  sentences  of  prize  courts  in  all  matters  of  prize  Teny. 
jurisdiction  ;  and  to  the  sentences  of  coilrls  of  admiral- 
ty and  other  courts  acting  in  renny  either  to  enforce  ibr- 
tiitures  or  to  decide  civil  rif^ts« 

In  the  preceding  discussion,  we  have  been^unavoida- 
Uy  led  to  consider  and  affirm  the  conclusiveness  of 
the  sentence  of  a  court  of  competent  jurisdictioa  pro- 
ceeding tn  rem  as  to  tbe  question  of  forfeiture ;  and  a 
JihrHcriio  affirm  it  in  a  case  where  there  is  an  exclusive 
jurisdiction.  In  c^ses  of  condemnation  the  authori- 
ses are  so  distinct  and  pointed,  that  it  would,  after  the 
Very  leiarned  discussions  in  the  state  courts,  be^  a 
ihtsta  of  time  to  examine  them  at  large.  Nothing  ca;i 
be  Wter  settled,  than  that  a  sentence  of  rondemnar 
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itlt*     tion  is,  in  an  action  of  tratpaai  forth«  jmiperty  i 

Otbte   ^^^^^^  eTidence  againtt  tlit  titl«  of  tbe^  pWatiC 

T.        (See  'H€rg.Truet9j  467.  and  caies  there  citsd.    Thflu 

Hor^      maa  T-  Withers,  cited  bj  Mn  Justice  Bidler.  in  WilkiM 

T.  Despard,  6  T.  IL  IIS.  117.     ScotiT*  Sbeaniaii«  t 

nC  Bfcidk^  977.    Henshaw  t^  Pleasance,  S  W^JUmk. 

1174.    Oeyev  t.  AqatUr,  7  T.  Jt#8L~  nd  ease  cited 

by  Lord  Kenjon,  M.;69e;    Meadoiite  y.  Dvlebes*  Vf 

KinRstop,  .imifaHf  Jti^.7M.    S  l?MM^.MMr  eii 

OWJ^ttfioiit,  346  to  867i) 

A'  distEnctioli,  howeteri  haa.  becii  taken  t»d  «h 

j^^-^  tempted  to  be  instaihed?  at  the  hanhatyeen  thie  i«C»Ql 

fovMhiati,    of  a'  aedi^eter  oi  caadeaaatftefaiid  dC  t  aeBtcMe  jaf 

^^^be^tequittal.    It  is  adanittad-tbat  tJbe  foms^  ia  c^encki- 


^S^SS^SXS^  ^^^  ^  ^^  ^^  ^*  *^  ^^^  ^  **'  iotiwnvise  aft .  ta  tlia  lattif  > 
for  it  liscertaiiip  ao  fsct.  It  ip.  ctfrtai^ljf  kicaiOiatt 
on  vthe  party 'wbb  asserts  aneb  a  distinc^a  to  yrate 
jts  .onstentie  by  direct;  aatbonltieey  or  Mil^tiiaM  ftpp 
knbwft  and  admitted:  prineqdea, ;  la  Jthe.  Dueheaa  of 
Kingston's  caacf  fU  iiMe  TSrialn  S61,  Rmmm^ 
pm  JSHect.  364.  Ailc^  JBr<L  (biMMMi  £«ia  ly  J|m* 
niagfeiH  note,  p.  39,^  |te.)  ^d  pbief  Justice  tk 
Qrej  declarea  that '  the  niie  of  0Ti4«9C|t  lanst'be^  as 
it  is.  piten  dedi^LT^.  to  be,  r^ciproc^^;,  aad*  thifti  in  aU 
oasM  in  ivhifib  the  sentei^ciM  &Tpurable  to  the  party 
are  to  M  admtted  as^^pAclnsiTy  e^ndenee  fbr  him.  the 
ientcmees,  if  unia^auraole,  are,  in  jiike  manner,  conda- 
air^  ertdeace  agaiast  him*  This  in  the  ^nguage  of 
Tery  high  authprity,  siace  it  4s:the  nnited .  Qptnion  «f 
ail  tne  juog^s  of  England  ;  and  thptyh.deliTered.ui 
jl9i;mp  Ji^yiiicablfi  fllnctly  (to  a  ci;i9^ml  snit,  mtff^r^f^ 
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4ii«ifl'gitniMy  to  ^pply  to  ciyil  siutt.mnd  i^ftimwot.,  ^^ 
Jkttd  uponpanciple,  wliere  U  there  to  be  foiuid  a  sub-  q^^ 
feiteatial  dtfierence  between  a  sentence  of  condemiit*  ^r. 
^m  nd  of  aeamttal  tn  rean  ?  If  the  fonner  aa^ertains  ^^^ 
^nd  fikss  the  Cbrfeiture,  and^  therefore,  itis  concln* 
•ttTOy  the  .latter  no  less  a8certai]\8  tiiat  tnere  is  no.  fbr- 
'5feitiire,'iaind,  therefore,  restores  the  property  to  this 
<tttomant>i  It  (iannot  be  pretended  that  a  new  seixare 
Mttght,  ftftisr  anaeqaittal^be  made  tor  the  same  sab* 
piHfed;ofience;  or  if  made,  tnat  the  lormer  sentence 
teevld  not^-as  evidefnce,  be  conclasive,  and,  as  a  bar^ 
be  peremptory  against  the  second  suit  tn  rem.  And  if 
.^aclnsLTe  either  wtiy,  it  must  be  because  the  acquit- 
iidascerta*n§  the.  fact  that  there  was  no  forfeiture* 
Aad'if  thefitctbeibund,  it  is  strange  that  it  cannot  be 
'eTidence  for  the  party  if  found  one  way  and  yet  can 
i^  endence  againet  him,  if  found  another  ^ray«  If  such 
weretiierule^  it  would  be  a  perfect  anomaly  in  th^ 
Uw,;and  utterly- subversive  of  the  first  principles  of  re 
«iprocal  justice.  The  only  authority  relied  on  for  this 
-purpiope  is  a  dictum  in  BuUer^i  JVtii  Priui,  (S45*) 
where  i)  ia  said  that  though  a  conviction  in  a  court  of 
•erimtnal -jurisdiction  be  conclusive  evidence  of  the  fact, 
ifitiafterwaids  come  collaterally  in  -controversy  in  a 
4oart  of  tiyil.  juris(fiction;  yet  an  a(^quittal  in  such 
smut  is-nb  ph>of  ortne  rererse,  for  an  acquittal  ascer* 
4iiins  DO  fiiet  at  aeonviction  does.  The  case  relied 
OBtta support  this  dtcti^,  (3  JIfod.  164.)  contains  noth- 
ifif  whkli  lends  any  eoantenaince  to  it,  (PuMi  Emd. 
Sd  ed.  p.  47, 48.)  But  assuming  it  to  be  good  law  itt  re- 
igpeel  to  erisunal  8mt8p.it  haJs  nothing  to  do  with  pro- 
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1818.  ceedbgs  in  rem.  Where  property  is  seized  and  libelkid 
as  forfeited  to  the  government,  the  sole  object  of  the 
suit  is  to  ascertain  whether  the  seizure  be  rightful,  and 
the  forfeiture  incurred  or  not.  The  decree  of  the 
court,  in  such  case/acts  upon  the  thing  itself,  and  binds 
the  interests  of  all  the  world,  whether  any  party  ac- 
tually appears  or  not.  If  it  is  condemned,  the  title  of 
the  property  is  completely  changed,  and  the  new  title 
acquired  by  the  forfeiture  travels  with  the  thing  in  all 
its  future  progress.  If,  on  the  other  hand,  it  is  acquit^ 
ted,  the  taint  of  forfeiture  is  completely  removed,  and 
cannot  be  re-annexed  to  it.  The  original  owner  stands 
upon  his  title  discharged  of  any  latent  claims,  with 
which  the  supposed  forfeiture  may  have  previously  ia« 
fected  it.  A  sentence  of  acquittal  in  rem  does,  there- 
fore, ascertain  a  fact,  as  much  as  a  sentence  of  con^- 
demnation  ;  it  ascertains  and  fixes  the  fact  that  the 
property  is  not  liable  to  the  asserted  claim  of  forfeit" 
ure.  It  should  therefore  \be  conclusive  upon  all  the 
world  of  the  non-existence  of  the  title  of  forfeiture,  for 
the  same  reason  that  a  sentence  of  condemnation  is 
conclusive  of  the  existence  of  the  title  of  forfeiture.  It 
would  be  strange  indeed,  if,  when  the  forfeiture  tx  0- 
ruto  could  not  be  enforced  against  the  thing,  but  by 
an  acquittal  was  completely  purged  away,  that  indirect- 
ly the  forfeiture  might  be  enforced  through  the  seizivg 
officer;  and  that  he  should  be  at  liberty  to  asseit  a  ti- 
tle for  the  government,  which  is  judicially  abandoned 
Jbjy.or  Conclusively  established  against,  the  government 
Itself. 
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4!)ne  argument  farther  ha^  been  urged  at  the  bar  on  ^^19, 
thii  point,  which  deserves  notice,  it  is,  that  the  sen* 
tence'of  acquittal,  ought  not  to  be  conclusive  upon  the 
'Original  defendants,  because  they  were  not  parties  to 
Ihatjuit.  This  argument  aaaresses-itseli  equally  fo  a 
seiitefa^e  of  condemnation  ;  and  yet  in  such  case  the 
sentence  would  have  been  conclusive  evidence  in  far 
iredr  of  the  defendants.  The  reason,  however,  of  this 
rule  h  to  be  found  in  the  nature  of  proceedings  m  rem> 
To.  such  proceedings  all  persons  having  an  interest  \0x 
title  in  the  subject  matter  are«  as  we  have  already  s^ar 
ted«  m  law,  deemed  parties ;  and  the  decree  of  the 
oo<urt  IS  conclusive  upon  all  interests  and  titles  in  coii* 
troversy  before  it.  The  title  of  forfeiture  is  necessarir 
ly  in  controversy  in  a  suit  to  estabtish  that  forfeiture ; 
and  therefore  all  persons  having  a  ri^ht  or  interest  .in 
esftablisfaing  it  (as  the  seizing  officer  has)  are,  in  leg^ 
t^ntetnplation,  parties  to  the  suit.  It  is  a  gr^at  ndsr 
iakie  to  consider  the  seizing  officer  as  a  mere  stranger 
to  ;the  suit.  He  virtually  identifies  himself  with  th^ 
govcf nment  itself,  whose  aerent  he  is,  from  the  ii^Or 
s^ent  of  the  seizure  .up  to  the  terminationof  the  suit, 
0i8  own  will  is  boimd  up  4n  the  acts  of  the  govemmeni 
H  reference  to  the  suit.  For  some  *  purposes,  as  for 
.instance  to  procure  a  decree  of  distribution  after  con* 
deiuHltion  where  he  If  entitled  to  shafe  in  the  forfeitiv'e, 
or  to  dbtain  a.  certificate  of  reasonable  cause  of  seizure 
aiftet  an  acqtiittaK  he  may  i^oiake  himself  a  .  direct'  partv 
to>theiiuit«  and  in  all  other  cases  he  is  deemed  to  be 
prcfsent  and  represented  by  the  govcfrnment  itself^  By 
tke  .very  ad  ot  seizure  he  agrees  to  t>ecome  a  party  fo 
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fttB.      tile  suit  under  the  goTernment ;  for  in  no  other  iflHH 

"^^7^^    n^^  <^&Q  he  shew  an    authority  to  make  th^  teisureg 

'  .  or  to  enforce  the  forfeiture.    If  the  geTemuKiit  re^ 

lioj        fuse  to  adopt  his  acts  or  waire  the  forfeiture,  thete  ia 

an  end  to  his  claim :    he  cannot  proceed  to    enforce 

that  which  the  government  repudiates.     In  legal  pro*" 

prietjT,  therefore,  he  cannot  be  deemed  a  stranger  ^to 

the  decree  tn  rem;  he  is  at  all  events  a  privy,  and  a  a 

such  must  be  bound   by  a  sentence  which  ascertaiaa 

the  seixure  to  be  tortious.    Bat  if  he  were  a  mere 

stranger,  he  would  still  be  bound  by  such  sentencey 

because  the  decree  of  a  court  of  competent  jurisdiction 

tn  rem  is,  as  to  the  points  directly  in  judgment,  conclv^ 

mve  upon  the  whole  world. 

Upon  principle,  therefore,  we  are  of  opinion  that  the 
sentence  of  acquittal  in  this  case,  with  a  denial  of 
a  certificstte  of  reasonable  cause  of  seizure,  was  cott- 
elusive  evidence  that  no  forfeiture  was  incurrfsd^  and 
that  the  seizure  was  tortious  :  and  that  these  questioi^^ 
cannot  again  be  litigated  in  any  other  forum.     And  if 
the  point  had  never  been  decided,  vfe  should  firom  iti 
i^sonableness  and  known  analogy  to  other  pf0c«eA< 
{nn^hiave  had  entire  confidence  in  the  correctness  eC 
the  doctrine.    But  there  are  authorities    directly  tit 
point  which  have  never  been    overruled,  no^aa   iklr 
as  we    know    ever    been    brought    judicially  <iftto 
doubt.      Above    a    century    iLgo    it    was    deckled 
by    Mr.    Baron    Price,    (It     rm.Mriig9Mmi^  A 
Bv  SS.  p.    95.)     that     an    acquittal    in     th»  ^ei^ 
^heq^r  was    conclusive  evidence    Oif  the  iikgriiljf 
lif  tlie  eeia^e,  and  he  refused  in  thit  case  :(whiHk 
was  trotvr  lor  the  goods  seized)  to  let  the   paHiea  im 
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to  contest  tbe  ftct  over  again.  Thii  case  was  cited  l^iS* 
at  undoubted  law  by  Mr.  Justice  Blackstone,  in  his 
elaborate  opinion,  in  Scott  v.  Shearman,  (2  TT.  BU 
977.;)  and  the  doctrine  was  fally  recognized  by  the 
eonrty  and  particularly  by  Lord  Kenyon,  in  Cooke  v. 
Sholl,  (6  T.  R.  S66.)  although  that  cause  finally  Went 
off  nponi  another  point.  In  all  the  cases  which  have 
been  decided  on  this  subject,  no  distinction  has  ever 
been  taken  between  a  condemnation  and  an  acquitt&l 
in  ren^  and  the  manner  in  which  these  cases  have  been 
cited  by  ^the  court,  obviously  show  that  no  such  dis- 
tmction  waa  ever  in  their  contemplation.  If  to  these 
decuions  we  add  the  pointed  language  of  Lord  Chief 
Justice  De  Orey,  (in  the  Dutches^  of  Kingston's  case, 
11  Slate  Trialiy  SIS.  &c.)  'Hnat  the  rule  of  evidence 
ffluatbe,as  it  is  often  declared  to  be  reciprocal  ;^^  the  dec- 
laration of  Lord  Kenyon,  in  Qeyer  v.  Aguilar,  7  7.  R. 
681.  996.)  that  ^'where  there  has  been  a  proceeding  in 
the  exchequer,  and  a  judgment  tn  rem^as  long  as  that 
judgment  remains  in  force  it  is  obligatory  upon  the  par- 
tiee  itho  hav^  civil  rights  depending  on  the  same  ques* 
tioa;*'  and  the  generul  rule  laid  down  by  Lord  Apsley, 
(Meadows  v.  Dutchess  of  Kingston,  Amb.  Rep,  756.) 
that  wbere  a  matter  comes  to  be  tried  in  '<a  collateral 
way,  the  decree  of  a  court  having  competent  jurisdic- 
tion shall  be  received  as  conclusive  evidence  of  the 
ridttier,^  sir  df^-^db  determined;  there  seems  a  weiprht  of 
authority  in  favour  of  the  doctrine,  which  it  is  very 
diffcult  to  resist.  We  may  add,  that  in  a  recent  case 
iduc^  WIS  not  cited  at  the  argument,  (The -Rennet,  1 
Jkimfi  Riif.\ib.  180.)  where  aehip  had  been.captur- 
Vow  lit  49 
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ed  as  a  prize,  as  being  engaged  ^n  an  illegal  voyBgif' 
and  acquitted  by  the  sentence  of  a  vice-admiralty 
court,  Sir.  W.  Scott  held^  that  by  such  sentence  of  » 
competent  tribunal,  the  question  bad  become  rts  adju- 
dicaULy  and  might  be  opposed  with  success  aa  a  bar 
to  any  inquiry  into  the  same  facts  upon  a  second  cap* 
ture  during  the  same  voyage.  Yet  here  the  parties, 
who  were,  captors,  were  different;  and  the  argument 
might  have  been  urged,  that  the  acquittal  ascertained 
no  fact.  The  learned  jiTdge,  however,  considered 
the  acquittal  conclusive  proof  against  the  illegality  of 
the  voyage,  and  that  all  the  world  were  bound  by  the 
sentence  of  acquittal  in  rem.  And  the  sanle  doctrue 
was  held  by  Mr.  Justice  Buller^  in  his  very  learned 
opinion  in  Le  Caux  v.  Eden,  {D(m,g,  Rtp.  594.  611 » 
612.)a 


a  In  a  recent  ease,  m  tbe 
court' of  exchequer  in  Eng- 
land* it  has  been  detcrminedf 
that  a  judicial  sale  of  «  vessel 
found  at  sea  and  brought  into 
port  as  derelict,  under  an  or- 
der of  the  instance  court  of 
admiralty,  on  the  part  of  the 
laWors  and  claimant,  (without 
fraud  and  collusion,)  is  availa- 
ble against  the  crown's  tight 
of  seizure  for  a  previous  forfei- 
ture incurred  by  the  ship  hav- 
ing beep  gpilty  of  a  Anfeitable 
oCence  against  the  revenue 
lliws;.    although,  .the  crown. 


was  not  a  party  to  the  pro* 
ceedingin  the  admiralty  couri, 
other  than  bv  the  kiogV  pnH 
curator-general-  claiming  the 
vessel  as  a'A*ot<  ^fadmirakjf; 
and  although  no  decision  of 
droii.  or  np  drcii  was  pro- 
nouncej,  and  the  sale  took 
place  p€iu2eii<c  Ku  under  an  in- 
terlocutory order.  Itwasheldr 
that  ttie  crown  should  have 
claimed  before'  the  court, 
either  as  against  the  ship  in 
the  first  instancoi  or  subseb> 
queatly  against  the  proeaed* 
of  the  nW  whieft  werryai^ 


nle,  or  ha?6  moved  a  prohi-  the  -aUornef-genera!  might  de- 

bitieii.    That  the  warrant  for  mur  to,  or  traverse  them<  The 

mmttiag  the  ship  by  the  ad-  A,ttomey-General  t«  Nofstedtf 

miralt/t  aad   the  process  of  (claiming  the    ship   Triian^) 

ctCatioD,  was  notice  to  all  the  3  Price' b  Exchequer  Rep.  91. 

world  of  the  subsequent  pro-  See   Wynne^B  HiHiwy  of  th$ 

eeedings:  And  that  in  pleading  Life  of  Sbr  Leohne  JiefiUMi 

aooh  sale,  in  defence  to  an  in*  vol.  11,  p.  76t. 
fnulioB  in  the  •lebaqaer, 
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This  view  of  the  case  would  be  conclusive  agaipst  1«I8% 
the  admission  of  the  evidence  offered  by  the  original 
defendants  at  the  trial,  as  a  justification  of  Ibe  as- 
serted trespass.  But  the  other  point  which  has  been 
stated,  and  which  involves  the.  construction  of  the 
set  of  1794,  ch.  50«  s.  3«  is  not  less  decisive  against 
tbe  defendants.  That  act  inflicts  a  forfeiture  of  the 
ship,  ^.j  in  cases  where  she  is  fitted  out  and  armed, 
or  attempted  or  procured  to  be  fitted  out  and  armed, 
with  the  intent  to  be  employed  ^^in  the  service  of 
emy  fMreign  prmce  er  state,  to  cruise  or  commit  hos- 
tilities upon  the  subjects,  citizens  or  property  of  o^io- 
Aer  foreign  prince  or  state  with  whom  the  United 
States  are  at  peace.'*  The  evidence  offered  and  re- 
jected, was  to  prove  that  the  ship  was  attempted  to 
be  fitted  out  and  armed,  and  was  fitted  out  and  armed, 
with  intent  that  she  should  be  employed  in  the  ser-' 
vice  of  that  patt  of  the  island  of  St.  Domingo  which 
was  then  under  the  government  of  P<lion^  to  cruise 
and  eommit  hostilities  upon  the  subjects,  citizens,  and 
property  of  that  part  of  the  Island  of  St.  Domingo 
which  was  then  under  the  government  of  Christophe. 

into  the  registry    to  answer    the  facts  shoul    be  put  spe- 
under    tlie    order  of    cially  on  the  record,  so  that 
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181S.      No  evidence  waa  offered  to  prove,  that  either  of 

governments  was  recognised  by  the  goveroaeBt  tf 

the  United  States,  or  of  France,  '*  aa  a  foreign  ptinee 

or  state ;"  and  if  the  court  was  boond  tp  admit  tiio 

evidence,  as  it  stood,  without   this  additional  proo^  it 

>  must  have  been  upon'  the  ground  that  it  was  bound  ta 

take  judicial  notice  of  t&e  reblioas  of  the  countfy 

with 'foreign  states,  and  to  decide  affirmatively,  thai 

Petion.  and  Christopbe  were  foreign  pffnces  withhi 

Itiitheexclu-the  purview  of   the  statute.    No  doct  oe  is  better 
1IV6.   nsut  of »        *  *  ^ 

ffOTenimeiiuto  established,  than  that  it  belongs  excIusiTelj  to  go- 

acknowledge  '  .  ^  \  .1^  i    *. 

iMv  8Uite&%.  vernments  to  recognise  new  stat^i  in  the  revomtiona 
^uuon»oftho^*^i<^k  ^H  ^^^^"^  ^^  ^^*  world;  and  until  such  «•« 
JJ^JJ^jj^'J^  cognition,  either  by  our  own  govemnsent,  or  the  go 
niUon  by  oaryernment  to  which  the  new  state  belonged,  courts 
byU^attowhich  of  justice  are  bound  to  consider  the  ancient  slate 
|mfiolj^7'be!of  things  as  remaining  unaltered.  Thia  iraa  ex. 
^^^^'^pressly  held  by  this  court  in  the  caa^  of  Rose  V4 
femind  to  eon  HimeXy,  (4  Cranchj  341.)'  a^nd  to  that  decision  oa 
cieM  okIw  of  this  point  we  .adhere.  -  And  the  tame  dpctrioe  n 
^|i!SL**  u  clearly  su^ioed  by  the  judgment  of  Ibreiga  tiibv 
***^  naU,  (The  Manilla,!  Eimirii  ti.  i.  The  dtyof 
Berne  ▼.  The  Bank  of  England,  9  Vu.  347.  DoTden 
The  ri«lT.  Bank  of  "England,  10  Vu.  3B3.  11  Va.  18S.)  It 
iduid  of  St  therefore,  this  were  a  Aict  proper  for  the  consideration 
.noifonugnprinof  a  jury,  and  to  be  prpved  fi(i  patr,  th^  court  below 
wUhiiTth^ici^*^  not  bound  to  admit  the  other  evidence,  unless 
«J^».<*-^this  fact  was  proved  in  aid  qf  that  evidience^  for 
Ittiiiff^  wnr  without  it  no  forfeit i\re  could  be  incurred.  If,,  on  t&o 
vJ^  of  any'fo  other  hand,  this  was  matter  of  fact,  of  i^hieh  the 
M£,to'SSSi2 court  were  bound  judicially  to  take  cogniieance,  thm 
y^ggj^the  court  were  right  in  rejecting  tl|o  ^videoee^  itpr  M 
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Hir  M- we  luty«  knowledge,  neither  the  goyernment  of      fMH 
Petion  nor  Christophe  haye    ever  been  recognised  as 
a  foreign    state,'  by.  the  goyemment   of  the    linked 
States,  or  of  iPrance. 

In  every  view,  therefore,  of  this  case,  the  stat^ 
court  were  right  in  rejecting  the  evidence^  so:  far  as 
it  was  offered  in"^  justification.  Was  it  then  admissi- 
ble in  mitigation  of  damages?-  Upon  this  point  we 
really  do  not  entertam  the  slighest  doubt.  The  evi- 
dence has  no  legal  tendency  to.  show  that  any  for* 
frtture  had  been  Incuired,  and  upon  the  proof  already^ 
bn  the  cause,  (he  seizure  was  established  to  be  tortious. 
The  plaintiff  admitted  that  the  defendants  had  acted 
wtthojut  malice,  or  an  int^tion  of  oppression.  Under 
such  circumstances,  he  waived  any  claim  for  vtttdSb* 
tave  damages,  and  the  state  court  very  properly'direc^* 
«i  the  jury,&at  the  plaintiff  could  only  recover  4lte 
ae^tuat  damages  sustainc|fd  by  him.  And  in  no  ptdiftMii 
ahjape,  consistently  with  the  rules  of  law,  could  ihe^^« 
idence  diminish  the  right  of  the  plaintiff  to  recover  Ida 
actual  damages.  We  have  taken  notice  of  this  point 
the  more  readily,  because  it  was  pressed  at  the  bar 
with  considerable  .  earnestness.  But  ^  in  strictness  of 
bv(  the  point  is  not  subject  to  our  revt'sion.  We  have 
no  right)  9n  a  writ  of  error  from  a  state  court,  under 
Ilia  act  of  congress,  to  inquire  into  the  legal  correcttiess 
tt  the  rule  by  which  the  damages  were  ascertaiiied  and 
fasessed.  There  is  ho  law  of  the  United  States,  which 
intf  rferes  withj  or  touches,  the  question  of  damages.  It 
if  a' question  depending  altogether  upon  the  6ombioii 
Iww}    and  the  act  of  congress  .  has  expressly   preefu* 


GelstoQ 
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1818.      ded  us  from  a  consideration  of  such  a  question*  Wheth* 
er  such  a  restriction  can  he  defended  upon  public  pol- 
^^        icy,    or  principle,  may    well   admit  of  most   serious 

Hojt.      doubts. 

We  may  now  pass  to  the  consideration*  of  the  sec- 
ond plea,  which  asserts,  as  a  defence,  a  seizure  un- 
der the  laws  of  the  United  States,  by  the  express  in- 
struction of  the  president,  for  a  supposed  forfeiture 
in  rem,  and  attempts  to  put  in  issue  the  question 
whether  such  forfeiture  was  incurred  or  not.  If  this 
plea  was  well  pleaded,  then  a  question  may  properly 
be  said  to  arise  within  the  meaning  of  the  25th  sec- 
tion of  the  judiciary  act,  and  as  the  state  court  de- 
cided against  the  right  and  authority  setup  thereon, 
the  decision  is  re-examinable  in  this  court.  Several 
objections  have  been  urged  at  the  bar  against  the 
sufficiency  of  this  plea  upon  technical  grounds  ;  and 
if  these  objections  are  well  founded,  then  it  maybe 
admitted  that  the  court  below  may  have  given  judg- 
ment on  these  special  grounds,  and  not  have  decided 
against  the  right  and  authority  set  up  under  the  United 
Stdtes.  In  the  first  place,  it  is  argued,  that  this  plea 
is  bad,  becauseit  does  not  answei  the  whole  charge 
in  the  declaration,  the  plea  justifying  only  the  taking 
and  detention,  and  containing  no  answer  to  the  dam- 
aging, spoiling,  and  conversion  of  th^  property 
^barged  in  th|B  declaration.  We  are,  however,  of 
opinion,  th^t  the  plaintiff  can  take  nothing  by  this 
objection.  The  gist  of  the  action  in.  this  case  was 
the  taking  and  deteption,  and  the  damaging,  spoiling, 
and  conversion    were    matter  of   aggravation  only ; 
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ind  it  is  perfectly  well  settled,  that  a  plea  need  answer       18  >«• 
oaly  the  gist  of  the  action,  and  if  the  matter  alleged  in 
aggravation  be   relied  on  as  a  substantive  trespass,  it 
should  be  replied    by  way  of  new  assignment.     (Tay- 
lor V.  Cole,  3  T.  R.   292.   S.  C.  H.   Bl.  555.     Dye  v.    a  plea  need 
Lcatherdale,  3  Wib.   )?.   20.     Fisherwood  v.  Carman,  J{;»^  J^ 

cited  3  T.  R.  297.    Gates  v.  Bayley,2  Wils.  R.  313.     1  «ftion,  and  if 

J     J^  the  matter  al 

Saufid.  R.  28;  note  3.      Cam.  Dig.  Plead.  E.  1.     Mon-legrdin  agpra 

privatt  V.  Smith,  2  Camp.  R.  175.)  Independent,  how- ued  «n  ai  a 
ever,  of  this  general  ground,  there  is,  in  this  particular, '^"^J^h^*  i^ 
case,  a  decisive  answer  to  the  objection;  for  if  the  mat-  "r^'^w-**^^ 
ter  of  the  plea  were  true  and  well  pleaded,  then  by  the  of  new  umi^ 
forfeiture  the  property  was  completely  divested  ^ut  of  " 
.the  plaintiff;  and,  consequently,  neither  the  conversion 
nor  damage  were  any  injury  to  him. 

But  there  are  other  defects  in  this  plea  which,  in  ^J^^^J** 
our  judgment,  are  fatal.  In  the  first  place  it  is  not 
alleged  that  the  ship'  and  her  equipments  were  forfeited 
for  any  offence  under  the  laws  of  the  United  States.  It 
is  true  that  it  is  stated,  tjiat  the  ship  was  attempted  to 
be  fitted  out  and  armed,  with  intent  that  she  should  be 
employed  in  the  service  of  a  foreign  state,  &c.  to  com- 
mit hostilities  upon  the  subjects  6f  another  foreign 
•tate,  &c.  contrary  to  the  statute  in  such  case  made  and 
provided.  But  it  is  not  added,  whereby  and  for  the 
cause  aforesaid  she  became  and  was.  f^rfeitei  co  the 
United  States.  Nor  is  this  deficiency  supplied  by  the 
subsequent  averment,  that  the  ship  was^  by  the  instruc- 
tions of  the  president,  seized  ^^as  forfeited  to  the  use 
of  the  United  States;^'  for  the  manner  and  capse  of  the 
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1818.  forfeitttr^  ought  to  be  directly  stated.  The  plea  is, 
therefore,  not  only  argumentative,  but  it  omits  a  sab- 
stantive  allegation,  without  which  it  could  not  be  sus- 
tained a-s  a  bar. 

In  the  next  place,  the  plea  is  bad,  because  it  does 
not  aver  that  the  governments  of  Fetion  and  Christo- 
phe  are  foreign  states  which  have  been  duly  recog- 
nised, as  such,  by  the  government  of  the  United 
States,  or  of  France,  which,  for  reasons  already  stated, 
was  Mcesairy  to  complete  the  legal  sufficiency  of  the 
plea. 

And  in  our  judgment  a  still  more  decisive  objection 
is,  that  the  plea  attempts  to  draw  to  the  cognisance  of 
a  state  court  a  question  of  forfeiture  under  the  laws  of 
the  United  States,  of  which  the  federal  courts  have,  by 
the  constitution  and  laws  of  the  United  States,  an  ex- 
elusive  juri'idiction.  For  the  reasons  already  mentid^^ 
ed,  if  the  suit  for  the  forfeiture  was  still  pending  wbi^ii 
the  action  was  brought,  that  fact  ought  to  have  beeb 
pleaded  in  abatement,  or  a  temporary  bar  to  such  action: 
If  the  action  was  brought  beforeproceedingsturem  had. 
been  instituted^  that  fact'  ought  to  have  been  pleaded, 
with  an  allegation  that  the  jurisdiction  of  the  question 
of  forfeiture  exclusively  belonged  to  the  district  cou^t 
of  the  district  where  the  seizure  was  made,  which 
would  ha  Vie;  been  a  plea  in  the  nature  of  a  plea  to  the 
jurisdiction  of  the  state  court:  If  the  suit  were  de^ 
termined,  then  a  condemnation,  or  an  acquittal  with 
a  certificate  of  reasonable  cause  of  seizure,  ought  to 
have  been  pleaded,  as  a  general  bar  to  the  action. 
These  are  all  the  legal  defences  'which  the  mere 
seixuf  e  coiild  justify;  and  if  these  all  foiled,  then  the 
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leiadng  officer  mutt  have  been  deemed  gui.^y  of  the  1818. 
trespass.  The  plea  then  stops  short  of  the  allega- 
tions which  the  seizing  officer ,  w^s  bound  to  make 
to  sustain  bis  defence,  and  it  attempts  to  put  in  issue 
ifiattar  which,  standing  alone,  no  court  of  comnK>n 
law  is  competent  to  try.  The  demurrer  then  may  well 
be  sustained  to  thia  plea,  since  the  party  demurring  ad- 
nits  nothing  except  what  is  well  pleaded,  and  the  plea 
being  bad  in  substance,  there  is,  in  polat  pf  la^,  no 
confession  of  any  forfeiture. 

The  third  plea  differs  in  several  respects  from  the 
second,  and  is  that  on  which  the  couit  have  felt  their 
principal  difficulty.  It  asserts  that  the  ship  was  attempt 
ted  to  be  fitted  out  and  armed,  with  intent  that  she 
should  be  employed  in  the  service  of  some  foreign  state, 
to  commit  hostilities  upon  the  subjects  of  another  for- 
e^  state  with  which  the  United  States  were  then  at 
peace,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  ^  and  that  the  defendants  by  virtue 
of  the  instructions  of  the  president,  ^^did  take  posses* 
ftion  of,  and  detain," the  said  ship,  ftc«  ^^in  order  to 
Ihe  execution  of  the  prohibitions  and  penalties  of  the 
act  in  such  case  made  and  provided*''  It  OTnits  to  al- 
lege any  forfeiture  of  the  ship,  or  that  she  was  seized 
as  forfeited.  So  far  then  as  the  plea  may  be  supposed 
to  rely  on  such  forfeiture  as  d  justification,  it  is  open  to 
the  same  objectiona  which  hnvebeen  stated  against  tbeing'Vt^M 
peconapiea.  of  1794,  eh.  sa 

Another  objection  ha^  been  urged  '^at  the  bar  against  ^  ■^."^'^ 
this  plea,  which  does  not  apply  to  the  second.     It  is,priiiotori 


tb*t)t4oesi»ot8pecify  the  foreign  state  b  whose  ser>guiM?haiii 
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Tice,  or  agliMt  whom,  the  ship  was  inteaded  to  be  enr- 
ployed.  Aii  the  allegation  follows  the  words  of  .the 
statute,  it  has  suQcient  ceftainty  for  a  Ubel.or  informal 
tion  in  rem  for  the  asserted  forfeiture  under  the  statute  ; 
and,  consequently,  it  has  sufficient  certainty  for  a  plea. 
Indeed,  there  is  as  much  certainty  as  there  would  have 
been,  if  it  had  been  averred  that  it  was  in  the  seryice  of 
cnr  against,  some  foreign  state  unknown  to  the  libellant, 
which  has  bpen  adjudged  in  this  court,  to  be  sufficient 
in  an  information  of  forfeiture.  (Locke  r.  The  United 
States,  70ancA,  339, 

But  the  main  ot)jection  to  this- pleads  that  it  »t~ 
tempts,  to  justify  the  taking  possession,  and  detaining  of 
the  ship,  under  the  instructions  of  the  president,  when 
the  &cts  stated  in  the  plea  do  not  bring  the  case 
within-  the  purview  of  the  statute  of  1794,  ch  60. 
which  is  relied  on  for  this  purpose*  This  statute,  m 
the  seventh  section,  provides,  that  in  every  case  in 
Which  a  vessel  shall  be  fitted  out  and  armed,  or  at-> 
tempted  to' be  fitted  out  and  armed,  or  in  which  the 
force  of  any  yessel  of  war,  cruiser,  or  other  armed 
T«ssel,  shall  be  increased  or  augmented,  t)r  in  which 
any  miUtary  expedition  or  enterprise  shall  be-b^gun, 
6t  set  on  foot,  contrary  to  the  prohibitions  and  provi* 
stonsofthat  act,  and  in  every  ease  of  the  capture  of 
a-  ship  or  vessel  within  the  jurisdiction  or  protectioft 
of  the  United  States,  and  in  every  case  in  which  anj 
process  issuing  out  of  any  court  of  the  United  States 
shall  be  disobeyed  or  resisted  by  any  person  oi  per-^ 
•0ns,  having  the  custody  of  any  vessel  of  war,  cruiisery 
ar  other  armed  vessel  of  any  foreign  prince   or  state^ 
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or   of  the  subjects  or  citizens  of  any   such  J)rince   or      18is. 
state;  in  every  «uo4  case^  it  shall  be  lawful  for  the  pres- 
ident of  the  United  States,   or  such  other  person  as  he 
shall  have  empowered  for  that  purpose  to  employ  such 
part  of  the  land  or  navel  forces  of  the  United  States, 
or  of  the  malitia  thereof,  as  shall  be  judged  necessary 
for  the  purpose  ot taking  possession  of  and  detaining  any 
such  ship  or  vessel,   with  her  prize  or  prized  if  any,  in 
order  to  the  execution  of  the  prohibitions  and  penalties 
of  the  act,  &c.     It  is  to  be  recollected  that  this  third 
plea  does  not*  allege  any  forfeiture,  or  justify  the  taking 
ftnd  detaining  of  the  ship   for  any  forfeiture;  and  that 
it  does  not  allege  that  the   president  did  employ  any 
7>art   of  the   land   or    navel  forces,  or  militia   of  the 
United  States^  for  this  purpose,  or  that  the  original  de- 
fendants,  or  either    of  them,  belonged   to  the  navel  or 
military  forces  of  the  United  States,  or  were  employed 
in  any  such  capacity,  to  take  and  detain  the  ship,  in  or- 
der to  the  execution  of  the   prohibitions  and  penalties 
of  the  act.  .  But  the  argument  is,  that  as  tl^  president 
had  authority  by  the  act  to  employ  the  navel  and  mili- 
tary forces  of  the   United   States   for  this  purpose,   a    The  7th  ne 
fortiori^  he  might  do  it  by  the  employment  oft:ivil  force*  Jj^VSj^^^JJ 
But  upon  the  most  deliberate  consideration,  ^ve  are  of jy?J*^^^»* 
a  different  opinion.     The  power  thus  entrusted  to  the  exeepttoeaaM 
president  is  of  a  very  high  and  delicate  nature,  and  man-  zure  «r.  deua 
ifestly  intended  to  be  exercised  only  when,  by  the  ordi-  UjloforcMl'^ 
liary  process  or  exercise  of  civil  authority,  the  purporj^jji  ^'ijjjjjjj 
ses  of  the  law  cannot  be   effectuated.      It  is  to  be  ex-«"<*  «t'wa*"* 

cMiQi  w  in  the 

erted  ojn  extraordinary  occasions,  and  subject  to  thatprnfideat'i    o 
high  responsibility  which  all  executive  acts  necessarily  plJ^Mtij^oll 
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ISIt.      InToKe.     WbeMter  it  is  exeirled,  all  persons  %hd  cet 


CUttOD 


in  bbedience  to  the  executive  Instmctions,  in  casti»' 
^  within  the  act,  are  completely  justified  in  tekihg  pb*- , 
1'^  vession  of,  ami  detaining  the  offending  vessel,  and  Itrlft 
ndt  responsible  in  damages  for  any  injury  Uliith  the 
.party  may  suffer  by  reason  of  such  proceeding?  Sntely 
.  It  never  could  have  been  the,  intei^tton  6f  congress, 
that  such  a  power  should  be  allowed  as  a  shield  to  th^ 
Seizing  officer,  in  cases  where  that  seizure  might  be 
made  by  the  ordinary  civil  means?  One  Of  the  caset 
put  in  the  section  is,  where  any  process  Of  the  courts 
of  the  United  States  is  disobeyed  and  resisted;  and 
this  case  abundantly  shows,  that  the  authority  of  th^ 
president  was  hot  intended  to  be  called  info  exercise^ 
unless  where  taiilitary  and  naval  force  were  necessary 
to  ensure  the  execution  of  the  laws.  In  terms  thO 
Section  is  confined  to.  the  employment  of  miKtaff 
tad  naval  forces;  and  there  is  neither  public  poliey  nOIr 
principle  to  justify  an  extension  of  the  prerogative, 
beyond  the  terms  in  which  it  is  given.  Congress 
Aight  be  perfectly  willing  to  entrust  the  president 
with  the  power  to  take  and  detain,  whenever,  i^ 
his  opinion,  the  case  was  So-flagrant  that  military  or 
haval  force  was  necessary  to  enforce  the  lawi,  and 
yet  ;irith  great  propriety  deny  if,  where,  from  circunl« 
stances  of  the  case,  the  civil'  officers  of  the  gth^ 
ternment  might,  upon  their  private  responsibility, 
without  any  danger  to  the  public  peace,  completely  ex- 
ecute them.  It  is  certaioly  against  the  general 
theory  of  our  institutions  to  create  great  *  discretion* 
ary  powers  by  implication;  and  in  the  present  ill- 


OF  THE  IJNITBD  STATES. 

ahince  we  H^e  nbtliiog  to  justify  it^    The  third  plet      'tti. 
it,  therefore,  for  this  addiiionRl  reasbn,  bad  in  its 
Very    stihstattce,  and  the   state  court  were-  right  in 
gmng  JtidgitieDt  on  the    demurrer    for  the  Original 
tilaintitf. 

Tbs  JYldgmeut  of  the  courtior  tlie  correction  of  er- 
rors of  the  state  of  New-York,  is  affirmed  with  dama« 
ges  at  the  fate  of  6  per  cent,  upon  the  judgment,  from 
the  rendition  thereof,  and  costs, 

Btr.  Justice  Jounsoh.  As  the  opinion  delivered  i^ 
this  caso  goes  into  the  consideration  of  a  variety  of  to- 
pics which  do  not  appear  to  me  to  be  essential  to  the 
vase^  I  will  present  a  brief  yi^w  of , all  that  I  consider 
as  now  decided. 

Three  pleas  are  filed  to  the  jiction.  The  first,  is 
the  general  issiie,  under  which,  accordibg  to  the  prac- 
tice of  the  state  from  which  the  case  comes,  notice 
was  gitsn  that  the  forfeiture  Would  be  given  in  eti  • 
dence. 

The  second  plea  is  a  justification.  On  the  ground 
^f  a  seizure  under  the  order  of  the  president,  for  the 
forfeiture,  incurred  under  the  third  section  of  the  act  of 
1794. 

The  third  is.  a  justification  under  the  order  of  the 
president,  to  detain  for  the  pui^pose  of  enforcing  the 
prohibitions  mnd  penalties  incurred  under  the  third 
section.  And  this  order  is  supposed  to  have  been 
issued  under  authority  given  in^  the  ^seventh  sec- 
tion. 

On  the  first  plea  issue  was  taken  ;  and  on  the  trikl 
Ihe  state  court  refused  to  admit  evidence  of  the  fbi  • 


884  CASES  IN  tHE  SUPREME  COURT 

1618.  feiture,   oh  the   ground  that  the  acquittal  in   the  dis* 

i^jj^  tricl  court  was  conclusive  against  the  forfeiture.     And 

T.  on  this   point  this  court  is  of  opinion   that  the  state 

Hoyt.  court  decided  correctly.     This  court   is  also  of  opi- 

AcauiUal  in.  ^  .,,^ 

the  district    nion,   that   the  state   court  could  not  have  tried  the 
MT«.  question  of  forfeiture   arising  under  the   laws   of  the 

Sutteouru United  States,  But  this  point  would  have  been  fatal 
the  qucjrtionof*^  **^®  Suit,  not  to  the  defence,  had  it  been  properly 
^'»^'«»^-       pleaded. 

IMeeiofthe     To  the  Second  and  third  pleas  the  defendant  demur- 

^pnyjnjn^^rcd:  but  as  the  second    plea  contained   only  an  argu- 

aifimMiitatiTeii^QQ^ii^^yg     and,  of  course,  defective  averment   of  the 

forfeiture,  viz.  "  seized  as  forfeited,"  that  is  "  because 

forfeited,"  that  plea  did  not  bring   up  the   question  of 

forfeiture,  or  any  question  connected  with  it. 

Neither  does  the  third  plea  bring  up  the  question  of 

forfeiture  :    for  the  justification    therein   relied  on   is 

The  ■eventh^^^^^y  independent  of  the  forfeiture,  and  rests   upon 

■•***?l-iSi^!the  6rder  of  the  president  to  detain  for  trial,  in  effect. 

not  authorize  Aftd  hence  the  only  other  point  in  the  case  is,  whether 

<mi«r]^T«te  the  seventh  section  of  the   act  empowered  the  presi- 

JjJjJjJjJJ^    dent  to  issue  such  an  order.     And  on  this  point  we  are 

to  employ  iho  Qf  opinion,  that  there  is  no  power  given  by  that  act  to 

navel  foree  u>  authorize  a  seizure,  but  only  to  call  on  the. military  or 

cure.  ~  naval  forces  to  enforce  a  seizure  when  necessary.     The 

defence  set  up  is-not  founded  upon  the  exercise  of  s   "^h 

a  power,  but  upon  a  supposed  order  to  the  defendants, 

in  their  private  individual  character,  to  take  and  detain. 

The  act,  therefore,  does  not  sustain  the  defence. 

Judgment  affirmed. 
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Mn  P.   B.  Ogden  inquired  to  which  of  the 'state      1818. 
courts  the  mandate  to  enforce  the  judgment  was  to  be 
tratfsmitted, 

Mr.  Chief  Justice  Marshall.  We  must  consider 
the  '  record  as  still  remaining  in  the  supreme  court  of 
New-York,  and  consequently  the  mardate  must  be  di- 
rected to  that  court. 

Mandate  to  the  supreme  court  of  New- York* 

.  Judgment.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  supreme  court  of  ju- 
dicature of  the  people  of  the  state  of  New- York, 
returned,  with  the  writ  of  error  issued  in  this  case, 
and  was  argued  by  counsel.  On  consideration 
whereof,  it  is. adjudged  and  ordered,  that  this  cOuft 
having'  the  power  of  revising,  by  writ  of  error,  the 
judgment  of  the  highest  court  of  law  in  any  state,, 
in  the  cases  specified  in  the  act  of  congress,  in  such 
case  provided,  at  any  time  within  five  years  from  the 
rendition  of  the  judgment  in  the  said  courts,  have  the 
power  to  bring  before  them  the  record  of  any  such 
judgment,  as  well  from  the  highest  court  of  law  in 
any  state,  as  from  any  court  to  which  the  record  of 
the  said  judgment  may  have  been  remitted,  and  in 
which  it  njray  be  found,  when  the  writ  of  error  from 
this  court  is  issued.  And  the  court,  therefore,  in  vir- 
tue of  the  writ  of  error  in  this  cause,rdo  proceed  and 
take  cognizance  of  this  cause  upon  the  transcript  of 
the  record  now  remaining  in  the  supreme  court  of 
judicature  of  the  people  of  the  state  of  New- York; 
and  they  do  hereby  adjudge  and  order,  that  the  judr. 
ment  of  the  court  for  the  Irial  of  impeachments  and 
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1118.      correction  of  errors  in  tliis  case^  be,  and  the  saino  if 
U  ^TstetM  '^**^y  affirmed^  with  costg  and  damages,  at  the  rat« 
^^    *    of  six  per  centum  per  annum  on  the  amount  of  tne 
fiavans.    judgment  of  the  said  cOurt^  far  the  trial  of  impeach- 
ments  and  correction  of  errprs  of  the  state  of  New- 
York,  to  be  computed  from  the  tune  of  the  rendition 
of  the  judgment  of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors  of  the  state  of 
New  York, 


(CONSTITITTXOMAL   LaW.) 

The  United  States  ▼•  Bevans. 

Admittittf  tktt  the  Sd  artide  of  the  e«iistituti«B  of  the  United  8ttto«» 
whieh  deelerae  tbtt  *'  the  judieiti  power  ehtll  extend  to  ell  caeei  ^t 
■dmireltr  end  meriiine  jariidiction,"  vests  in  the  United  Steten 
exelnsiTe  juriedietion  or^llU  eucb  ceies,  end  thet  e  murder  commit* 
ted  in  the  wetere  ef  i^stete  where  the  tide  ebbs  end  flows,  ie  n  ees« 
•r  edmireltj  end  nieritime  jorisdietion ;  Congress  hsTf  not,  in  thn 
eih  eeetioo  of  the  aet  of  1790,  ch.  9;  .*'  for  the  punishment  of  eer 
tain  offences  sf  ainst  the  United  States,"  so  ezeroisM  this  pnwer  as 
to  eonfer  so  the  eoOrta  of  the  United  States  jorisdietion  OTor  eooh 


^^9rtt  whether  eourta  of  common  law  have  cqneorrent  jurisdjetioQ 
with  the  admiraUv  over  murder  committed  in  ba^s,  M.  whieh  am 
enclosed  parta  of  the  sea  t 

Congress  having,  in  the  8ih  seetion  of  the  act  of  1790,  dt.  9,  provided 
^  the  punishment  of  murder,  Ac  committed  «npoo  the  high  seae, 
•tf  in  anjr  river,  haven,  basin,  or  ba^,  out  of  the  jurisdiction  of  amj 
particniar  ttata,"  H  is  not  the  eSenee  committed,  but  th«  ftiy,  Im^ 
in  which  it  ia  enmmiued,  that  muet  bo  ont  of.  the  jnTisdicUmi  of  thn 
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1^  traot  to  lii«  0D*t«d  SUtai  iA  the  eonttitaUon  of  all  cams  offtdibl-        i%l% 
'«lt/and  Btniine  jmriMliction,  does    not  eltMd'to  •  OMiion  of  dw      >^^s^s 
Walort  in  which  thoco  C4ite^  mtj  triie,.orof  t  gooertl  joriBdiction  oTor  Unit.  Sut^ 
tho  MOM.    Congress  may  psss  sH  l*ws  which  are  necesssary  fox  giT*  ^* 

iif  the  niost  complete  cffoct  to  the  exercise^  of  the  mdmiralty  and  mar-    V^^V^* 
itimo  juried  iction^rantod*co  the   goTemmeot  of  the  Uoion.     But  the 
fen#ral  jarisdietion  over  the  place,  lobjeet  to  this  grant,  adherea  to  tho 
Mrritoiy  as  a  ponion  of  territory  not  yetgiv6n  away:  and  the  residttt*' 
ry  powers  of  fegislatton  still  remain  in  tho  i tate* 

Congress  ha?e  power  to  pro? ' -a  for  the  punuhmont  of  Offences  commit- 
ted by  persons  serring  on  hbaffr  a  ship  of  war  of  the  Uoitnd  Statea, 
where? or  that  ship  may  lie.  Bot  congress  have  not  eie|rcii(ed  that  pow- 
er in  tho  case  of  a  ship ,  lying  in  the  waters  of  the'United  States;  tho 
words  <*within  any  fort,  arsenal,  dock-yard,  magazine,,  or  in  m^  ofhef' 
'  'f^mu  of  district  of  country  under  the  wU  and  txclunot  jwrudictini  . 
9ftKe  Vniied'SiaieM;"  in  th6  third  section  of  the  act  of  1790,  ch.  9. 
not  eatonding  to  a  ahip  of  war,  but  only  to  objects  in  their  hatttr# 
^gtd  Md  territorial. 

The  defendant,  Wil '  im  BeVans,  was  ibdieted  for 
ttLurder  in  the  circuit  court  for  the  district  of  Massa- 
ehusetta.  The  indictment  was  founded  on  the  8th 
seetiiDn  of  the  act  of  congress  of  the  ^SOth  6f  April,^ 
1790,  cb.  9.  and  was  tried  upon  the  plea  of  not  guilty*- 
At  the  trial,  it  appeared  in  evidence  that  the  offence 
Charged  in  the  indictment,  was  committed  by  the  pri* 
tioner  on  the  nxth  day  of  November,  1816,  on  board 
the  United  States  ship  of  war  Independence,  rated  k 
ahip  of  the  line  of  seventy-'four  guns,  then  in  commis- 
sion, and  in  the  actual  service  of  the  United  Statea,* 
under  the  command  of  Commodore  Bainbridge.  At  the 
t4me  time,  Wilf  im  vBevans  was  a  marine  duly  enlist-* 
ftd*  and  in' the  i^^ice  of  the  United  States,  and  was 
ac  lag  as  sentrfrregularly  posted  on  board  of  said  ship^ 
and  Peter  Leinstrum  (the  deceased,  named  in  the  in-* 
Actment)  was  at  the  same  time  duly  enlisted  and  in 
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18I8f«  the  service  of  the  UDited  States  as  cook^s  mate  on  board 
U^T^tot  ^^**^^  ^^V»  T^*  said  ship  was  at  the  same  time  lying 
r,  at  anchor  in  the  main  channel  of  Boston  harbours  in 
Sevans.  i^v^ters  of  a  sufficient  depth  at' all  times  of  tide  for  ships 
of  the  largest  class  and  burden,  and  to  which  there  is 
at  all  times  a  free  and  unobstructed  passage  to  the  open 
sea  or  ocean.  Th^  nearest  land  at  low  watermark  to 
the  position  where  the  ship  then  Iay\  on  various  sides 
is  as  follows*  viz :  The  end  of  the  long  wharf  so  call- 
ed in*  the  town  of  Boston,  bearing  south-west  by  souths 
half  south  at  the  distance  of  half  a  mile  ;  the  westein 
point  of  William^s  Island,  bearing  north  by  west^  at 
the  distance  between  one  quarter  and  one  third  of  ^a 
mile  ;  the  navy  yard  of  the  United  States-  at  Charles- 
town,  bearing  north-west  half-west,  at  the  distance  of 
three  quarters  of  a  mile,  and'  Dorchester  point  so  call- 
ed, bearing  south  southeast,  at  the  distance  of  two  miles 
and  one  quarter,  ana  the  nearest  point  of  Governpr^s 
Island  so  called,  (ceded  to  the  United  States,)  bear- 
ing southeast  half«east,  aJt  the  distance  of  one  mile  and 
three  quarters.  To  and  beyond  the  position  or  place 
thus  described,  the  civil  and  criminal  processes  of  the 
courts  of  the  state  of  Massachusetts,  have  hitherto 
constantly  been  served  and  obeyed.  The  prisoner  was 
first  apprehended  for  the  offence  in.  the 'district  of  Mas- 
sachusetts. 

,The  jury  found  a  verdict  that  the  prisoner,  William 
Bevans,  was  guilty  of  the  offence  as  charged  in  the 
indictment. 

Upon    the  foregoing  statement  of  facts,  which  was 
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stated  and  made  under  the  direction  of  the  court,  the      13*«- 
prisoner*  by  his  counsel,  after  verdict,  moved  for  a  new  y  ^^T^^^ 
trial,  upon    whibh    motion     two  questions  i)ccurred,         t. 
which  als.o  occurred  at  the   trial    of  the   prisoner.     1.    Bcvaas. 
Whether,  upon  the  foregping   statement  of  facts,  the 
offence  charged  in  the   indictment,  and    committed  on 
board  the  said  ship  as   aforesaid,  was    within  the  ju- 
risdiction of  the    state   of   Massachi  setts,    or  of  any 
court  thereof.     2d.-  Whether  the  offence  charged  in  the 
indictment,  and  committed  on  board  the    said   ship,  as 
aforesaid,  was  within  the  jurisdiction  or  cognizance  of 
the  circuit  court  of  the  United  States,   for   the  district 
of  Massachusetts.     Upon  which  questions,  the  judges 
of  the  said  circuit  court  were  at    the   trial,  and   upon 
the  motion  for  a    new  trial,  opposed  in. opinion;  and 
thereupon,  upon  the  request  of  the  district  attorney  of 
the  United  States,  the  same  questions  were  ordered  by 
the  said  court  to  be  certified  under  the    seal    of  the 
court  to  the  supreme  court,  to  be  finally  decided. 

Mr.  Webster^  for  the  defendant.  The  ground  of  the  peV'Mliu 
motion  for  a  new  trial  in  this  case  is,  that  on  the 
facts  proved,  the  offence  is  not  vithin  the  jurisdiction 
of  the  circuit  court  of  the  United  Stales.  The  indict- 
ment is  founded  on  the  8th  section  of  the  act  of  con- 
gress, for  the  punishment  of  certain  crimes  ;  by  which 
act,  murder  is  made  cognizable  in  the  courts  of  the  Uni- 
ted States,  if  committed  ^^upon  the  high  seas,  or  in  any 
river,  haven,  bason  or  bay,  out  of  the  jurisdiction  of  any 
particular  state."    To  sustain  the  jurisdiction,  in  this 
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HIiS.     ease,    then   it     must  appear,    either  that  the  plaot 
UnuTstatet  ^^^^^  ^^®  murder  .was  committed  was  the  **high  seas,'' 
if.         or  that  it  was  a  river,  bay,  or  ba^n,   not  within  the 
Beraqs.     jurisdiction    of  any    state.     1,   The  murder  was  not 
committed  on  the  high  seat^  because  it  was  commit-  - 
ted  in  a.  jM)r/,    or     Aoriour;    and    ports     and    har 
hours    are    not  pi^   of  the    high  seas.   '  To  some 
purposes,     they    may  be    considered    as    parts    of 
lAe  «ea,  but  not   of  the    high  sea.    Lord  Halo    sayi^ 
^Hhe  sea  is  either  that  .which  lies  within  the  body    of 
a  county  or   without*     The    part  of  the  sea  which 
•lies  not    within   the     body     oi  a    county,    is  called 
.the  main  sea    or    oceah/'«      By    the    ^^ain    sea'' 
Lord     Hale  .   undoubtedly    means  jthie    same  as  ia 
expressed  by  **high  sea,'*'  ^fmare  altum,^^  or  ^fc  haut 
fMcr.^^    There  is  a  distinction    between  the    mean-* 
ing    of  these  last  terms,    smd  the   meaning    of  As 
leo.     And  this  distinction  does  not    consist  merely  in 
this,  that    is    **higl^    sea''  to  low    water    nsark   oq, 
']y,  and    sea  to  high  water  wark,    whei|  the  tide  is 
full.     A    more    obvious    ground    of    distinction  is, 
that  the  high  seas  import  the    unenclosed  and    open 
ocean,     Without    the    fauces  ierrmn    So  Lord     Hale 
jnust  be   understood    in    the    passage    cited.     Porta 
and   harbours   are,   by  the   common  law,  Irithtn  the 
bodies    of    counties;  and   that  being    the   high  sea 
whtch  lies  not  within  the   body  of  any  county,  porta 
and  harbours  are,  consequently,  not  part  <^f  the  high 
aeas.    Exton,  one  of  the   distinguished   adtocates  of 
)he    admiralty  jurisdiction^  sneers    at    the    eonimoi; 

«  i7«lt,  iPf'JureMarii.  ck.4 
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lawyers,  for  the  alleged  absurdity  of  supposing  ships      l*l't. 
to  ride   at  ancher,  or  to  sail,  within  the  body  ^f^^^jj^^^^^ 
€ounty.    The    common    lawyers    might    retort,     the         t* 
greater  incongruity  of  supposing  ports  and  harboturs     Bsfaa^ 
to  be  found  on  the  high  seas.^      ^^  Touching,  treason 
.or  felony,"  says  Lord  Hale,  ^'  comn^itted  on  the  high 
sea,  as  the  law  now  stands,  it  is  not  determinable  by 
the  common  law  courts. .  But.  if  a  felony  be  commit 
.ted  in  a  navigable  arm  of  the  sea,  the  common   law 
hathi  a   concurrent  jurisdiction*"^      A  navigable  arm 
of  the  sea,  therefore,  is  not  the  high  sea.    *The'  com- 
mon and  obvious  meaning  of  the  expression,  ^^  high 
seas,"  is  also  the-  true  legal  meaning.     The  expres- 
sion describes  the  open  ocean,  where  the  dominion '  ot. 
the  winds  and  w^ves  prevails  without  check  or  coH' 
trol.     Ports  and  harbours,   on  the  contrary,  are  plac5es 
of  refuge,  in  which  protection  and  shelter  are  sofaght 
fromthis  turbulent  dominion,  within  the  inclosures  and 
projectibiis.  of  the  Und.     The  high  sea,  and  haveiis, 
instead  of  being  of  similar  import,  are  always  terms  of 
opposition. 

**  Insula  portum 
EAeit  objeetu  laterum :  ^ uibuabmnii  ab  alio 
FrangituTy  inque  suids  scindit  sese  ^nda  reductosi*' 

The  distinction  is  not  only  asserted  by  the  common 
lawyers,  but  recognised  by  the  most  distinguished 
Qivtlians,  notwithstanding  what  is  said  in  the  cas^e  ^ 
OiM>,«  and  some  other  dicta.    The  statute   13  Rich 

m  J^cm,  ]4«.        h  2  Ar/e't  P,  C.  eh.  9.      •  e  Otrem  1^9. 
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ard  II.  ch.  6,  allows  the  admiral  to  entertain  jurisdic- 
tion of  things  done  on  the  sea,  *^  sur  le  miter.^^  The 
civilians  contend,  that  by  this  ^  expression,  the  admi- 
ralty has  jurisdiction  in  ports  and  havens,  because  the 
admiral .  is  limited  to  such  things  as  are  done  on  the 
seuj  and  not  to  such  only  as  are  done  on  the  high 
sea.  In  remarking  upon  this,  and  other  statutes  rela- 
ting to  the  admiralty,  in^his  argument  for  the  juri^* 
diction  of  that  court,  delivered  in  the  house  of 
lords,  Sir  Leoline  Jenkins  says  :  "  The  admiral 
being  a  jtukx  ardinarius^  (as  Bracton  calls  such 
as  have  their  jurisdiction  fixed,  perpetual,  and 
natural,)  for  100  years  before  this,  statute ;  it  «hall 
not  be  intended  to  v  restrain  him  any  further  thte 
the  words  do  necessarily  and  unavoidably  import. 
For  instance,  the  statutes  say,  that  the  admiral 
shall  intermeddle  only  with  things  done  upon  the  sea  ; 
it  will  be  too  hard  a  construction  to  remove  him  fur^* 
ther,  and  to  keep  him  only  super  aUum  mare :  if  he 
had  jurisdiction  before  in  havens,  ports,  and  creeks, 
he  shall  have  it  still ;  because  all  derogations  to  an 
antecedent  right  are  odious,  and  ought  to  be  strictly 
taken."*  This  argument  evidently  proceeds  on  the 
ground  of  an  acknowledged  distinction  between  Ae 
foe,  and  the'  high  sea  ;  the  former  including  ports  and 
harbours,  the  latter  excluding  them.  Exton's  com- 
ment on  the  same  statute,  13  Richard  II.  ch.  5.  is  to 
the  same  effect.  "  Herey  sur  le  meerj^^  says  he,  "  I 
hope  shall  not  be  taken  for  super  aUum  mare ;  when 
M  the  statute  is  so  absolutely  free  from  distinguish- 
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ing  any  one  part  of  the  sea  from  the  other,  or  limiting  181t« 
the  admiral's  jurisdiction  unto  one  part  thereof,  more  iT^^Ps!!|Igg 
than  to  another;  but  leaveth  all  his  cognizance.  ?. 
But  this  I  am  sure  of,  that.by  the  records  throughout  Befini^ 
the  reign  .  [of  Edward  III.]  the  admirals  were  capita- 
nei  et  admiralli  omnium  partuum  et  locarum  per  coi- 
teram  m^tris^  (as  hath  been  already  showed,)  as^  will  as 
of  the  main  sea."«  This  writyr  is  here  endearoring  to 
establish  the  jurisdiction  of  the  admiralty  orer  ports  and 
harbours,  not  as  they  are  parts  of  the  high  sea,  but  as 
*hey  are  parts  of  the  sea.  He  contends,  therefore^ 
against  that  construction  of  the  statute  by  which  juris- 
diction on  ikt  sea  would  be  confined  to  jurisdiction  on 
iluhighsea.  Upon  the  authority  therefore,  of  the  cir- 
itians  themselves,,  as  well  as  on  that  of  the  common  law 
courts,  ports  and  harbours  must  be  considered  as  not 
iticlttdeJ  in  the  expression  of  the  high  seas.  Indeed^ 
the  act  of  congress  itself  goes  clearly  upon  the  £proand 
of  this  distinction.  It  provides  for  the  punishment  of 
murder  and  robbery,  oommitted  on  the  high  seas.  It  aL 
so  provides  for  punishment  of  th6  same  offences,  wh€n 
committed  in  ports  and  harbours  of  a  particulur  des- 
cription. This  additional  provision  would  be  absui^, 
but  upon  the  supposition  that  ports  and  harbours  were 
not  parts' of  the  high  sea.  2  If  this  murder  wait  not 
committed  on  the  high  seas,  was  it  como^tted  in  such 
haven  or  harbour  as  is  not  within  the  jurisdiction  of  asy 
state?  The  case  states,  that  in  point  of  fact,  the  juris- 
diction of  Massachusetts  has  been  constantly  exercised 
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l&fft  «Ter  the  place.  "Prima  f (kit  this  is  enough.  It  lattt 
_,^fp^^,  fita 'the  intent  of  the  act  of  Congress.  It  shows^  that 
\,  the  oriine  would  not  go  unpunished,'  even. if  the  au- 
tbofity  of  the  United  States  court  should  not  interfere 
hh  actual  jurisdiction  in  such  case  will  be  presumed 
to  be  rightful.  Thus  in  the  case  of  Captain  OoodereV 
indicted  for  the  murder  of  his  brother,  Sir  John 
DiQleyGroodere,  m  a  ship^  in  Kirtgroad,  belo^  Bris- 
tol, the  indictment  bekig  tried  before  the  recorder  of 
Bristol,  and  the  murder  being  alleged  to  hare  been 
committed  within  the  body  of  the  county  of  that  city, 
witnesses  were  called  to  prove  that  the  process  of  the 
city  government  had  frequently  been  served  and  obey- 
edy  where  the  shrp  was  lying  when  the  nrarder  wa* 
committed  on  board;  and  this  was  holden  ^o  be  suf- 
ficient to  sho^ ;  that  the  offence  was  committed  within 
the  jurisdiction  of  the  city.a  But  the  jurisdiction  of 
Massachusetts,  over  the  place  wher^  this  murder  was* 
<^ommitted  can  be  showii  to  be  rightful-.  It  is  true  (hat 
the  judicial  power  of  the  United  States  extends  to' 
all  eases  of  admiralty  and  maritime  jurisdiction;* 
and  it  may  be  admitted,  that  this  power  is  exclusive, 
and  that  no  state  can  exercise  any  jurisdiction  of  that 
sort.  Still  it  will  remain  to  be  shown,  not  only  that^ 
this  offence  is  one  of  which  the  admiralty  has  juris-*- 
dictioa,  but  also,  that  it  is  one  of  which  the  admiralty 
has  exdufif^  jurisdiction.  For  although  the  state' 
courts,  a  (dythe  coiifrts  of  tne  United  States,  cannot 
bavp  fl,o\  Current  admiralty  jurisdiction,  yet  the  coi^ 
mon  law  ^nd  the  admiralty  may  have  concurrent  jv^- 
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Tifdiction  ;   and   the    state   court   in    the  exercise  of      l^\9. 
their  comiiion   law  jurisdiction^  may  have    authority^  .^  g 
to  try  this  oflenee,  although  it  might  also  be  subject         V. 
to  the  concurrent  jurisdiction   of  a  court  of   admiral-     B^fins. 
tf ,  and  might  have  been  tried  in  the  courts  of  the  Uni- 
ted States^  if  congress  had  seen  fit  to  give  the   courts 
jurisdiction   in  S4ich  cases.      But  the   act  only  gives 
jurisdiction  to  th^  circuit  comt)  in  cases    wliere  there 
is  no  jurisdiction  in  the  state  courts.     The  state  courts 
e'^ra^ci^e,  in  this  respect,  the   entire   coromoQ   law  ju- 
risdiction.    Itj,  therefore,,  the    common  law   has  a  ju- 
risdiction in  this  case,  either    exclusive  or  concurrent, 
the  authority  of  the  circuit  court    under  the   act  does 
not  extend  ta  it.     In  ^rder  to.  sustain   this  cbnviction» 
it  must  be  shown,   not  only  that  it    is   a  Qase  of  ex- 
clusive admiralty  jurisdiction,  but  also  that  congress 
has  conferred  on  the  circuit  court  all  (he  admiralty  jur 
risdiction  that  it  could  confer.     But  congress  has  no^ 
provided,  that  the  admiralty  jurisdiction   of  the  circuit 
court  ovef  offences  of  this  nature   shall  *  be   exercised, 
in  any  case  in  which  there  is    a  concurrent    common 
lawjurisdiction  in  the.  state  courts.     There   is  a    ju- 
risdiction, in  this  case,  either  exclusive  or  cfbncurrent, 
in  the  common   law ;    because  the   place   where    the 
murder  was  committed  was  a  port  or  harbour,  and    all 
ports  and  harbours  are  takenj  by  the  coinmon  law,    to 
be  within  the  bodies  of  counties.      It  is  true,  that  by 
the  statute  15  Rich*   II.  ch.  3.  jurisdiction  is  given  i& 
ikn  admiral  over  murder  and  mayhem,   conumtted  in 
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1818.  great  ^hips,  lying  in  the  streams  of  great  riTers^  be* 
CiiiPsuiiSB  ^^  the  bridges,  near  the  sea.  Lord  Cokeys  reading 
T.  of  this  statute  would  altogether  exclude  the  admiral's 
Itevaiis.  jurisdiction  from  ports  and  harbours  ;  b\it  Lord  Hale 
hold^  the  jurisdiction  to  be  concurrent.  ^^This 
statute  first  gave  the  admiral  jurisdiction  in  any  riirer 
crfcreek  within  the  body  of  a  coupty.  But  yet  ob- 
%^T\ey  this  is  ^ot  exclusive  of  the  courts  of  comfmon 
law;  ahd,  therefore,  the  king's  bench,  &c.  have  here- 
in a  concurrent  jurisdiction  with  the  court  of  admi- 
ralty."«  And  this  doctriue  ofLord  Hale,  is  now  sup* 
pulsed  to  be  the  settled  law  in  England;  viz.  that^  the 
cothtnoh  law  and  the  adniralty  have  concurrent  ju- 
risfdidtion  over  murder  and  mayhem,  committed  in 
great  rivers,  kc,  beneath  the  bridges  next  the  sfa. 
It  i^  not  doubted,  certainly,  that  the  common-  law  has 
juHsdictibh'in  such  cas^s.  In  Ooodere^s  cfise,  before 
mentioned,  some  question  arose,  about  the  court  in 
which  the  offender  should  be  tried.  The  opinion 
of  the  attorney  and  solicitor  general,  Sir  Dudley 
Kid^t  and  Sir  John  Strange,  was  that  the  trial 
miist  be  in  the  county  of  the  city  of  Bristol.  He 
was  accordingly,  tried  before  Sir  Michael '  Foster, 
i^eijorder  6f  the  city,  and  convicted.  From*  the  teiVis 
ih'  which  the  opinion  of  the  attorney  aAd  8oli<<itor 
general  wafi  expressed,  it  might  be  inferred  that  the 
common  law  was  thought  to  have  exc^tuive  jurisdiction 
of  (he  case,  agreeably  to  the  well-knovm  opinioA  of 
Lord  Coke.  At  atiy  hite,  it  was  admitted  to  have 
jurisdiction,  either  exclusive   or    concurrent,  and    it 
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floesnot  appear  that  the  ciYilians  who  were  coi^suled  ^^l'* 
OA  the  Decision)  Dr«  Paul  and  ,Sir  Edmund  I  sham,  n^*t?Stt^t 
doubted  of  thi8.a  If,  then,  the  common  law  woiil/d  ir/ 
have  jarisdictioiii  of  this  offence  in  England,  it  has  Vfif^ffP* 
jurisdiction  of  it  bene;  The  admiralty  will  not  ex<- 
elude  the  common  ^  law  in  this  case,  unless  it 
would  exclude  it  in  England.  The  extent  of  admiral- 
ty and  maritime  jurisdictida  to  be  exercised  undtr  tht 
constitution  of  the  United  States,  must  be  judged  of  by 
the  common  law.  The  constitution  mus}  be  coa* 
strued,  in  this  particular,  by  the  same  rule  of  inter* 
psetation  which  is  applied  to  it  in  other  particukiFi* 
It  is  impossible  to  understand  or  explain  the  consti- 
tution without  applying  to  it  a  common  law  construc- 
tion. It  uses  terms  drawn  from  that  science,  and  ia 
many  cases  would  be  unintelligible  or  insensible,  but 
for  the  aid  of  its  interpretation.^  The  cases  ci^tied 
show,  that  the  extent  of  the  equity  powers  .of  the 
United  States  courts  ought  to  be 'measured  by  the  ex-  . 
tent  of  these  powers,  in  the  general  system  of  the  com- 
mon  law«  The  same  reason  applies  to  the  admiralty 
jurisdiction,  lliere  may  be  exceptions,  founded  Qn 
particular  reasons,  and  extending  as  far  as  the  reaspiia 
extend  oh  which  they  are  founded^  But  as  a. general 
rule,  the  admiralty  jurisdiction  must  be  limited  ^  the 
common  law  limits  it ;  and  there  is  no  reason  for  an 
exception  in  this  case.  There  is  no  ground  to  belieTe 
that  the  framers  of  the  constitution  intended  to  revive 
the  old  contention  between  the  common  law  and  t!be 
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18(B.      admiiralty.     "Whateyer '  might  bare  been  Ibe  origiasl 

U^^Tsut    ''^^^'^^^^h^MuestioDy  it  bad  become  settled,  and  an 

|y,        actual  practical  Umit  bad  been  fixed  for  a  long  coiine 

^B^niof.    of  years.     Tbey  cannot  be  supposed  1o  Jiare  intended 

to  disturb  this,  from  a  general  impression  that  it  might 

bat'e  been  otherwise  established-  at    firgi.    This  fhen 

being  a  case^  in  which  the  common  ,1aw  has  jnriadic*^ 

tion,  according  to  established  rules  and  usage,  the  act 

of  congress  has  conferred  no  power  to  try  the  oflence 

^n  the  courts  x)f  the  United  States. 

.  Mr.  WhecOoHj  for  the  United  States.  1^  The 
•state  court  had, no^  jurisdiction  of  this  case,  beea«ae 
the  offence  was  comoaitted  on  bea^d  a  national  ship 
of  war,  which,  together  with  the  space  of  water  she 
t>ccapies,  is  ex^a/errtfofta(  e^en  when  in  a  port  cfm 
foreign  country ;  a /or/Zori,  wWn 'in  n  port  of  theUht-: 
ted  states.  A.  national  ship  is  «  part  of  the  terr\t<K 
7y  of  the  sovereign  or  state  to  which  she  belongt. 
A  state  has  no  juiisdiction  in  the  territory  of  the 
United  States.  Therefore  it  has  none  in  a  ship  of 
war  belonging  to  the  United  States.  The  exemption 
of  the  territory  of  every  sovefeign  from  any  foreign 
jurisdiction,  is  a  funda;Benlal  principle  of  public  law. 
This  exemption  is  ejrtended  by  comity,  by  reason, 
^and  by  justice,  to  the  cases,  1st.  Of  a  foreign  sorereiga 
Imnself  going  into  tho  territory  of  another  na- 
tion. Representing  the  power,  dignity,  and  all  the 
ooVereign  attributes  of  his  nation,  and  going  into  1^ 
territory  of  another  state  under  the  permission,  which, 
in  tiibe  of  peace,  is  implied  from  the  absence  of  any 
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prohiVitioo^  he  is  not  amenable  to  tke  citU  or  cfimK  HlfV, 
nal  jarisdiction  of  the  country.  2  Of  an  ambasiador  nj^jTs^i^ 
stationed  in  a  foreign  country,  as  the  delegate  of  his  ^  t. 
■orereign,  and  to  mainiain  Ihe  relations  of  peace  and  Beroii* 
amity  between  hia  sorereign  and  tEe  state  where  he 
resides.  He  is  by  the  constant  usage  of  civ^ized  na- 
tions, exempt  from  the  local  juria  Miction'  of  the  cooniry 
where  he  resides.  By  a  fiction  of  law^  founded  on  this 
principle,  he  retains  his  na^tional  t^haracter  unmixed 
and  his  residence  is  considered  ;  as  a  continued  lesi- 
dencein  his  own  country.^  3d  Of  an  army,  or  fleet, 
or  ship  *of  war  marching  through,  sailing  over,  or  sta- 
tioned in  the  territory  of  another  soyeretgn.  1£  ^fit" 
e^sorereign,  or  his  minister,  or  a  foreign  ship  of 
^ar^. stationed  within  the  territorial  limits  of  a  particu- 
lar state  of  the^union,  is  in  contemplation  of  law,  extra^ 
tenritoriri  and  independent  of  the  Jurisdiction  of  that 
state,  a  fortiori  must  the  army  and  navy  orthe  United 
States  be  exempted  from  the  same  jurisdiction.  If 
they  were  not,  they  would  be  in  a  worse  situation  than 
those  'Of  a  foreign  power,  who  ar^  exempt  both  from 
the  state  and  national  jurisdiction*  Vuttel  says  that 
the  territory  af  a  nation  comprehends  every  part  iff 
its  just  and  lawful  possessions.^  He  also  considers  the 
ships  of  a  nation  generally  portioni  rf  its  UrrOorg^ 
-though  he  admks  the  right  of  search  ibr  gs^s  \ili 
oerchsnt  vessels.^     Grotius  comes  more  .diteedy  i  to 
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Itii/     tb«  point  we  have  in  view.      He  holds,  that  soTereign* 

ilnirSfiut    *^  maybe  acquired  over  a  portion,  of  the  sea,  **r^r 

*^^        IJofi€  pericnarutrij  vj  %j  classis,  qui  maritimis  b0t 

•  XXfiKClTUS,    ALIQUO    IN   LOCO,    M^RIS    SE    HABKAT«''« 

So,  also,  CasaregiSf  maintains  the  same  doctnne, 
and  fortifies  his  positions  by  multiplied  citations  fron 
ancient  writers  of  authority.  He  holds  it  as  an  un^^ 
deniable  and  uaiversally  received  principle  of  public 
Ww,  that  a  sovereign  cannot  claim  the  exercise  of 
jurisdiction  in  the  seas  adjacent  to  his  territories^ 
^excepHi  tamen  Ducihus  Generalibus  vel  Gcnerdu^ 
simis  alicujus  exercUus  vfd  dassis  tnaratifMB  vd  duciih 
fHnu  etiam  alicujus  ncvis  militaris  nam  isH  in  sous 
miliies  gentem  et  naves  Kbere  jurisdictionein  sive  «o» 
huUariam  swe  contensiosam  sive  avilem^  sive  criminm" 
lem  in  alieno  territoria  quod  occupant  tamquam  in 
suo  proprio  exercere  possunt^^^  ^c.^  The  case  of  the 
JExohange,  determined  in  this  court  after  a  most  learn* 
^d,  able,  and  eloquent  investigation  puts  the  seal  to 
thd  doctrine/  If,  in  that  case,  the  exemption  6f 
foreign  ships  of  war  from  the  local  jurisdiction,  be  pla. 
ced  on  the  footing  of  implied  or  express  assent; 
that  may  more  naturally  and  directly  be  inferred  in 
the  case  of  a  state  of  this  Union,  a  member  of  the  con^ 
federac]-,  than  of  a  foreign  power,  unconnected 
by  other  ties,  than  those  of  peace  and  amity  which 
prevail  between  distinct  nations.  The  exclusive  ju- 
risdiction which  the  United  States  have  in  forts  and 
dock-yards  ceded  to  them,  is  derived  from  the  express 

a  De  Jur,  Bel  ac  Pae.  L.  2  c.  3  ^  13. 
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assent  of  the  states  by  whom  the  cessions  are  made.  16M» 
It  could  be  derived  in  no  other  manner;  because  |j^|^  StUcr 
without  it,  the  authority  of  the  state  woi^d  be  su**  t. 
preme  and  -^xclusive  therein.  But  the  exclusiTe  ju-  Be?aiii» 
Hsdiction  of  the  United  States  on  board  their  ships  of 
war  is  not  derived  from  the  express  assent  of  the  in- 
diTidual  states;  because  the  United ' S^tates  haye  it  in 
common  with  oil  other  independent  powers;  they 
have  it  by  the  public  law  of  the  world  ;  a  concession 
of  it  in  the  constitution  would  have  been  merely  de' 
claratot^y  of  that  law.  The  power  granted  to  con^ 
gress  by  the  constitution,  ^^  to  make  rules  for  the 
goyernment  of  the  land  and  nayal  forces,^'  merely 
respects  the  military  police  of  the  army  and  navy,  to 
be  maintained  by  articles  of  war  which  form  the 
military  code.  But  this  case  is  not  within  the  grasp 
of  that  code,  the  pflence  being  committed  within  the 
jurisdiction  of  the  United  States.  The  power  of  a 
court  martial  to  punish  murder,  is  confined  to  cases 
'  '^  without''  the  United  States,  by  the  act  of  the  23d 
of  April,  1800,  for  the  government  of  the  nayy,  'Ch- 
33.  In  England,  murder  committed  in  the  army  or 
.nayy,  is  triable,  (not  by  court^r. martial)  but  in  the  or- 
dinary criminal  courts  of  the  country.  But  in  what 
courts?  In  the  national  courts.  If  committed  on 
land,  in  the  courts  of  common  law :  if  committed 
within  the  limits  of  the  admiralty  jurisdiction,  at  the 
admiralty  sessions.^*  In  the  memorable  case  of 
the  frigate  Chesapeake^  the  pretension  of  searching 
public  ships   for   deserters    was   solemnly  disavowed 

a  TyUer'i  Military  Lavf,  15S. 
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ISM;      by  the   British   government,  and   iheir  immunity  from 
Unit  8tiAe  ^^^   exeicise  of  any   jurisdiction  but  that  of  the  sotc* 
f».     '    reigh  power   to  which  they  belong  was  spontaneously 
recognized.*      The  principle   that    eyeiy    power  hat 
exclusive    jurisdiction    ovei*    offences    committed    ori 
board   their   own  public  shipSy  wherever  they  may  bef. 
i»alt)o  demonstrated  in  a  speech  of  the  present  chief 
justice  of  the  United  States,  delivered   in  the   house 
of    representatives   on   the    celebrated    ^ase  of  Jfash 
-arliaft  Robhins ;  which  argument  though  made   in  ano* 
ther  forum,  and  for  another  object,  applies  with  irre- 
sistible    force    to    every  claim  of  jurisdiction  over   a 
public   ship    that   may    be    set   up   by  any  sovereign 
power  other  than  that  td  which  such   ship    belongs.^ 

a  Mr.  Canning's  Letter  to  Mr.  Monroe,  August  3dy  1807.. 
5  WaitcB"  Documents,  B9. 

b  Bee'9  Adin.    Rep.     SG6.  II.  That  this  rtf  ht  must  be^ 

The  Etlinbursrh     Review  fur  confim^d  to  merchant  shipF^andi 

October,    1807,   art.   1.  con*  is  wholly  inapplicable  to  •&?/!# 

tains  an  examination  of  this  of  war  cf   any  nation.  That 

subject^in  which  the  writer  de-  in  case    of  the  protecting  of 

duces  the  following  proposi-  deserters  by  such   ships  the 

tions :  only  remedy  lies  in  negotiation 

1.  That  the  rii^ht  to  snarch  and  iftfint  fails, in  war.  p.  9. 10, 

for  deserters  on  board  of  mcr-  The  non-cxistenco  cf   th« 

chant  ships  rests  on  the  same  right  to  search  national  ships 

basis  as  the  riglis  to  search  for  is  inferr,?d  from  the  following 

contraband  goods.  The  ground  arguments, 

of  this  right  being  in    each  I.  The  great  inconvenience- 

cn  e  the  injury  done  to    the  of  the  exercise  of  the  right — 

belligerent — which    can  only  the  tendency  to  create  dissen* 

be  known  by  a  search,  and  re-  tion. 

dressed'by  immediate  impress*  9.  The  silence  of  all  pub-- 

ment.     P.  ^.  lie  juriita  on  the  xubjecttthou^K 
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All  jurisdiction  is  founded  on  consent^  either  the  con*  tt|8, 
sent  of  all  the/citiztos  implied  in  the  social  compact  ..^!^^ 
Itself,  or  the  express  consent  of  the  party  or  his  so-         ^^ 


occasions  havearisen  in  which 
its  existence  would  ha?e  set- 

.  tied  the  question  in  dispute  at 
once. 

For  ezample,  the  case  of  the 
Swedish  con?oj.  The  judg* 
raent  of  Sir  W.  Scott  thereon. 
Dr.  Groke's  remarks  on 
ScUegePs  Work.  Letters  of 
Sulpicius.     Lord  GreuTiUe's 

.  speech  on  the  Russian  treaty, 
NoTember,  1810,  p^  11. 

lU.  The  hinguage  of  all 
treatiesy  in  which  the  subject 
of  search  is  mentioned,  where 
it  is  always  confined  to  mer^ 
cAnnl  sAtpt.  Consolato  del 
Mare,  ch.  37S.  Treaty  o< 
Whitehall,  1661,  art.  It. 
Treaty  of  Copenhagen,  1670, 
art  20.  Treaty  ofBreda,  1 667, 
art.  19.  Treaty  of  Utrecht, 
17 19,  art  94.  Treaty  of  Com- 
meree  with  France,  1786,  art 
t6.  Treaty  with  America, 
1795tart  17,  18,  19.  So,  in 
the  language  of  jurists,  the 
right  is  always  confined  to 
merchant  ships.  Vattel,  lir. 
9,  ch.7.  s.  Il3andll4.  .Var. 
tens  on  Prirateers,  ch.  2.  s. 
20.  Huhner,  de  la  Saisie  des 
Vol.  IIL 


batimens  neutres,  1  vol..   part 
1  •  ch.  8.  s.   W  hitlock*s  mem« 
p.  654.     MoUoy,  de  Jur.Mar. 
book  1.  ch.  6. 

IV.  That  the  territory  of 
an  independent  state  is  in?io». 
lable,  and  cannot  be  entered 
into  to  search  for  deserters. 
Vattel,  li  b  9.  ch.  7.  s.  93.  s« 
64,  and  s.  79. 

That  the  same  principle  of 
inviolability  applies  to  the  na« 
tional  ships,  and  that  these 
fio  iting  citadels  are  as  muchi 
a  part  of  the  te  ritory  as  cSiS* 
ties  on  dry  Und.  They  are 
public  property,  held  by  pubr 
lie  men  in  the  public  servicet 
and  governed  by  martial  law. 
Moreover  the  supreme  power 
of  the  state  resides  in  them/ 
the  sovereign  is  represented 
in  them,  and  eveiy  act  donii 
by  them  is  done  in  his  name^ 
V.  From  the  analogicalca^s 
of  the  rights  and  privileges  of 
ambassadors,  every  reason  for 
which  applies  strongly  to  the 
present  exemption.  Vattei, 
lib.  4.  ch.  7  and  8.  Grotios, 
de  Jure  Belli,.  17.  4.  4. 

VI.    From  the  absurdity  of 
46 
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If  18.  Tereign.    Bat  in  this  case,    so  far  from  there  Veing 

U^JJ^^C^IJ  any  consent,  implied  or  express,  that  the  $taU  coarts 

r  should    take    cognizabce  of   offences    committed  on 

BsniM.  board  of  ^hips'of  war  belonging  to  the  UniM  Stales j 

determining    the    clsinis    of    Treaty  of  Whitehall,    19^9 
soverergft  states  in  the  tribu*    art.  10.       Treaty  of  .Breda, 


nals  ff  one  of  them:  when 
these  claims  can  only  be  deci- 
ied  by  the  parties  themselves. 
Yet  if  search  in  such  case  be 
resisted,  the  admiralty  would 
on  capture  be  the  judge.  All 
jurists  agree,  that  there  is  no 
human  court  in  which  the  dis- 
fwtos  cf  nations  can  be  tried. 
And  no  provisions  are  made 
in  any  treaty  for  a  trial  of  this 
nature,  p.  Id. 
Vll.  That  the  naval  suprem- 
acy of  Great  Britain  affords 
no  argument  for  the  right. 

That  this  naval  supremacy 
was  never  admitted  by  other 
nations,  generally,  thou(^  it 
was  by  Holland.  That  it  is 
confined  to  the  &^iti$h  seas, 
and  that  even  in  them  it  only 
respeets  the  mens  right  of  sa- 
hite,  and  no  more.  See  Gro- 
tius,  lib.  2.  ch.  3.  s.  8k  13. 
Puffendorff,  de  Jury  Gent.  lib. 
4.  ch.  5.  b.  7.  Seld.  Mar. 
Claus.  lib.  ch.  14.  thiil.  iib^ 
9.  ch.  MoUoy  b.  1.  ch.  5. 
Treaty^of  peace  and  alliance 
with  Holland,  1654.  art.   13. 


1667,  art  19.  Treaty  of  West- 
minster,  1674>  art  6.   Treaty 
of  Paris,  1784,  with  Holland 
art  S.     Vattel,liv.  1.  ch.  S9. 
s.  289.  p.  17,  18. 
YllI.Two  instances  only  ex- 
ist of  an  attempt  to  claim  the 
right,  and  these  were  of  Hol- 
land.    Id  the  negotiation  of 
the  peace  of  1654,  Cromwell 
endeavoured  to  obtain  froni 
the  Biitch  the  right  to  search 
for  deserters  in  their  vessels 
of  war  witkm  the  BriMk  seas. 
But  this  was  rejected,  and  the. 
right  of  salute  only  acknowl- 
edged    Soon  after  that  peace 
(1654)  the  question  was  dis- 
cussed in  conseqoenoe  of  a 
Dutch  convoy  being  searehed 
as  idtke  trerckani  skipi  in  the 
channel.     The  Dutch  govern- 
ment, on  this  occasion,  gave 
public    instructions    to  their 
commanders  to  aUow  the  mer* 
chant  ships  to  be  searched* 
but  never  to  allow  the  ships  of 
war.    Thurloe.  3.  v.  p.  50S.. 
p.  ie,20. 
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t)K>te  ships  enter  the  ports  of  the  different  stales  un-      19  la. 
tJer  ,the  permission  of   the  state  goyernmcnts,  which  ^  ^^^T^o^l^ 
is  as  much  a  waiver  of  jurisdiction  as  it  would  be  in        V. 
the  dase  of  a   foreign  ship  entering  by  the  same  per-    Bef^ns. 
miff  15)^,;.  A  foreign'  ship  would  be  exempt  from  the 
loc^l  jurisdiction ;  and  the   sovereignty  of  the  United 
States  on' board  their  own  ships  of  war  canhot.be 
less  perfect  while  they  remain  in  any  of  the  ports  of 
the  confederacy,  than  if  they  were  in  a  port  wholly 
foreign.     But  we  /have  seen  that  when  they  are  in  a. 
foreign  port  they  are  exempt  from  the  jurisdiction  of 
the  country.     With  still   more  reason   ntust  they  be 
exempt  from  the  jurisdiction   of  the  local  tribunals 
whan  they  are  in  a  port  of  the  Union* — 2.  The  state 
court  had  not  jurisdiction,  because  the  place  in  which 
the  offence  was  committed^   (even  if  it  had  -  not  been 
committed  on  board  a  public  ship  of  war  of  the  Uni- 
ted  States)    is  within  the  admiralty  jurisdiction  with 
which  th^  federal  courts  are  invested  pj  the  constitu- 
tion and  the  laws.     By  the  constitution,  the  judiciary 
power  extends  to  <^all  cases  of  admiralty  ahd  maritime 
jurisdiction."    There  can  be  no  doubt  that  the  tech^ 
iiical  cemmoii  law  terms  used  in  the  constitution  are  to 
be  eoBStmed  according  to  that  law,  such  as  ^^  habeas 
corpus^*' **  trial  by  jury,"  Ac.    But  this  is  a  term  of 
wmenal  law,  *^  cases  of  admiralty  and  nUiritime  juris- 
diction t"   not  cases  of   adminaUy.  jurisdiction  only ; 
but  the  amplest,  broadest,  and  most  expansive  terms 
that  could  be  used  to  grasp  the  largest  sense  relative 
to  the  subject  matter.    The  framers  of  the  constitu- 
tion were  not  mere  common  lawyers   only.      Their 
minds  were  liberalized  by  a  knowledge  of  universal 
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iSli.  jttffiftprudence  and  general  policj.  They  may  n 
jj^fpT^V^well,  therefore,  be  supposed  to  haye  used  the  term 
odmiraUy  and  ntaritimt  jwiiditHani  aa  dent>ting  the 
BavaiiB.jiiriBdiction  of  the  admiralty  in  France,  and  in  every 
country  of  the  ciyiliz^  worlds  as  in  England  mlonew 
But  even  supposing  this  not  to  have  been  the  case^ 
the  statutes  of  Richard  IL  at  their  enactment^ 
eoula  not  hare  extended  to  this  country^  because  the 
colonies  aid  not  then  exist.  They  could  not  after* 
wards  4>n  the  .discovery  and  colonization  of  this  coon* 
try  become  applicable  here,  because  tfhey  are  g§6^ 
graphically  local  in,  their  nature.  British  statute^ 
were  not  in  force  in  the  colonies,  unless  the  colonies 
were  express ly,  or  by  inevitable  implication^  included 
iherein.a  We  never  admitted  the  right  of  the  Bri^^ 
tish  parliament  tb  bind  us  in  any  case,  although  they 
assumed  the  authority  to  bind  us  in  all  cases,  -  It  is^ 
therefore,  highly  probable  that  the  framers  of  the 
constitution  had  in  view  the  jurisdiction  of  thoseL 
admiralty  courts  with  which  they  were  familiaf* 
The  jurisdiction  of  the  colonial  admiralty  courts  ex* 
tended,  First.  To  all  maritime  contracts,  wherever 
made  and  wherever  to  be  executed.  Secondly.  To 
all  revenue  causes  arising  on  navigable  waters^ 
Thirdly.  To  all  offences  committed  ^  on  the  sea^ 
shores,  public  streams,  ports,  fresh  waters,  rivers,  and 
arms  as  well  of  the  sea  as  of  the  rivers  and  coasts," 
itc.^  But  if  this  construction  should  not  be  tenablei 
it  may  be  shown   that  an   offence   committed  in  the 

a  I  Bl  Com.  407,  !08. 

4  De  Lovio  v.  Boit,  3  €hUH».  470.  Nois  47. 
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place  where  the  record  shovs    this  crime  was  com-      igis. 
mittedy  is  within  the  rightful  jurisdiction   of  the  admi-     '.^>^- 
ralty,    according  to   English    statutes    |nd    English        \, 
authorities.     Before  the  statutes   of  Richard   II.    the    BevsM. 
criminal  jurisdiction  of  the  admiralty   extended  fo  all 
oflTences  cpmmitied  on  the  high  seas,  and  in   the  ports, 
havens^  Mid  livers  of  the    kingdom.^    Subsequently 
to  the  statutes  of  Richard^  there  has  never  been  any 
question  in  England,  that   the  admiralty  had  jurisdic- 
tion oil  As  sea  ctiast  within  the   ebb  and  flow   of  the 
tide«     The  dDubt  has  been  ix>nfined  to  foh%  xmd  hoh 
vtmt.    Buf  A€#ea,"  technically  so  termed,  includes 
ports  and  havens,  rivers  and  treeks,  as    well     as  the 
suLCOiuU;  and    therefore   the   admiralty    jurisdittidtf 
cfztends   as  x  well  to  Me^e  ^ithin  the  ebb  tod    flow) 
iis  to  the  MtacooiU.^    On  thir  branch    of*th^  c4ie    tt 

a    Boughion's   Ariides  in  re,  quaint  il  flows  cbescuo  po- 

Ckrk*$  Pruxirt  99f  et  infra,  etptscher  enle  ewe  ^que  est 

Exiam^  %X3k  It  and  13.  SeU  flow  sur  ma  tere,  car  daof^ies 

ifeii,  De  Dominio  Maris,  Book  Ut$t  parcel  de  U  M€re,  et  en 

It.  ch.  S4.  3Sntck*$  Juris^io-  la  mere  chescun  .homine .  poit 

tionof  the  Admiral^  a^s^iitedt  |»iscber  ie   comi|K>n  droit '^ 

it.    EbWi^  Adra.   Practice,  YtarBeok^t  Edw.  4.  1$^  a. 

^SaXiS^pOmaM'i  Wark$f  7^6,  8.  €.,  cited  6  Co.  Sep,  lOT 

Efi.  Itrr.  'It  wo  reM>l?ed  that  whei^ 

^Nota»  Quecbescun  ewe,  the  sea  flows  and  has  pknthi- 

que  flow  et  reflew  est  appel  dem  laerit,  the    admiral  shall 

bras  de  meer  ci  tant  aunt  come  ba?e   jurisdiction  .  of    every 

a1  fflowe."  9S  Jb$%$et  93.  thing    done    on    the  water 

Ckoke,  J.  '^Si  jeo  ay  terre  betweep  the  high  water  .mark 

"oijiiixA  id  mere  issint  que  le  by  the  natural  course   of  the 

*ebbe  et  flbw  sui;  ma  ter>  sea ;  yet,  when  Jhe  sea  ebfaa» 
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ItfS.       would  be  useless  to  do  more  than  refer    to  the  ojniiiioit 
Vnir^Stiites  ^^  ^^^  ^^  ****  learned  judges  of  Ihis  court,  «  in  %hieh 
r.        all  the  learning  on  the  civil  and   criminal  jurisdictioii 
Berani. 

o  DeLovio  ?.  Boit,  2  GalliMf  398. 


the  land  may  belong  to  a 
aiibjecty  and  every  thing  done 
on  the  land,  when  the  sea  is 
ebbedy  shall  be  tried  at  the 
common  law,  .for  U  it  then 
foreel  of  the  eotmty  and  infra 
eofpui  eomei€^tu$f  and  there- 
with agrees  8£dw.  4.  19.  a. 
.  Bbnote  that  be/oto  the  low  wa- 
ter mark  the  admiial  hath  the 
tolt  and  absolute  juriediciion ; 
between  the  high*  water  mark 
and  low  water  mark,  the  com- 
moh  law  and  the  admiral  have 
dmsum  imperium^  as  is  afore- 
said, iciUeet  one  super  acquam 
and  the  other  super  terrairi,** 
Sir  Henry  Constable's  case, 
5  Co.  Rep.  106,  107. 

-^^The  place  absolutely  sub- 
ject to  the  jurisdiction  of  the 
admiralty  is'<&e  sea^  which 
■eemeth  to  comprehend  pub- 
lic rivers,  fresh  waters,  creeks 
and  surrounded  places  what- 
soever, within  the  ebbing  and 
flowing  of  the  sea  at  the  high- 
est water,  the  shores  or  banks 
adjoining,  from  all  the  first 
bridges  sea  ward,  for  in  these 
the  f:''*^i»»'Ul., hath  full  juris- 


diction in  all  causes  erittinal 
and  civil,  except  treasons  and 
right  of  wreck."  SpdmoHf 
ofikeAdmiraUy  Jurisdieiiem 
Works,  ^^6.  Ed.  1797. 

''The  court  was  of  opiBioa« 
that  the  contract  being  laidio 
be  made  infra  fluxUfn  «t  rs» 
fluxum  maris,  it  might  be  «p? 
on  the  high  sea ;  and  wasso^ 
if  the  water  was  at  high  water 
mark,  for  in  that  case  there 
is  divisum  imperium  between 
the  common  law  and  the  ad- 
miralty jarisdictiol),  accord- 
ing as  tli^  water  was  high  or 
low."  Barber  v,  Wharton,  2 
Ld,  Raym.  1452. 

The  ancient  commission  is- 
sued under  the  statute  48 
Henry  VIII. 'ch.  l6,  eoncem- 
ing  the  trial  of'^crimes  com- 
mitted withSn  the  admiralty 
jurisdiction,  contains  the  fol- 
lowing words,  dcscrintivf  of 
the  criminal  jurisdiction  of  the 
court:  '«Tam  in  aut  super 
mari,  aut  in  aliquo  porta,  rivo,. 
Aqua  dulci,  creca,  sen  loco 
quocunque  infra  fluxum  maris 
ad  plenitudem  a  quibuseonqvi^ 
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of  the  admiralty  is  collected  together,  and  concen-      18IS, 
trated  in  a  blaze  of  luminous  reasoning,  to  prove  that  ^^^  Si^tat 
this    tribunal,    before    the    statutes    of    Richard    II. 


primus  pontibus  verses  m^re, 
qoam  super  littus  maris,  et 
atibi  abicunque  infra  jurisdic- 
tiooem  nostram  maritimam, 
aut  iimites  Admiral italis  Reg- 
ninostriy  et  dominium  nos* 
Crorum."  Zowkj  1  \2,^Hah'8 
J»,  C  cb.  3,  Lord  Hale, 
apeakmg  of  this  statute,  28 
Hen.  VIII.  ch.  15,  quoting 
the  words  which  define  the 
locality    of   the    jurisdiction 


of  the  common  taw  have  bean 
named  and  set  in  their  com* 
mission;  but  we  are  not  to  ex- 
tend the  words  ^'pretends  to 
ha?e*'  to  such  a  pretence  as  yt 
without  any  right  at  all,  and 
therefore,  although  the  admi* 
ral  pretends  to  nave  jurisdic- 
tion upon  the  shore  when  the 
water  is  re-flowed,  yet  be  hath 
no  cognizance  of  a  felony 
committed  there,'*  &c..  &c. 


T. 

Bevant. 


given  to  the  high  commission  2  Hale's  P,  C,  ch.  5. 
court,  vias.  ^'in  and  upon  the  1  he  navy  mutiny  act  of  the 
sea,  or  in  any  other  haven,  22  Geo.  II.  ch.  33,  see.  4« 
creek,  river,  or  place,  where  thus  defines  the  jurisdietimi 
the  admiral  hath,  or  pretends  of  a  navy  court  marfial,  to  wit- 
to  have  power,  authority,  or  ^'Nothing  contained  in  the  ar- 
jf^sdiction.'*  this  seems  to  me  tides  of  war  shall  extend  or 


to  eitend  to  great  rivers, 
wheie  the  soa  flows  and  re< 
flows  below  Uie  .first  bridges, 
and  also  in  creeks  of  the  sea 


he  construed  to  extend,  to  em- 
power .  aay  court  martial^  ia 
virtue  of  this  act,  to  proceed 
to  the  punishment  or  trial  of 


at  full  water,  where  the  sea  any  of  the  offences  specific 

flows  and  re-*flows,  and  u[>on  in  the  several  articles,  (other 

high   watei    upon  the  shore,  than  the  offences  specified  in 

though  these  possibly  be  with-  the  6th,  34th  ami  35  articles 

in  the  body  of .  the    county;  and  <^ers,)  which  shall  not 

fir  there  at  least,  hy  the^laluie  be  committed  upon  the  Mam 

ofBieh.  II.  they  have  a  juris-  §ea^  or  m  great  rhers  onfy^ 

dietian;  and  thus,  accordingly,  hene^h  the  bridges  of  the  uAd 

it  has  been  constantly  used '  in  rwers  nigh  to  the  sea,  or  im  the 

all  times,  even  when  judges  .Aoeai,  rtesr,  or  creek  tti^him 
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^li^  had  cognizance  of  all  tortfi,  and  offences,  on  the  high 
y^^^^'"'*^  9ea8y  and  in  ports  and  havens,  as  far  as  the  ebb  and 
Unti.Sl^M^^^  of  the  tide;  that  the  usual  common  law  in- 
90f9m%  tetpretation,  abridging  this  jurisdiction  to  transac- 
ions  wholly  and  exclusively  on  the  high  seas,  19  ijt- 
defensible  upon  principle,  and  the  decisions  foan4ed 
on  it  are  irreconcilable  with  one  anotherj  whilst 
that  of  the  civiUahs  has  all  the  consistency  of  tntik 
itseH;  and  that  whether  the  Efaglish  courts  of  com- 
mon law  be,  or  be  not,  bound  by  these  decisions,  so 
that  they-  cannot  retrace  their  steps,  yet  that  the 
courtf  of  this  country  are  unshackled  by  any  such 
bonds,  Bjid  may  and  ought  to  construe  liberally  the 
grant  of  admiralty  and  maritime  jurisdiction  containp 
ied  in  the  constitution.  To  the  authorities  there 
cited,  add  those  in  the  margin,  showing  that  the  courts. 


ikfjwrii^Hm  oftkemdmirai* 
l^t**  ^cc.  In  the  Mtb  section 
of '  the  act  is  the  following 
|irof4so:  **ProTided  al  ways, 
that  nothing  in  this  act  shall 
ezteody  or  be  construed  to  ez- 
tendtto  take  away  Iroin  the 
Lord  High  Admiral  of  Great 
Britain^  or  te  commissioners 
for  executing  the  office  of 
Lord  High  Admiral  of  Great 
Britain*  or  any  vice-admiral* 
4>r  any  judge  or  judges' of  the 
admiralty,  or  his  ,or  their  de- 
puty or  deputies,  or  any  other 
officers  or  ministers  of  the 
•dmiraky,  or  ^f  othen  har* 


ing  or  claiming  any  admiralty 
power,  jurisdiction^  or  aatho^ 
rity  within  the  realm,  or  any 
other  of  the  king*s  dominionsiL 
.or  from  any  person  or  coorl 
whatsoever,'  any  power,  rigbii^ 
jurisdiction,  pre-eminence,  or 
authority,  which  he,  or  they„ 
or  any  of  them,  lawfully  hath^ 
have,  or  had,  or  ought  to  have 
and  enjoy,  before  the  making 
of  this  act,  so  as  the  same  pes- 
son  shall  not  be  punished 
twice  for  tha  same  offence.*' 
1  M'Arthur  on  Courts  Majrtial 
174. 348.  4th  Ed, 
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of  admiralty  in   Scotland,  France,  and  the  other  coun-       t8l8. 
tries  of  Europe   possess  the  extent  of  jurisdiction  ^^  ^r^'^^'^T^ 
contend  for.«      The   liberal   construction  of  the   con-        \^ 
stitution,  for   which   we   contend,  is   strongly  fortified      BtTsna. 
by  the   interpretation   given   to  it  by  tfie  confijress  in 
an   analogous    case,   which    interpretation   has  been 
confirmed   by  this   court.     The  judiciary  act  declares 
*bat   revenue    suits,    arising    of    seizures   on   waters^ 
a  In  Scotland,  the  delegate     pirateries,   pillager  et    deser- 
ofthe  high  admiral,  who  holds     tiona  des  equipages,  et  gene- 
tbe  court  of   admiralty,    «'  is    ralement   de   lous    crimes  et 
declared  to  be  the  king's  jus-     del  its  coram  is  n^m€r,«e«|wrft, 
tice  general  upon  the  seas,  or     havres,  et  rivages.''     Ordm- 
fresh  water,   within  flood  and     nance  de  la  Marine,  L.  1 .  t.  2. 
mark,  and  in  all  harbours  and    art.    10,  de  la    Competence^ 
creeks,"  dtc.  2  Uro.  Civ,  atid    ''L'amirauteetoit«nevcrita1)le 
Mm.  Loiff,  30.  490.  Erskine's    jurisdiction  ayant  le  droit  do 
Institutes,  34.  10th  ed.     "In     glaive  et  consequemment  de 

jiiger  les  personnes  tant  au 
criminel  qu'au  civil,  et  cer- 
taines  choscs  qui  par  leur  na- 
ture etoient  purement  mari- 
times,  ce  qui  resulte  ^u  titfe 
de  la  competence,  art.  i  et  10. 


Scotland,(a8  Wei  wood,  a  Scot- 
tish man,  writes,)  the  admiral 
and  judge  of  the  admiralty  hath 
power  within  the  sea-fldod, 
over  all  sea-faring  men,  and 
•in  all   sea-faring    causes  and 


debates,  civil  and  criminal:  So     L«  tribunal  des  jrrges  consul* 
that  no  other  judge  of  any  de-    jugoient  les  chc^os  commer* 


gree  may  meddle  therewith, 
but  only  by  way  of  assistance, 
as  it  was  found  *  in  the  action 
brought  by  Anthony  dd  la 
Tour  against  Christian  Mar- 
tens, November  6,  1542." 
Zouch.  91. 

^'Connoitront  (les  i\ig<is  de  - 
Pamiraute)    pareillemein    dea 

Vox-.  III. 


ciales;  cTou  il  resd;toit  que  les 
amiraut#»  connoissent  de  tou» 
les  pnx^s,^  actions  et  contrats 
su  vr^'.ntks  poilr  veotiblc  na vices 
na  iff  ages,  a^ur  nce«,  etc.  et 
les  tribunauX  «Qonsu]|cir^  de 
toi  i  liss  actes  i$e  coi^ro^rcl^ 
pi  ren^eat  mercaitti]^.*'  BaiH 
char,  Drhii  Mvnlw  €,  JfT 
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If  1.8.      narigiable  from  the  sea^  9[t.  shall  be  cfimses  of  admi* 
"Ui^j^^gJ^^j  ralty  and  maritiine  jaritdictiou.    And  in  the  case  of 
f^        the  Vengeancty*  and  other  successive  casel^  the  coioi 
BsftiiR.    ji^  confirmed  the  constitutionality  oi  this  legislatire 
proTision.     But  neither  the  congress   nor  the  court 
could  make  those  duits  cases  of  admiral^  andnuari- 
time  jurisdiction    which  were  not  so    by  the  consti- 
tution itself.     The  constitution  is  the  supreme  law, 
both  for  the  legislature  and  for  the  court*    The  high 
tourt  of  admiralty  in   England  has  no  or^gtiurf  juris- 
ffiction  of  revenue  causes  whatever.     But  the  colo- 
ifial  courts  of  admiralty  -have  always  had,  ami  that 
inher2nt|  independent  of,  and  pre-existent  to,  the  sta- 
tutes on    this-  subject^      The  inevitable  conclusion 
therefore  is,  that  both  the  legislature  and  the  court 
finderstood    the    term    eases    of  admiraliy   and  mort- 
tipie  jurisdictiony  to  refer,  not  to  the  jurisdiction  of 
the  high  court  of  admiralty  in  England,  as  frittered 
down  by  the  illiberal   jealousy,  and.  unjust ,  usurpa- 
tions of  the  common  law  , courts ;    but  to  the   admi- 
salty  jurisdiction .  as    it    Lad   been  exercised  in  this 
cottntcy  from  its  first  colonization.     Bbt  It  has  been 
already  shown  that  this  jurisdiction  extended  to  all 
Cfiraes  and  offences  committed  in  ports  andhatyens. 
It  therefore  fbllows  that  such   was  the  extent  of  the 
admiralty  jurisdiction    meant    to.be   conferred    upon 
the  federal  courts  by  the  fratoers  of  the  constitution. 
9.  By  the  judiciary  act    of  1789,  ch.  25.  the  circuit 
4ourt  nas  jurisdiction  of  all  crimes  cognizable  undep 
tiiie  authority  of  the  United  States.    By  the  act  of 

a,  3  DaU.  997^  6.  The  Fabias,tRokJ4S.. 
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1790,  ch.  9,  it  is  provided  that  "if  any  person  u  per-     18I8, 
sons  sliall  commit  upon  the  high  seas,  or  in  any  river,  ^^.^  States 
haven^  basin  or  bay,  oat  of  the  jurisdiction  of  any  par*         i^  . 
ticular  state,  murder,  8tc.  <»he  shall  suffer  death,"    It     »•«»«• 
appears  by  the  face  of  the  record  itself  that  this  mur- 
der was  committed,  in  fact^   ^4n  a  river,    haven,   or 
liay,^  and  it  has  already    been   shown  that  in  lawj  it 
was  committed  out  of  the  jurisdiction  of  any  particular 
.  sute. 

The  iAUorney^Oeneral  on  the  same  side.  Iftlie 
offence  in  question  be  not  cognizable  by  the  circuit 
court,  it  is  entirely  dispunishable.  The  harbour  of 
Boston  is  bounded  by  three  distinct  counties,  but  ii<A 
included  in  either ;  consequently  the  loau  in  quo  im 
wot  within  the  body  of  ?iny  county.  These  threct 
counties  are  Suffolk,  Middlesex,  and  Norfolk ;  and 
are  referred  to  as  early  as  the  year  1637,  in  the  put- 
lie  acts  of  the  colony  of  M^issachasetts  as  then  esta» 
blished,*  It  is  not  pretended  that  th^  place  -  whera 
tbe  ship  of  war  lay  at  the  time  this  offence  was  com- 
ttitted  is  within  the  limits  of  the  county  of  Middle* 
•er.  By  the  act  of  the  legislature  of  Massachosettf 
on  the  36tli  of  March,  1793,  all  the  territory  of^^hl 
county  of  Suffolk  not  comprehended  within  the  towns 
of  Boston  and  Chelsea,  was  formed  into  a  new  ccWMirty 
by  the  name  of  Norfolk.  And  by  this  act  and.  the 
subsequent  acts  of  the  20th  of  June,  1793,  and  18th 
of  June,  1803,  the  county  of  Suffolk  now  tompror 
bends  only  the  towns  of  fl^oaton  and  Chelsea.    Tbe» 

m  CoUmy  Lawif  id,  1673.  liUe  CaurU,  36, 97 
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tSlS.      focuf  in  quo  cannot  be   within    th6  body    of  •»'ifhcr  of 
U^JP^     these  counties,    or  of  the  old  county  of  Suffolk;  for 
y.        there  is  no  positive  law  fixing  the  local  limits  of  the 
.^^/f^o*'    counties  themseUes,  or  of  the  towns  included    there- 
in :  and  according  to  the  facts  stated  on   the  records 
it  is  at  Jeast  doubtful  whether  a  person   on  the   land 
on.ones^deof  the  waters  of  the  harbour  could   dis^ 
cem  what  was  done  en  tne  other  side.  •     If  the   locu$ 
sfi  quo  be  i^ot  within    the  body  of  any  county^  it     is 
confessedly  within   the   admiralty  jurisdiction.    That 
jurisdiction  is  exclusively  Tested  in  the  United  States^ 
courts;^  and  therefore  thcf  state  court  could  not  take 
cognizance  of  this  offence.     To    which  erer    forujai, 
howererj  ;the  cause  be  assigned,  the  accused  is  equali- 
ty safe.     In  either   court  the   trial  is  by  i  jury,   and 
there  is  the  same  privilege  of  process  to  comp.el  the 
;attendance    oT  witnesses,    &c.     The  objection  com- 
monly urged  to  the  admiralty  jurisdiction,  that  it  pro* 
ceedsuccording  to  the   crour^e    af  the   civil    law,  and 
without  the  intervention   of  a  jury^  wooild  i\ot  apply^ 
Besides,  that  objection  is  wliolly  uafotuuled,  even  as 
applied  to  the  court  when  proceeding    in    criminal 
ctties.  according  ta  .the  :ancient  law  of  the   admiralty^ 
jBdependent  of  statutes  $  whda  thus    proceeding,    it 
nev<er,  acted    without  the.  aid   of  a  grand   and  petit 
i«#y.     Theie  is   no   doubt  the  coturts  of  the    United 
States  are  courts  of  limited  jurisdiction,  but  not  limited 
Mr  io  each  general    class     of   cases    of    which  they 
take    c.ognizance«      The    terms  of  the     cohstit^utioD 

a  2  Hawkim^.eh.  9.  «,  14.    2  Easi't  P.  C,  84. 
>  Martin  v.  homier.  yWktai.  333.  3S7» 
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€ml)Tace  *^ali  cases  of  admiralty  and  maritime  ju-  181S. 
risdiction  ; "  civil  and  criminal,  and  whether  the  same  u^^^tltei 
arise  from  th«  locality  or  from  the  nature  of  the  contro-  t. 
versy.  The  meaning  and  extent  of  these  terms  is  to  BeTani; 
be  sought  for,  not  in  the  common  law,  but  in  the  civil 
law.  Suppose  the  terms  had  heeh  jus  posUiminii^  or 
jactitation  of  marriage  ;  where  else,  but  to  the  civil  law, 
oould  resort  be  had  in  order  to  ascertain  their  extent 
and  import?  It  may  be  that  the  jurisdiction  of  the  civil 
la'w  courts  is  a  subdivision  of  the  great  map  of  the 
common  law;  but  in  order  to  ascertain  its  limits,  ex* 
tent  and  boundaries,  the  map  of  this  particular  province 
must  be  minutely  inspected.  The  common  law  bad  no 
imperial  prerogative  over  the  civil  law  courts  by  which 
they  could  be  controlled,  or  have  been  in  fact  controU. 
ed.  The  terrors  of  prohibition  were  disregarded,  and 
the  contest  between  these  rival  jurisdictions  was  con- 
tinued vdth  unabated  hostility  until  the  agreement  sign- 
ed by  all  the  judges  in  1632,  and  ratified  by  the  king  in 
council.'  The  war  between  them  would  never  have 
c  M  esohttion  upon  ihccaies  of  Admiral  Jurisdiction.  Whiteliall, 
18th  February.    Present*  the  king's  most  excellent  majesty. 


Lbrd  Keeper, 
Lord  Ab.  of  York, 
.Lord  Treasurer, 
Lord  Privy  Seal, 
Earl  Marshall, 
Lord  Chamberlain, 
£  arl  of  Dorset, 
Earl  of. Carlisle, 
Earl  of  Holland, 
Earl  of  Denbigh, 
Lord  .Chancellor  of  Scotland, 
Earl  of  Morton, 


Lord  V.  Wimbleton, 
Lord  y,  Wentwortb, 
Lord  V.  Falkland, 
Lord  Bishop  of  London, 
Lord  Cottington, 
Lord  Newburgb, 
Mr.  Treasurer, 
Mr.  Comptroller, 
Mr.  Vice  Cbamberlaiii, 
Ml".  Secretary  Uokif 
Mr.  Secretaiy  Windebank, 
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'I818.      been  ternnated,  but  by  the  overruling  aulh6rity  of  the 
VaitRCiiiii  ^^^  *°  c6uiicil.    A  temporary  suspension     of    hos^ 
tilities  had  been  effected  by  a   previous  agreement  of 


V. 

BetaBJi. 


'^Tfais  day  the  king  being  as  Ihe  penalty  be  not  demand* 
present  ID  council,  the  articles'  ed,  a  prohibition  is  not  to  be 
and  proposition  following,  for  granted.  But  if  the  suit  he 
the  accommodating  and  set-  for  the  penalty,  orif  the  qoet* 
Hing  the  difference  concerning  tion  be  made,  i^hether  the 
prohibitions,  arising   between  .  charter  parly  be  made  or  not; 


his  majesty's  courts  at  West- 
minster, and  his  court  of  admi* 
(falty,  were  fully  debated  and 
j-esolved  by  the  board;  and 
.were  then  likewise,  upon  read- 
tog  the  same,  as  nell  before 
the  judges  oi  his  ma jesty*s  said 
cotirts  at  JYestminster,  as  be- 
fore the  judge  of  his  said  court 
of  admiralty,  and  his  attomey- 
fe^al  agreed  unto,  and  sub- 


jor  y.heiidr  the  plaintiff  did 
release,  or  otherwise  discharge 
the  same  within  the  reahn : 
this  is  to  be  tiled  in  the  ktng*9 
courts,  and  not  in  the  admi- 
ralty. 

^'d.  If  suit  be  in  the  court 
of  admiralty,  for  building' 
amending,  saving,  or  necessa- 
ry victualling  of  i|  ship,  against 
the  ship  itself,  and  not  against 


ecribed  by  (hem  i^l  in  his  ma-  any  party  by  name,  but  such 

jesty's  preaenee,  tns.  as  for  his  interest  makes  him- 

'  -•!.  If  suit  should  be  com-  self  a  party  ;  no  prohibition  is 

tnencedinthe  court  ofadmi-  to  be  granted^  though  this  be 

raky  upon  contracts  made,  or  done  within  the  realm. 

other  things    personal  done  "4.  Although  of  some  ca^i* 

beyond  the  sea,  or  upon  the  ses  arising  upon    the  Thagies 

sea,  no  prohibition  is  to  be  beneath  the  bridge,  and  divert 


awarded* 

M2.  If  suit  be  before  the  ad- 
nuralfor  freight  or  mariner 
wages,  or  for  breach  of  char- 
teivpaytiea,  for  wiges  to  be 
made  beyond  the  seas  ;  though 
the  eharter  |Mrtj  happen  to 
be  made  within  the  realm ;  so 


other  rivers  beneath  the  first 
bridge,  the  king's  courts 
have  cognizance;  yet  the 
admiralty  hath  also  juris- 
diction there  in  the  point 
specially  mentioned  in  the 
statute  of  Deeimo  fiwito  JUct- 
orcB  ''*naidi,  and  also  hj  ex- 
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the  jVLdgen  of  the  king'ft  bench  and  the  Kda&t^hjj  made     lilSt 
in  1575^  but  that  agreement  was  soon  Tiolated  bjTp^  y 
the  common  law  courts«<»    So  that  the  limits  of  the        t. 


poeition  and  equity  thereof, 
he  maj  incfuire  of  and  redness 
all  annoyances  and.  obstruc* 
tions  in  those  riyers,  that  are 
any  impediment  to  navigation 
or  passage  to  or  from  the  sea; 
and  no  prohibition  is  to  be 
granted  in  such  cases. 

^^5,  If  any  Be  impriscniedr 
and,  upon  habeas  corpus 
brought,  itbe  certified,  that  any 
of  these  be  the  cause  of  his  im- 
prisonment, the  party  shall  be 
remanded. 

''Subscribed  4th  February, 
1632,  by  all  the  judges  of  boih 
benches.'*  Cro.  Car.  ^2?Qy, 
London  Ed .  of  I  QQl.  By  Sir 
Harbottle  Giimstone.  These 
resolutions  are  inserted  in  the 
early  editions  of  Crolre's  re- 
ports, but  left  out  in  the  latter, 
seemingly  ex  •  industna,  2 
Bf0wn'$  Civ.  SfJiJtn.  Law.  t9. 

a  ''l2thof  May,  i:57o. 

**The  request  of  the  judge 
of  the  adniirahy  to  tlie  lord 
chief  justice  of  her  admi  rally  *s 
bench,  and  his  colleagues 
wiib  their  answers  to  the  sjirne. 

'Mst.  iZegvesf.  That  after 
judgment  or  sentence  given  in 


the  coort  of  adminj^i  in  anf 
'  ca>ise  or  appeal  ibaiSe  from  the 
same  to  the. high  court  ef 
chancery,  if  maj  please  theov 
to  forbear  tbe  granting  of  anf 
writ  of  prohibition^  either  lo^ 
the  judge  of  said  court  or  tc 
her  majesties  delegates,  at  the 
siite  of  him  by  whom  each  ap- 
peal sbairbe  made,  eeeiof  hf 
choice  of  remedy  in  that  wa/r 
in  reason  he  ooghtfobe  een-^ 
tented  tiierewitli,  end  ttol  ta 
be  relieved  any  other  wa/r^ 

^  Asuioer.  It  is  agreed  bf 
the  lord  chief  justice  and  hie 
colleagues,  that  after  sentence 
given  in  the  dele^tes,  no  pro* 
htbition  shall  be  granted.  And 
if  there  be  no  seutencer  if  a 
prohibition,  be  not.  sued  for 
withm  thettHBt  tera>  followin|^ 
sentence  in  th^admiraltf<oeri 
or  within  two  terms  aftelrat 
the  farthest,  no  prohihitjoii 
shall  pass  to  the  delegates. 

<<  Sd  RequiU.  That  prohi* 
bitions  hereafter  be  not  grant* 
ed  upon  bare  suggeatiofit -or 
surmises,  without  summary 
examination  and  proof  thereeft 
wherein  it  maj  be  lawfid  te 
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1818.      admiralty  jarisdictioD  in   England,  as  fixed  at  the  timr 

luT  fiutefl  ****  United  Sts^tes'  cpnetitution  was  established,  could 

*v,         not  be  ascertained   by  the  common  law  alone-    Re- 


the  judge  of  the  admirally, 
.  and  tte  fMirtj  defendant  to 
hare  counsel,  and  to  plead  for 
the  stay  thereof,  if  there  shall 
appear  cause* 

^Answer.  They  htere  agreed 
that  the  judge  of  the  admiralty 
and  the  party  defendant  shall 
ha?e  counsel  in  court,  and  to 
plead  to  stay,  if  there  may  ap- 
pear ef  ident  cause. 

''SdJRejtfSfl.  That  the  judge 
of  the  admiralty*  according  to 
saeh  an  ai|cient  order  as  bath 
been  taken  by  king  Edward 
the  first  and  bis  council^  and 
ac^rdtng  to  the  letters  patent 
of  the  lord  admiral  (or  the 
time  being,  and  allowed  by 
other  kings  of  the  land  .ever 
siiM^e,  and  by  custom  thi\fi  out 
of  the  memory  of  man,  may 
^  have  and  enjoy  cognition  of  all 
contracts,  and  other  things, 
arising  as  well  beyond, as  upcm 
the,,sea,  without  let  or  prohi- 
bition. 

^Answer.  This  is  agreed 
upon  by  the  said  lord  chief 
justice,  and  his  coUea<;ues. 

<<4/&  Reqiiett.  That  tiie 
said  judges  may  have  and  en- 
joy the  knowledge  of  the 
bresch     of     charter-parties, 


made  betwixt  masters  of  ships 
and  merchants  for  voyages  to 
be  made  to  the  paits  beyond 
the.  sea,  and  to  be  performed 
upon  and  beyond  the  sea,  ac<^ 
cording  as  it  hath  been  accvt- 
tomeJ  time  out  of  mind,and  ac- 
cording to  the  good  meaning 
of  the  32d  of  Htnry  8  c.  l4 
though-tbe  same  charter  par- 
ties be  made  within  the  realm.. 

^'dtf;»iser.  This  is  likewise^ 
agreed  upon,  for  tilings  to-be 
performed,  either  upon  or  be- 
yond ihe  sea,  though  the 
charter  party  bq  made  upon 
the  land,  by  the  statnte  of  the 
d2d  of  Henry  8^  chap,  14. 

**5ih  ReqveU.  That  writs 
of  corpuif  cum  cauca  be  not 
directed  to  the  said  judge,'  in 
causes  of  the  nature  aforesaid, 
and  if  any  happen  to  he  direc- 
ted, that  it  may.  please  them  lo 
accept  of  the  return  thereof, 
with  the  cause,  and  not  the 
body,as  it  hath  always  been 
accustomed. 

«*  An$wcr,  If  any  writ  of 
this  nature  be  directed  in  the 
causes  before  specified,  they 
are  v^ontent  to  return  the  bo- 
dies again  to  the  lord  admiral's 
gaol,  upon  "certificate  of  the 
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sort  must  have  been  bad  for  this  purpose  to  the  re«-      lilt, 
salutions  of  the  king  in  council,  in  1575  and   1632,  u'^^T'gylL^. 
and  ta  the  statutes  of  Richard  II.  and  Henry  VIIL 


cause  to  be  such,  or  if  it  be 
forcodtempt  or  disobedience 
to  the  court  in  any  such  cause.** 
Zo»ch*9  JuriidieHon  of  the  M- 
mtrttky  of  England  Aaeried. 
121. 

Extract  from  «<  The  cora^ 
plaint  of  the  lord  adroit  al  of 
England,  to-  the  king^s  most 
excellent  majesty,  against  the 
Judges  of  the  realm,  coocem- 
Ing  prohibitions  granted  to  the 
court  of  admiralty,  1 1  Febru- 
ary, penultimo  die  Termini 
Hillarii,  Anno  8.  Jac.  Regis  : 
dtc/' 

'<  5.  To  the  end  that  the 
ad'miraT  jurisdrction  may  re- 
cBiYe  all  manner  of  impeach- 
ment and  interruption,  the 
rivers  beneath  the  first  bridge 
where  it  ebbeth  and  floweth, 
and  the  ports  and  creeks^  are 
bgr  the  judges  of  the  common 
law  ifinned  to  be  no  part  of 
the  seas,  nor  within  the  admi- 
xal  jurisdictton :  And  where- 
upon prohibitions  are  osually 


pf  mind,  the  admiral  court  haTe 
had  jurisdiction  witfcin  suclr 
ports,  ereeks,  and  riYers. 

<^7.  That  the  agreement 
made  anno  domini  1575,  be*^ 
tween  the  judges  of  the  king^s' 
bench  and  the  eourt  of  admi* 
ralty  for  the  more  certain  and 
quiet  execution  of  admiral  ju^ 
risdiction,  is  not  obsenred  aa* 
it  ought  to  be."  Zoueh.  Pre 
face.  The  last  of  the  above 
articles  6{  complaint  was  an<^ 
swered  by  Sir  Edward  Coke 
in  the  name  of  the  common- 
law  judges  as  follows:' 

**jtn$wer.  The  supposed 
agreement  meptidned  in  this 
article  hath  not  as  yet  been 
delirered  untjp  us,  but  haTing 
heard  the  same  read  oyer  b^ 
fore  his  majesty  (out  of  a  pa- 
per not  subscribed  with  thr 
hand  of  any  judge)  we  answer^ 
that  for  so  much  thereof  as 
diflereth  from  these  answers,* 
it  is  against  the  laws  and  sts 
tutes  of  the  realm :  and  ihmre 


fiefaie. 


awarded  upon  actions  depend-  fore  the  judges  of  the  kingV 
log  la  that  eourt,  for  contracts  bench  never  assented  there* 
and  other  things  done  in  those  unto,  neither  doth  the  phrase 
places  ;  notwithstanding  that  thereof  agree  with  the  terms. 
by  use  and  practice  time  out  of  the  law  of  the  reahn^'* 
Vol.  III.  48 
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ISitf.  The  framer:*  t{  the  constftvtion  took  a  IsrKe  ami 
^^"j^^JJ^  liberal  view  of  this  subject.  They  were  uol  fpi^ 
\^  rant  of  the  nsfirpations;  of  the  common  law  .courts 
Be^tLBft.  upon  the  admiralty  jurisdiction ^  and  therefore  uaad^ 
ex  indusiria^  the  broad  terms  ^^aH  cases  of  admi* 
lalty  and  maritime  jurisdiction  ;^  leaving  the  judi- 
ciary to  determine  the  limit  of  these  terms,  not 
merely  by  the  inconsistent  decisions  of  the  English 
common  law  courts,  (which  are  irreconcileable  with 
eaoh  other,  and  whh  the  remains  of 'jurisdiction  that 
aire  by  them  acknowledged  still  to  •  belong  to  the  ad- 
niralty,)  but  by  an  impartial  view  of  the  whole  mat" 
ter,  going  back  to  its  original  foundations.  What 
eases  ai»e  **  of  admiralty  and  maritime  jurisdiction," 
must  be  determined,  either  by  their  nature^  or  by  t^ 
place  where  they  arise.  The  first  class  includes  all 
questions  of  prize,  and  all  maritime  contracts, 
wherever  made,  and  wherever  to  be  executed.  The 
second  includes  all  torts  and  offences  committed  od 
tT)e  high  seas,  and  in  ports  and  rivers  ^^''^hin  the  ebb 
and  flow  of  the  .tide.  It  is  within  the  lati  r  bianch 
ef  the  admiralty  jurisdiction  that  the  preseht  case  falls. 
The  jurisdiction  of  the  admiralty  all  over  Europe^ 
and  the  countries  conquered  and  colonized  by  Europe, 
eoBtends  to  the  sea,,  and  its  inlets,  arms,  and  ports  ; 
wherever  the  .tide  ebbsr  and  flows.  Even  in  Eng- 
land, this  particular  offence,  when  ^^  comrnittetl  in 
great  ships,  being  hovering  in  the  main  stream  of 
gr^l  rivers,  beneath  the  bridges  of  the  same,  nigh  to 
the  sea,^'  is  within  the  admiralty  jurisdiction.  The 
place  where  this  murder  was  committed  is  precisely 
within  the  jurisdiction  of  the  admiralty  as  expounded 
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Vf  Lord  Hal^  in  his  commentary  an  the  statute  28tk 
Henry  VIIL  ch.    15.   which   has  been   preferred    to\.  7*^^ 
Lord  Coke's  construction,  by  ail  the  judges  of  £ng*         ^^ 
land  in  the  very   recent  case  of  the  King  v.  Bruce.^ 


a  *At  the  admiralty  sepsions 
lioldenat  the  Ofd  3ailey  in  the , 
year  Idl2,  John  Brtce  was 
tried  before  Lord  EUenbo* 
rough,  Ch.  J.  for  the  wilful 
mander  of  a  ferry  boy  of  Che 
name  of  James  Dean, 

^  The  evidence  of  the  fact 
was  extremely  clear,  and  was 
fully  confessed  by  the  prisoner 
liimself  at  the  trial,  and  the 
|ury  found  him  guilty.  But  it 
appeared  also,  that  the  place 
in. which  this  murder  was  com* 
mitted  is  a  part  of  MiUbrd 
Ha^n«  in  the  passage  over  the 
eame,  between  Bolwell  and 
the  opposite  shore,  near  the 
town  of  Milford,  the  passage 
there  being  about  tliree  miles 
•rer.  It  was  about  seren  or 
eigl^  miles  from  the  mouth  of 
the  rifer  or  open,  sea,  and 
•bout  sixteen  miles  below  any 
Ibridfes  over  the  river :  the 
water  there,  which  was  al* 
wmys  perfectly  salt,  was  gene- 
raUf  above  twenty-three  feet 
doepi  and  the  place  was,  ex- 
otpting  at  very  low  tides  in- 
deed,  never  known  to  be  dry. 
If  en  of  war  of  ierenty4bur 


guns  were  then  building  near 
an  inlet  close  hf  the  plaice. 
In  spring  tides,  sloops  4ilid' 
cutters  of  one  hundred  tons 
buthen,  are  navigable  where 
the  body  was  found,  which  is 
also  nearby  ofiposite  te  ivher^ 
men  of  war  ride.  The  deptn 
ty  Vice  Admiral  of  PetnbciDke* 
shire  said,  that  he  had  ^f  1^4 
employed  his  water  bailiffti  to 
execute  process  in  that  part  of 
the  haven,  but  there  was  no 
evidence  eithec  way,  as  to  the 
execution  of  the  •common^law 
prooess  thero. 

^  The  court  upon  this  vrh 
dence  left  the  case  to  tbo 
jurj,  with  observations  as  .10 
the  situation  of  the  place 
whether  it  was  within  the  ju- 
risdiction or  not,  and  the  jury 
found  tiie  prisoner  guilty  ;  but 
the  case  was  saved  for  theopir 
nion  of  the  twelve  judges. 

<^The  question  was«  wher 
tber  the  place  .where  the  mui*» 
der  was  committed  was  to  bo 
considered  «s  within  the  limilsL 
to  which  commissions  ^nmtod 
under  the  statute  88>  Hoi*rv 
VIII.  c  1&  for  the  trial  of  the 
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^^^^    The  obserration   of  Mr.  Justice  Buller,  in  Smarf  ▼- 
Uait  BCatM  ^^*^»^  ^^^^  "  ^'^^^  respect  to  what  is  said  relatiye  io 
the   admiralty  jurisdiction  in  4  Inst  135.,    I  think 
Ihat  part  of  Lord   Cdke's  work  has  been  always  re- 
.cei?ed  with  great   caation,  and  frequently  contradict- 
ed.    He  seems  to  hare  entertained,  ^not  only  a  jea- 
lousy of,  but  an   eamity  against,  that  jurisdiction/Ms 
a  sufficient  answer  to  any  thing  that  depends  on  the 
authority  of  Lord  Coke   as   to   this    controversy.     If 
then  the  locus  in  quo  he  wMin  the   admiralty  juris- 
diction, it  is  "  (mi  of  the  jurisdiction  of  any  particu* 
lar  state  ;"  because   all   the   states  hare  surrendered, 
*y  the  constitution,  all  the  admiralty  jurisdiction  they 
formerly  possessed    to   the   United  States.     The   cri- 


nfleoces  therein  mentioned, 
'^committed  in  or  upon  the  8ea, 
or  in  anjr  other  haven,  river, 
erecfkf  or  place,  where  the 
admiral  or  admirals  have  or 
pretend  to  have  power,  au- 
thority or  jurisdiction,"  do  bj 
Jaw  extend. 

**  The  judges,  with  the  ex- 
ception of  Mr.  Justice  Grose, 
mil  assembled  on  the  23d  of 
December,  1812,  at  Lord  £1- 
leifliorough's chambers,  to  con- 
sider this  question,  and  they 
were  unanimously  of  opinion, 
that  the  trial  was  properly 
had*  and  that  there  was  no 
4>bjection,to  the  conviction, tm 
the  ground  of  any  supposed 
want  of  juriidictio)^,  in  the 
oST. 


commissioners  appointed  by 
con^mission,  under  the  statute 
20  Hen.  Vni.  c.  15.  m  re- 
spect of  the  place  wbeie  the 
offence  was  committed.  Dil- 
ring  the'  discussion  of  this 
point,  the  construction  of  this 
statute  by  Lord  Hsle  in  his 
Pleas  of  the  crown,  was  much 
preferred  to  the  doctrine  of 
Lord  Coke  in  his  Institutes, 
and  most,  if  not  alJ  the  judges* 
seemed  to  think  that  the  com- 
mon law  had  a  concurrent  ju- 
risdiction in  this  haven  ;  and 
in  other  havens,  creeks  and 
rivers  in  this  reahn.*'  9  Leach's 
Crown  QaseSf  1093.  Cote  S6a* 
4tked.  1815. 

R.  S48. 
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itoinal  branch  of   that  iurisdiction  has  been   given  by     ^^J^ 
the  United  States  to   the   circuit   court   in   the  feet   of  ^j^.^  g^^^ 
1790,  ch.  9.     The   locus  in  quo  has  not   been    shown         r; 
to  be  within  the  htate  jurisdiction.     Because  the   state     Bevani. 
process  has  been  served  therein  is  no  proof  of   the, 
legality  of  such  service ;  and  the  ctfse  ddes  not  state 
that  such  process  had  been,  in  any  instance,  served  on 
board  the  public  ships   of  war  bf  the  United   States' 
Those  ships  are  exempt  even   from  a  foreign  jurisdic- 
tion -;   and,  when-  lying  in  the  tlominions  of  another  na-    . 
tion,  are  not  subject  to  its  courts,  but  all  civnand  crim* 
inal  causes  arising  on  board  of  them  are  exclusively 
cognizable  in  the  courts  of  the  United  States.     This  is 
a  principle  of  public  law  which  has  its  foundation  in 
ihe  equality  and  independence  of  sovereign  states,  and 
in  the  fatal  inconveniences  and   confusion   which  any 
other  rule  would  introduce.     The  merchant  vessejs  of 
a  nation  nuLy  be  searched  for  contraband,  for  enemy's 
property^  or  for  smuggled    goods,  and,  as  some  have 
contended,  for  deserters,  w^hether  they  are  on  the  high 
seas  or  in  the  ports  of  the   searching   power;  but  pub- 
lic ships  of  war  may  not  be   aearOhed,  whether  on  the 
high  9eas  or  in  the  ports  of  the'  power    making    the 
Hearth.  '  TheJ^r^^may  be  searched  any  where,  except 
within  the  jurisdiction  of  a  neutral   state.     They  ai^y 
be  searched  on  the   ocean  ;  because   there  all   nations 
have  a  common  jurisdiction  :  They  may  be  searched  in 
the  waters  of  the  searching  power  ;  because  the  permis-* 
tion  to  resort  to  its    ports,  (whether  implied   oir  txr 
press,)   does  not  import  any  exemption  from  the  lo^al 
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1818.      jurisdiction.*    The  laUer  (  i.  e,  public  vessels)  may  not 
UnirSteta^''^  Bearched  any  where,  neither  in  the  ports  whiith  they 
y,        enter  nor  on  the  high  seas.     Not  in  the  ports  which 
Berans.     they  enter  ;  because  the  permission  to  enter   implies  aQ 
exemption  from  the  jurisdiction  of  the  place.     Nor  on 
the  high  seas  ;  because   the  common  jurisdiction  which 
1^11  nations  have  thereon    does  not  extend  to  a  public 
ship  of  war,  which  is  subject  only  to    the  jurisdiction 
of  the  sovereign  to  which  it  belongs.     Every  argument 
by  which   this   exemption  is  sustained;  as  to   foreign 
sti^teSy  applies  with  equal  force  as  between   the  United 
States  and  every  particular   state  of  the  Union  ;  and 
it  is  fortified  by  other  arguments  drawn  from  the  pecuU 
iar  nature  and  provisions  of  our  own  municipal  conslti^ 
tution.     The  sovereignty  of  the  United  States  and    of 
Massachusetts  are  not  identical  ;  the   former  have .  a 
dbtinct  so^'^reignty,  for  separate  purposes,    from  the 
latter.     Among  these  is  the  power  of  raising  and  main- 
taining fleets  and  armies  for  the  common  defence  and 
the  execution  of  the  laws.     If  any  particular  state  had 
.  it  in  its  power  to  intermeddle  with  the  police  and   gor- 
ernment  of  an  army  or  navy  thus  raised,  upon  any  pre  • 
text,  there  would  be  an  end  of  the  exclusive  authority 
of  theUnited  States  in  this  respect.     Wai^s   and  other 
measures,  unpopular  in  particular  sections  of  the  coun* 
try,  might  be  impeded  in  their  prosecution,  by  the  inter*, 
ference  of  the  state  authorities.     Such  a  conflict  of  ja«^ 
ritdictions  must  terminate   in   anarchy   and  confusian. 
But  the  court  will  take  care  that  no  such  conflict  shall 


a  The  Eichanfe,  7  Cranch,  144. 
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«i!ie.  The  judiciary  act  of  1789,  ch.  20.  s.  U.  giring  1^:8, 
to  the  circuit  courts  cognizance  of  all  crimes  and  offeo.  ..  .  ^ 
«et  cognizable  under  fhe  authority  of  the  United  StSikt  \, 
•nd  the  statute  of  1790,  ph.  9.  declaring,  that  **if  any  Befaw. 
ptrson  shall  commit  upon  thje  high  seas,  or  in  any 
mer,  ha^en,  basin,  or  bay,  tmt  of  the  jurisdiction  of  m^ 
jMLrtiuilot  state,  murder,  &c.  he  shall  on  conviction  suf* 
frr  deafb/'  and  that  '^if  any  person  or  person*  shall, 
"Within  any  fort,  &c.  or  in  (my  other  place  or  district  of 
Country  under  the  sole  and  exclusive  jurisdiction  of  tht 
United  States^  commit  the  crime  of  wilful  murder,  such 
perMn  or  persons,  on  being  thereofcAnvicted^  shall  suf* 
fttdeathy'^  and  a  public  ship  of  war,  as  well  as  the 
s^Nkceof  Water  she  occupies,  being  "oi//  of  Ai jwrisdic- 
turn  of  any  particular  y^a/6,"  and  being  ^^aplace^^  under 
tiU  sole  and  exclusive  jurisdiction  of  ths  United  States ;  ^ 
H  follows  that  the  circuit  court  of  Massachusetts  disr 
tfict,  had  eicclusive  cognizance  of  this  offence,  which 
^a  cotttttitted  Out  of  the  jurisdiction  of^lny  particti* 
lar  state,  and  in  a  place  under  *  the  sole  and  exclusive 
jurisdiction  of  the  United  States. 

Mr.  Wehstery  in  reply.  The  argument  on  the  part 
€f  the:  United  States  19,*  that  the  circuit  court  has 
jurisdiction,  first,  because  the  murder  was  committed 
on  board  a  national  ship  of  war,  in  which  no  state  can 
exercise  jurisdiction ;  inasmuch  as  ships  of  war  aro 
considered  as  part^  of  th^  territory  of  the  government 
to  which  they  belong,  and  no  other  government  can 
Uke  cognizance  of  offences  committed  in  them.  Two 
anawers  may  be  given  to  thi«N  argument.     The  first  ig^ 
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18II,  thtft  the  main  inquiry  being,  whether  the  circuit  comt 
U^^L^StT  '^•s  j^"sdiction,  and  the  jurisdiction  of  that  c-art  be- 
j]  iog  Only  such  as  is  given  to  it  by  the  act  of  eongreu, 
Bev»iii.  it  is  sufficient  to  say  that  no  act  of  congress  authorizes 
that  court  to  take  co^rni^ance  of  any  offences,  merely 
because  committed  on  ships  oi  war.  Whether  congress 
might  have  done  ibis,  or  might  not,  it  is  clear  that  it 
has  not  done  it.  It  is  the  nature  of  the  place  ill  which 
the  ship  lies,  not  the  character  of  the  ship  itself,  that 
decides  the  qutstion  of  jurisdiction.  Was  the  "ha^en'* 
in  which  the  murder  was  committed, '  within  the  juris- 
diction  of  B^assachusetts?  If  so,  no  provision  is  made 
by  the  act  for  punishing  the  offence  in  the  circuit  court. 
The  law  4pes  not  inquire  into  the  nature  of  the  emr 
ployment  or  service  in  which  the  offender  may  havo 
been^  engaged  at  the  time  of  committing  the  offence ; 
but  oirly  into  the  local  situation  or  territory  where  it 
was  committed.  -.  If  committed  within  the  temterial 
jurisdiction  oi  a  state,  it  excludes  the  jurisdktioa  of 
the  circuit  court  by  express  words  of  exception.  If, 
therefore,  it  has  been  shown  that  this  haven  or  harbour 
is  within  the  limits  of  Massachusetts,  and  under 
the  general  common  law  jurisciction  of  that  st^te, 
the  offence  being  committed  in  that  harbour,  cannot 
be  tried  in  the  circuit  court.  The  second  answer'  is, 
that  the  doctrine  contended  for  is  applicable  only*  be- 
tween one  sovereign  pow^r  and  another ;  a  relation 
in  which  the  government  of  the  United  States  does 
not  staffd  towards  the  state  governments.  Whenever 
ships  of  War  of  the  United  States  are  within  the 
country,  in  the  ports  or   harbours   of  any  state^  they 
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are  to  be  considered  as  at  home.    They  are  not  then     !*!•• 
in  foreign  ports  or  harbours,  and  the  jurisdiction  6fwe  ^^.^  ScalMI 
states  is,  as  to   them,   a  domestic  jurisdiction.      If 
this  be  not  so,  persons  on  board  such  ships,  though  iq 
the  bosom  of  their  own  country,  would  be  in  most  ca-"^ 
ses  snt^ect  to  no  civil  jurisdiction   whatever.     Even 
-  persons  committing    offences  ^  on  land  mig\it   flee    on- 
board such  ships,  and  escape  punishment,  if  they^could 
not  be  followed  by  state  process.     The  doctrine  coh- 
tended  for  would  go  to  a  great  length.     The  elises  ci- 
ted speak  oParmtex,   as  well  as  ships   ot  ^^r;  and  the^ 
doctranei  if  applicable  in  the  latter  case,  is  equally  so  iii 
the  former.     How  th^n  are  offences  tp  be  punished,  if 
committed  by  persons  attached  to  the  army  of  the  Uni- 
ted States,  while  in  their  own  country?     It  is  admitted^ 
that  in  England,  such  offenders  are  punished  in  the 
courts  of  common  law;  and  the  act  of  congress  establish- 
ing the  articles   of  war,  also   provides  expressly,  that 
any  officer  or  soldier  accusied  of  a  capital  or  other  crime, 
such  as  is  punishable  by  the  known  laws  of  the  land, 
shall  be  delivered  tothe  civil  magistrate,  in  order  to  be 
br (Might  to  trial.     What  civil  magistrate  is  here  inten- < 
dedMt  must  necessarily  be  such  magistrate  as  acts  un- 
der state  authority*  because  no  provision  is  mad^  for  the' 
trial   of  such  offenders    in  the   courts   of  the  United 
States.   .Perhaps  such  provision  might  be  made  by  con^ 
gress,  relative  as  well  to   offences  committed  by  sol- 
diers in  the  army^  as  by  seam^'  in  the  navy,  under  ther 
general  power  to  establish  rules  for  the  government  of 
the  army  and  navy.     But  no  sudh  provision  has  hither- 
to been   made.     State  process,    on  the  contrary,  has 
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T8It^  l)eefi  constantly  served  and  obeyed  in  cases  proper  for 
Sail,  gtatci ^^^^^P^'^fer^Pce  of  the  civil  authority,  both  in  the  army 
t.  and  navy.  Writs  of  Habeas  Corpus^  issued  by  state 
mf-im.  judges,  have  been  aerved  on,  and  obeyej"-  by^  military 
torfEcers  in  their  camps  and  naval  commanders  on 
their  quarter  decks.a  To  ^all  these  purposes  the  state 
courts  are  considered  as  parts  of  tl^e  general  i^atem 
of  judicature  estf^lished  in  the  country.  They  are 
not  regaided  as  foreign,  but  as  domestic  tribunals. 
The  coDseqiiences,  which  it  has  been  imagined  might 
follow  frojoa^the  exercise  of  state  jurisJiction  in  these 
cases,  are  hypothetical  and  possible  only.  Qitherto 
no  inconvenience  has  been  exp'erienced.  In  most 
instances  which  might  occur,  this  court  would  hare  a 
power  of  revision;  and  if,  in  other  instances,  inconve- 
nience should  be  felt,  it  must  be  attributed  to  that  di«-  " 
tr^bution  and  partition  of  power,  which  the  people 
have  made  between  the  general  and  state  govern* 
ments.  It  would  be  a  strange  inconsistency  to  hold 
the  states  to  be  foreign  powers  in  relation  to  the  go* 
vernment  of  the  United  States,  and  to  apply  to  them 
the  principles  of  the  cases  cited,  and  to  hold  their 
courts  to  be  judicatures  existing  under  a  foreign  au- 
thority; when  the  judgments  of  those  courts  are  not 
only  treated  here  as  judgments  of  the  courts  of  the 
United  States  are  treated,  but  whtn.  also  congress  has 
referred  to  them  the  execution  of  many  laws  of  the' 
general  government,  and  whfen  appefeils  from  their  de- 
cision are  constantly  br'ought,  in  the  provided  cases, 
into  this  court  by  writ  of  error.     It  is   also  insisted^ 

#  In  the  matter  of  Staeey,  10  Jikm.  Eep.  510. 
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*  on  the .  other  side,  that  this  is  a  case  ,of  admiralty  and  lilt* 
maritime  jurisdiction.  It  is  not  a  case  of  exclusive  ••  sum» 
admii:alty  jurisdiction^  if  that  jurisdiction  is  to  be  de-  n 
fined  and  limited  in  its  application  to  the  case,  by  the  Bevans. 
general  principles  of  the  English  law.  And  not  only 
mast  the  common  law  be  resorted  to,  for  the  inter- 
pretation of  the  technical  terms  and  phrases  of  that 
science,  as  used  in  the  Constitution^  but  also  for  as- 
certaining the  bounds  intended  to  Be  set  to  the  juria- 
diction  of  other  courts.  In  •  other  words,  the  framera 
of  the  constitution  must  be  supposed  to  have  intended 
to  establish  courts  or  common  law,  of  equity,  and  of 
admiralty,  upon  the  same  general  foundations,  and 
with  similar  powers,-  as  the  courts  of  the^  same  de- 
scriptions respectively!  in  that  system  of  jurispru- 
dence with  which  they  were  all  acquainted.  Is  there 
any  doubt  what  answer  they  would  have  given,  if 
they  had  been  asked  whether  it  was  J  heir  purpose  ta 
include  in  the  admiralty  ■  and  maritime  jurisdictlont 
aoch  cases  only  as  bad  been  tri^d  by  the  courts  of 
that  jurisdiction  for  a  century,  or  whether  they  in- 
tended to  confer  the  admiralty  jurisdiction,  as  tb« 
eivilians  contend  it  existed  before  the  time  ef  Richard 
the  Second  ?  It  is  said,  however,  that  there  has  been 
1  practical  construction  given  to  this  provision  of  the 
constitution,  as  well  by  congress  as  the  courts  of  law, 
which  has,  in  one  instance  at  least,  and  that  a  very 
important  one,  departed  from  the  limit  assigned  to 
the  admiralty  by  the.  coipmon  Jaw.  This  refers  to 
seizures  for  the  violation  of  the  laws  of  trade  and  of 
the  revenue  ;  which  seizures,  although  made  in  ports 
and  harbours,  and  within  the  bodies  of  countieai  arg 
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lift.      hoiden  to  be  of  admiralty  jurisdiction,  altkoiigh  tucfi 
|r^fp2^'     certainly  is  not  the  case  in  England.     The  existence 
y.         of  this   exception  must   be  admitted.     The  act  to  et* 
tablish  the  judicial  courts  provides,  th^t  the  distiiet 
court  '^  shall  have    exclusive  origipal    cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
including  all   seizures  under  laws  ^f  impost^  naviga-  . 
tion  or  trade,  wb?re  the   seizures  are  made  on  waters 
navigable  from  t&e  sea,   &c/'  -  Perhaps  this  act  need 
not  necessarily  be   so  construed  as  to  consider  such 
seizures  to   be  of  admiralty  jurisdiction,  if  they  were 
not  such   before.     The    wor^l  *' including*'  might  re- 
fer to  the  general  powers   of  the  court,  and  not  to  the 
words  immediately    preceding,  viz.    *^  admiralty   and 
maritime  jurisdiction.''     But  then   such  seizures,  like- 
other  civil  causes,  are,  by  the  constitution,  to  be  tried 
by  jury,  unless  they  be  of    admiralty    and  maritime 
jurisdiction  ;  and  it  must  be  admitted  that  this  court 
has  repeatedly  decided,    that    they    are  of  admiralty 
jurisdiction,   and   are   not  to  be  tried  by  jury.     The 
first  case   is  that  of  La    Vengeance.     The  opinion   of 
the  court  was  delivered   in  this  case,  without  giving 
the   reasons   upon  which  it  was  founded.^      The   next 
is  the  Sally.^    Thi^  was  decided  without  argument,  and 
expressly  on  the  authority  of  the  preceding  case.    The 
point  was,  made  again  in  The  United  States  v.  The  Bet- 
sey and  Charlotte,^   and  decided  as  it  had  been  before ; 
the  court  considering  the  law  to  be  completely  set* 
tied  by  the  case   of  the  The   Vengeance.     Two  sob* 
sequent  cases,  the   Samuel    and  the   Octavia,'  have 
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be€n  disposed  of  in  the  same  manner.  As  was  said  in  I8I> 
the  argument  of  iiie  case  Jasi  cited,  the  arguments  ^^-tT^^r^Iirt^ 
ged  against  the  doctrine,  in  all  the  cases  subsequent  to  v. 
the  Vengeance,  have  always  been  answered  by  a  refer-  Bevan* 
ence  to  the  authority  of  that  case.  As  these  ca8e9 
have  all  b^en  decided,  without  any  exhibition  of  tl^^ 
grounds  and  reasons  on  which  the  decisions  rest,  tliej 
afford  little'  light  for  analofrous  casef »  They  show,  thM 
in  one  respect,  admiralty  jurisdiction. I(  here  to  be  ta* 
ken  to  be  more  comprehensive  than  it  is  in  EngUnd* 
It  will  not  follow  that  it  is  to  be  so  taken  m  all  res- 
pects. If  this  were  to  follow,  it  would  be  impossible 
to  bnd  any  bound  or  limit  at  all.  it  is  admitted,  th^t  ^ 
this  exception  from  the  EncHsh  doctrine  of  admiralty 
jurisdiction  does  exist  here.  But  if  distinct  and  satis- 
factory reasons  for  the  exception  can  be  shown,  tlaa 
will  rather  strengthen  than  invalidate  the  genera}  po- 
sition. Such  reasons  may,  peihaps,  be  found  in  the 
history  of  the  American  colonies,  and  of  the  vice-admsi- 
ralty  courts  established  in  them  by  the  crown.  Thf 
first  and  grand  object  of  the  English  nayigation  act« 
(12  Ch.  11.)  seems  to  have  been  the  plantation  txade^* 
It  was  provided  by  that  act,  that  none  but  English  ship^ 
should  carry  the  plantation  commodities;  and  that  thie 
principal  articles  should  be  carried  only  to  the  nother 
country.  By  the  subsequent  act  of  15  Ch.  U.  the 
supplying  of  the  plantiitions  w4th  European  gooes  wa» 
meant  to  be  confined  wholly  to  the  mother  coun- 
try*    Strict  rules  were  laid  down  to  secure  thf  due 
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ItfB.  execution  of  these  acts,  and  heavy  penalties  imposed 
Unit,  ^ta'^tf^'^  such  as  sEould  TioUte  them.  Other  statutes  to 
f*  enforce  the  provisions  of  these  were  passed,  with  other 
™*^^***'  ruleSy  and  new  penalties,  in  the  subsequent  years 
of  the  same  reign,  *^In  this  manner  was  the  trade 
to  and  from  the  plantations  tied  up,  almost  for  the 
'  sole  and  e<c^usive  benefit  of  the  mother  country. 
But  laws  whicl)Lrfnade  the  interest  of  a  whole  people 
subordinate  to  that  of  another,  residing  at  the  distance 
of  three  thousand  miles,  wete  not  likely  to  execute 
themselves  very  readily;  nor  was  it  easy  to  find 
mcany'  upon  the  spot  who  could  be  depended  upon  for 
carrying  them  into  execution."^  In  fact,  these  laws 
were,  more  or  less,  evaded  or  restricted  in  all  the 
colonies.  To  enforce  them  was  the  constant  endea- 
vour of  the  government  at  home;  and  to  prevent  or 
elude  their  operation  the  conKtant  object  of  the  co- 
bn'ies.  ^'But  the  laws  of  navigation  were  no  where 
disobeyed  end  contemned  so  openly  as  in  New- 
England.  The  people  of  Massachvsetts  Bay  were,  from 
the  firstj  disposed  to  act  as  if  independent  of  the 
mother  country;  and  having  a  governor  and  magis- 
trates of  thei»  own  choice,  it  was  very  difficult  to 
enforce  any  regulations  which  came  from  the  Eng- 
lish parliament,  and  were  adverse  to  their  colonial 
interest,"*  No  effectual  means  of  enforcing  the  several 
acts  of  navigation  and  trade  had  been  found,  when, 
ill  1696,  the  act  of  7  and  8  Will.  Ill,  ch.  SS. 
was  passed,  for  preventing  frauds^  and  regulating 
abuses  in  the  plantation  traded    This   act  gave  i    new 
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body  of  regulations ;  and,  among  other  things,  because      I?18* 
great  difficulty  had  been  experienced  in  procuring  c®*^"urtft  States 
•  yictions,  new  qualifications  Vere  required  for  jurors,  -     t. 
who  should  sit  in  pauses   jf     alleged   yiolation  of  the     Bmmm. 
laws ;  and  the  officer  or  informer  might  e)f  ct  to  *  bring 
his  prosecution  in  any  county  within  the  colony.     All 
these  correctives  were  of  little  force,  so  that  the  govern- 
ment soon  after,  with  the  view  of  securing  the  execution 
of  this  and  the  other  acts  of  trade  and  navigation,  prO' 
eeededto  mstUiite  courts  of  admiraltj,*^    These  courts  ap- 
pear to  have  claimed  jurisdiction  in.   causes  of  alleged 
violation  of  the  laws  of  trade  and  navigation,  upon  the 
construction  of  this  act  of  7  and  8  Will.  III.  In  1707,, 
the  Board  of  Trade,  **being  douttful,"  as  they  say,  **of 
the  true  jurisdiction  of  the  admiralty,"  desired  ^o   be 
informed  by  the  Attorney  and  Advocate  Qeneral,  (Sir 
Edward  Northey  and  Sir  John  Cooke^)  *^whether  the 
courts  of  admirahy,  in  the  plantations,  by  viHiie  ot  the- 
7  and  8  of  King  William,  or  any  other  act,   have  there 
any  further  jurisdiction  than  is  exerdised  in   England? 
Whether  the  courts  of  admiralty,   in   the   plantations, 
can  take  cognizance  of  questions  which  arise  concem- 
mg  the  importation  or  exportation  of  an)^^  goods  to  or 
fromthem,  or  of  frauds  in  mattet?   of  ^de?    And  in 
case  a  vessel  sail  up  any  river  with  prohibited  goods, 
intended  for  the   use  of  the  inhabitants,  whether  the 
-informer  may  choose  in  what  court  he  will  prosecute — 
in  the  court  of  admiralty,    or  of  common    l^w  ?"  The 
opinion  of  the  Attorney   General   was,    that   "the  act 
(7  and 8  Will.  IIL)   gave  the  admiralty  court  in  the 
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IStt.  pTantationSy  jurisdiction  of  all  penalties  and  forfeituret 
TT^^Tsffcteii ''^'^  unlawful  trading,  either  in  defrauding  the  king  in 
y.  his  customs,  or  importing  into,  or  exporting  out  of^ 
BevantT  the  plantations,  prohlbixed  ^^oods  ;  and  of  all  frauds  iQ 
matters  of  tr^de,  and  offences  against  the  acts  of  trade 
committed  in  the  plantations  :"  and  he  mentions  the 
case  of  Colonel  Quarry,  judge  of  the  admiralty  in 
Pennsylvania,  then  pending  in  the  Queen's  Bench,  in 
which  a  judicial  decision  on  the  point  might  be  eZ' 
pected.  The  opinion  of  tie  Advocate  General  was^ 
of  course,  equally  favourable  to  the  admiralty  juris- 
diction««  On  this  construction  of  the  statute,  the 
eourts  of  admiralty  in  the  colonies  assumed  jurisdic-^ 
lion  over  causes  arising  from  violation  of  the  laws  of 
trade  and  of  revenue  ;  **and  from  this  time,"  says 
Mrr  Reeves,  '^there  seems  to  have  been  a  more  ge- 
neral ohedienx^e  to  the  acts  of  trade  and  navigatoD.'^ 
This  jurisdiction  continued  to  be  exercised  by  the 
colonial  courts  of  admiralty  down  to  the  period  of  the 
revblution  ;  and  is  stiir exercised  by  the  courtsof  those 
colonies,  which  retain  their  dependence  on  the  Brir 
fishcrown.^  This  may  be  the  ground  on  which  it 
has  been  sufj^a^ed  that  the  states  of  the  union,  in 
forming  a  new  government,  and  granting  to  it  juris- 
diction in  admiralty  and  maritime  causes,  might  be 
presumed  to  have  included  in  the  grant  the  authority 
to  take  cognizance  of  causes  arising  from  the  viola- 
tion  of  the  laws  relative   to  customs,  navigation,  and 
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fl^de.     All  the  colonies  had  seen  this  authority  exer-*      1811^ 
cised  as  matter  of  maritime    jurisdiction.     It  was  not  ^  '7''e!Tj^. 
peculiar  to  the  courts  of  any  one   of  them,   but  com-         t. 
mon  toalL    It    had    been  engrafted  on   the  original    Bwawu 
admiralty  powers  of  these  courts   for    neal*  a  century. 
They  were  familiar  to  the    exercise  of  this    jurisdic- 
tion!  as  an  admiralty  jurisdiction.     It  had  been   in- 
corporated with    their    admiralty  jurisdiction,  by  sta- 
tute ;   and  they  had  long   regarded   it  as  a  part  of  the 
ordinary    and   established  authority    of    such   courts.. 
There  might  be  reason,  then,  for  supposing,  that  those  • 
who   made    the  constitution,-   intended  tp  confer  this 
p^wer  as  they  found  it.     And   if  any  other  exception 
to  the  English  definition,  and  limitation   of  the  power 
of  courts  of  admiralty,  can  be  found   to  have  been   as 
early  adopted,  as  uniformly  received,  as  long  practised 
upon,  and  as  intimately  interwoven  with  the  system  of 
colonial  jurisprudence,  there  will   be   equal   reason  to 
Believe  that  the  framers  of  the  constituiion  had  regard 
to  such  exception  also.     Such  exceptions  do    not  im* 
peach  the  rule.     On  the  contrary,  their  effect  is  to  es- 
tablish: it.     If  the  exception  when  examined,   appears 
to  stand  on  grounds  peculiar  to  itself,  the  inference  is, 
that  where  no  peculiar  reasons  exist  for  an   exception,, 
auch  exception  does  not  exist..    In  the  case  before  the 
eQurt,  no  reason  is  given,  to  induce  a  belief  that  an  ex- 
ception  does  exist.     No    practice  of "  excluding   the 
common  law    courts  from  the,  cognizance  of  crimes. 
eommitted  in  ports  and  harbours^  is  shown  to  have  ek* 
ifted  in  any  colony.    There  can  l>e  no    doubt^  ther*^ 
Vol*.  III.  80 
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181S*      fore,  that,  saving  such  exceptions  as  can  be  reasonably 

11^  "Sil^    accounted  for,  the  admiralty  jurisdiction  was  intended. 

\^        to  be  given  to  the  courts  of  the  United  States,  in  the 

••wi*-.     extent,  and  subject  trf  the  limits,  which  belonged  to  it 

in  that  s^siesi  of  jurisprudence   with  which  those  wh» 

formed  the  constitution  were  well  acquainted* 

AL^rsC  Mr.  Chief  Justice'  Makshall  delivered  th^  opinion 
of  the  court.  The  question  proposed  by  the  circuit 
court^  which  will  be  first  consic^ered,  is, 

Whether  theofience  charged  in  this  indictment  was, 
according  to  the  staUnlent  of  fr.cts  wbicli  accompanies 
the  question,  '^within  the  jurisdiction  or  cognizance  of 
the  circuit  court  of  the  Vnited  States  for  the  districtvof 
Massachusetts?" 

The  indictment  appears  to  be  founded  on  the  8tfa 
sec.  of  th:e  '^act  for  the  punishment  of  certain  crimes 
against  the  United  States.^  That  section  gfves  the 
courts  of  the  union  cogniza:  ce  of  certain  oflfences  com* 
mittedon  the  high  sens,  or  in  any  rfver,  hjetTen,  basing 
or  bay,  oiit  of  the  jurisdiction  of  any  paiticular 
state. 

Whatever  may  be  the  constitutional  power  of  con* 
gress,  it  is  clear  that  this  power  has  not  been  so  ezer.  - 
cised,  in  this  section  of  the  act,  as  to  confef'  on  itf 
<5ourts  jurisdiction  over  any  offence  committed  in  a 
river,  haven,  basin  or  bay  ;  which  river,  hayen,  basiuf 
or  bay^  is  withia  the  jurisdiction  of  any  particular 
state. 

What  thin  is  the  extent  of  jurisdiction  which  a  stat^ 
possesses? 

W^wsiper^  without  hesilatioa^  ib#  jurisdiollDii  sC 
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m  ftate  is  co-extensive  with  its  territory  ;  ;o-extensiTe      ttJZ. 
with  its  legislative  power.  IT^TSttlM 

The  place  described  is  unquestionably  within  the  ori-       '  y^ 
ginal  territory  of  Massachusetts:     It  is  then  within  the    3e?»»i. 
jurisdiction  of  Massachusetts,  unless  that  jurisdiction 
has  been  cede.l  by  the  United  States.    . 

It  is  contended  to  have  l:een  ceded  by  that  article 
in  the  constitution  which  declares/  that  ^Mhe  judicial 
power  shall  extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction.'*  The  argument  iS|  that  the  power 
thus  granted  is  exclusive  ;  and  that  the  murder  com 
mitted  by  the  prisoner  is  a  case  of  admiralty  and  mar* 
itime  jurisdiction. 

Let  this  be  admitted.  .  It  proves  the  power  of  con- 
gress to  legislate  in  the  case ;  not  that  cdngress  has 
exercised  that  power.  It  has  been  arguedyand  the  ar- 
gument in  a  favour  of,  as  well  as  that  against  the  prop- 
osition deserves  great  c-on^deratioxif  that  courts  of 
comipon  law  have  concurrent  jurisdicticn  with  courts 
ofadnairalty,  over  murder  com:nittei  in  bays,  which  are 
inclosed  parts  of  the  sea  ;  and  that  for  this  reason  the 
t>ffence  is  within  the  jurisdiction  of  Nfassachusetts. 
But  in  construing  the  act  of.  congress,  the  court  be- 
lieves it  to  be  unnecessary  to  pursue  the  investigation 
which  has  been  so,  well  made  at  the  bar  -respectihg  the 
jurisdiction  of  these  rival  courts. 

To  bri^ig  the  offence  within  the  jurisdiction  of  the 
courts  of  the  union,  it  must  have  been  committed  in  a 
river,  &c.  out  of  the  jurisdiction  of  any  state.  It  is  not 
the  offence  committed,  but  the  bay  in  which  it  is  com- 
jaitted,  which  must  be  out  of  the  jurisdiction  of  tha 
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1818.      state.     If,  then,  it  should  be  true  that  Masaac^huMttf 

UnirStatcs^^^  take  no  cognizance  of  the  offence ;  yet,  unlesf  the 

Y  place  itself  be  out  of  her  jurisdiction,  congress  has  not 

^▼ans.    given  cognizance  of  that  offence  to  its  courts.     If  there 

be  a  common  jurisdiction,  the  crime  cannot  be  punished 

in  the  courts  of  the  union. 

Can  the  cession  of  all  cases  of  admiralty  and  mari- 
time turisdiction  be  construed  into  a  cession  of  the  wa- 
ters on  which  those  cases  may  arise.' 

This  is  a  question  on  which  th3  court  is  incapable 
of  feeling  a  doubt.  The  article  which  describes  the  ju- 
dicial power  of  the  -United  States  is  not  intended  for 
the  cession  of  territory  or  of  general  juriadiction.  It 
is  obviously  designed  for  other  purposes.  It  is  in  the 
8th  section  of  the  2d  article,  we  are  to  look  for  cessions 
^f  territory  and  of  exclusive  jurisdiction.  Congress 
has  power  to  exercise  exclusive  juiisdictioh  over  this 
district,  and  over  all  places  purchased  by  the  consent 
-of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock 
yards,  and  other  needful   buildings. 

It  is  observable,  that  the  power  of  exclusive  legisla- 
tion (which  is  jurisdiction)  is  united  with  cession  of 
territority,  which  is  to  be  the  free  act  of  the  states. 
It  is  difficult  to  compare  the  two  sections  together, 
without  feeling  a  conviction,  not  to  be  strengthened  by 
-any  commentary  on  them,  that,  in  describing  the  judi- 
cial power,  thefumers  of  our  constitution  had  not  in 
view  any  cession  of  territory,  or,  which  is  essentially 
the  same,  of  general  jurisdiction. 

It  is  not  questioned,  that  whatever  may  be  necessary 
to     the    full   and    unlimited     axerciss  of    admiralty 
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«nd  maritime  jurisdiCjLiony  is  in  the  government  of  the       1818. 
union*     Congress  may  pass  all  laws  which  are  neces-  u^^^T'suteg 
sary  and  proper  forgiving   the  most  complete  effect  to         r. 
this  power.     Still,   the   general  jurisdiction   over  the    ?«▼•*» 
place,  subject  to  this  grant  of  power,  adheres  to  the  ter- 
ritory, as  a  portion  of  sovereignty  not  yet  given  away^ 
The  rtsiduary  powers  of  legislation    are   still  in  Mas- 
^  sachusetts.     Suppose  for  e'cam;*le  the  power  of  regula- 
ting trade  had  not  been  ciivon  to  the  general  govern- 
mentk     Would  this   extension  of  the  judicial  power  to 
ail  cases  of  admiralty  and  maritime  jurisdiction,  have 
devested  Massachusetts   of  the  power  to  regulate  the 
trade  of  her  bay?     Ad  the  powers  of  the  respective  gov- 
ernments now  stand*  if  two  citizens  of  Massachusetts 
atep  into  shallow  water  when  the  tide  flows,  and  fight 
a  duel,-  are  they  not  within  the  jurisdiction,  and  pun- 
ishable by  the  laws  of  Massachnsi'ttsl     If  these  ques* 
tions  must  be  answered  in  the   affirmative,  and  we  be- 
lieve they  must,  then  the  bay  in  which  this  murder  was 
committed,  is  not  out  of  the  jurisdiction  of  a  state,  and 
.the  circuit  court  of  Massachusetts  is  not  authorized,  by 
the  section  under  consideration,   to  take  cognizance  of 
the  murder  which  had  been  committed. 

It  may  be  deemed  within  the  scope  of  the  question 
certified  to  this  court,  to  inquire  whether  any  other  part 
oi  the  act  has  given  cognizance  of  this.murder  to  the 
circuit  court  of  Massachusetts? 

The  third  section  enacts,  "that  i fan y  person  or  per- 
sons shall,  within  any  fort,  arsenal,  dockyard,  maga- 
sine,  or  in  any  other  place,  or  district  of  country,  under 
the   sola  and   exclusive   jurisdiction  of  the  United 
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1818.      States,  commit  the  crime  of  wrful  murder,  such  per- 
UidtTstet**  '*^^  ^'^  personal,  on  being  thereof  convicted,  shall  suffer 
f.        death.*' 
'•^^•o'*         Although  the  bay  on  which  this  murder  was  com- 
mitted might  not  be  out  of  the  juris'liction  of  Massa- 
chusetts, the  ship  of  war  on   the  deck  of  which  it  was 
COEunitted,  is,  it  has  been  said,  '^a  place  within  the  sole 
and  exclusive  jurisdiction  of  the  United  States,'' whose 
courts    may    consequently  take    cognizance   of   the 
offence. 

That  a  government  which  possesses  the  broad  power 
of  war;  which  **may  provide  and  maintain  a  navy;" 
which  ^'may  make  rules  for  the  government  and  regu- 
lation of  the  land  and  navel  forces,"  has  power  to  pun- 
ish an  offence  committed  by  &  marine  on  board  a  ship 
of  war,  wherever  that  ship  may  lie,  is  a  proposition 
never  to  be  questioned  in  this  court.  On  thh  section, 
as  on  the  &th,  the  inquiry  respects,  not  the  extent  of 
the  power  of  Congress,  but  the  extent  to  which  that 
power  has  been  exercised. 

The  objects  with  which  the  word  ^^plaee*^  is  associa- 
ted, are  all,  in  their  nature,  fixed  and  territorial.  A 
fort,  an  arsenal,  a  dock-yard,  a  magazine,  are  all 
of  this  character.  When  the  sentence  proceeds  with 
the  words,  "or  in  any  other  place  oi  district  of  coun- 
try under  the  sole  and  exclusive  'jurisdiction  of  the 
United  States^"  the  construction  seems  irresistible 
that,  by  the  words  "other  place"  was  intended 
another  place  of  a  similar  character  with  those  pre* 
▼iously  enumerated,  and  with  that  which  follows. 
Congress  might  have  omitted,  in  its  enumeration, 
•obA  similar  placa  wiUuo  its  ozclusiva  jurisdiction 
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which  was  not  comprehended  hy  any  o|  the  terms  cm-     J*^ 
ployed  to  which  some  other    name  might  be  gi^«» » Unit  Statet 
and,  therefore,  the  words^other  pkcc^"  or  "disfrict  of        v. 
country,"  were  added ;  Bqt  the  context  shows  the  mind    ^•^'•"•* 
of  the  legislature  to  have  heen  fixed  on  territorial  ob- 
jects of  a  similar  character. 

This  construction  is  strengthened  by  the  fact  (hatr 
at  th^  lime  of  parsing  this  law,  the  United  States  did 
not  posses^  a  single  ship  of  war.  It  may,  therefore,  be 
reasonably  supposed,  tha't  a  provision  for  the  punishment 
of  crimes  in  the  navy  might  be  postponed  until  some 
provision  for  a  nary  should  he  madp.  "While  taking 
this  view  of  the  subject,  it  is  not  entirely  unworthy  of 
remark,  that  afterwards,  when  a  nary  was  created,  and* 
congress  did  not  proceed  to  make  rules  for  its  regulii- 
tion  anfrgovernmertt,  no  jufisdiction  is  given  to  the 
courts  of  the  Unite  I  States,  of  any  crime  committed  in 
a  shipof  wir,  w'lerever  it  miy  be  slationed.^ .  Upon 
these  reasons  the  cojrt  is_of  opinion,  that  a  murder  , 
committed  on  board  a  ship  of -war,  lying  within  the 
^^arboiir  of  Bosion,  is  not  Cognizable  in  the  circuit 
court  for  the  district  ^f  MassiibEusetts  ;  frhich  opinion 
i«  to  be  certif  ed  to  that  court.   , 

The  opinion  of  the  court,  on  this  point,  is  believed, 
to  render  it  unnecessary  lO  cjecide  the  question  respect-     ^ 
ing  the  jurisfliction  ofth^^  ptate  court  in  the  case. 

Certificate  accordingly*. 

i4i  T1i*>,  it  is  conceived,  re-    the  United  Stater,  proceeding 
ftis  to  the  ordinary  couria  vf    according  to  the  Jatr  of  te 
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Hm  amu». 


(IiwiTAscE  Covet.) 
The  £oLU8 — Wocd;  Cl&imaDt. 

Aqaeition  of  fici  under  the  nofHimportation  law4.    Deftooi.  act  op  «tt 
the  plea  of  distrets,  repelled.    Coitdemnaiioik 

Appeal  from  the  circuit  court  for    tlie    district  of 
Massacnusetts. 

This  vesiel  and  cargo  were  libelled  in  the  district 
Court  for  the  District  of  Maine,  as  forfeited  to  the  Uni- 
ted States,  fr>r'lading  on  board  at  Liverpool,  in  Great 
Britain,  certaia  goods  which  were  of  the  growth,  pro- 
duce, and  manufacture  of  Great  Britain,  with  intent  to^ 
import  the  same  into  the  Unite  J  States,  and  *«ith  tEe 
knowledge  of  the  master,  and  also  for  an  aclll*l  impor- 
tation of  the!  same  into  the  United  States.  The  seizure 
was  made  at  Bass  Harbour,  in  the  district  of  French*^ 
man 'S  Bay,  by  Meletiah  Jordan,  collector  of  that  dis- 
trict. 

A  petition  was  interposed  by   Joseph  T.JWeod,  of 
Wiscasset,  who  styled   himself  agent   of  Peter  Mulut 

land.    The  crime  of  murder,  oTa  court  martial.  Act.  ofl  80S 

when  committed  by  any  offi-  ihr  the  better   government  o^ 

cer»  seaman,  or    marine,  be*  the  mvy,  ch.  187  (33,)  sect* 

longing  to  any  p:jblic  ship  or  1 ,  art.  2 1 .  But  the  case  at  bar 

vessel  of  the   U  iltM  State?,  was  not  cognizable  by  a  navy 

wUhotU  ike  tirriioriai  juritdiC'  court  martin],  being  commit-- 

Hontf  the  tanUf  may  be  |>uq-  toJ    within  the  territorial  ju^ 

•bed  wifb  death  by  tba  senteiico  risdictioft  of  the  United  State*- 
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and  Itniel  Rosnel,  both  of  Bjornbargh,  in  Finland  in  1918. 
RoBsia  and  also  of  Frant^  Schdltz,  of  Archangel,  in  .jp^^^^^^J^ 
Russia;  merchants,  and  subjects  of  the  Emperor  ot 
Russia.  The  petition  staled  that  Molus,  Rosnel,  and 
Scholtz  were  owners  of  the  brig  and  cargo  ;  that  she 
sailed^  iron  Livetpool  in  .  the  beginning  of  December, 
1813,  with  a  cargo  bound  toi  the  Havanivi,  with  li- 
berty and  instracti^ons  to  touch  at  some  port,  in  North 
America,  to  ascertain  whethei",  according  to  eiusting 
laws,  they  could  hi  admitted  to  an  entry,  ahd  if  not^ 
to  receive  ^nch  orders  as  the  agent  of  the  ownerr 
might  give.  lliiBt  after  a  long  passage  of  76  dayr 
and  experiencing  severe  weather w^  and  the  vessel  be** 
ing  in  a  leaky  condition,  and  the  provisions  growing 
short,  she  was  compelled  to  make  Bassr Harbour.  .  That 
there  lira t  some  ^expectation  at  Lrverpool,  when  the 
iEk)lus  sailed,  that  a  treaty  of  p^ace  between  'the  Uui- 
ted  States  and  Great  Britain  h^  been  concluded,  or  was 
in  mat  forwardness.  The  p^tit'on  prayed  that  the  • 
vessel  and  cargo  might  be  restored  to  Mr.  Wobd^  on 
his  giving  bail  for  the  appraised  value.  This  claim 
wasfiled  the  14th  of  February,  1814.  A^  the  May 
term  following,  Molus  &RosneIl  claim  the  brig  as  their 
property,  and  Scholtz  claims  the  cargo  as  belonging  to 
himself. 

In  February  term,  1815,  a  rule  was  made  on  claim- 
ants to  prodtice  the  h>g-book  at  the  trial,  and  an 
original  letter  td*  J.  T.  Wood,  mentioned  in  the  deposi- 
tion o(  the  supercargo.  ' 

Montero,  mate  of  the  brig,  swore  that  she  saifed' di- 
rect from  Liverpool  to  the  United  States.    The  captain 
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cm  the  passage  told  Jiim  that  the  vessel  wasbomii)  f*^ 
the  United  States.  The  captain  and  supercargo  said 
Itwasiheir  intention  to  have  gone  to  Wisoasaet,  or 
Portland,  where  they  were  to  discharge,  but  owing  to^ 
tiit  bad  state  of  tteir  riggings  and  the  wind  being  ahead, 
they  put  into  Mount  Desert,  where  they  were  detained 
by  the  custom-house  officer.  He  also  states^  that  it 
was  agreed,  in  Liverpool,  with  all  the  sailors,  himself 
and  the  cook  excepted,  that  they  should  come  to  the 
United  States,  and  return  from  thence  to  Liverpool. 
Abput  thiit  months  after,  the  mate  was  examinedagain» 
when  he  told  a  story  so  -  diffe'rent  from  the  relation 
which  is  .{bund  in  his  first  deposition,  that  but  little 
credit  is  due  to  hinuas  a  witness  for  either  party. 

Lingman,  one  of  the  mariners  of  the  .Solus,  swote^ 
that  he  was  shipped  on  board  that  vessel  io^ctobea 
last,  she  then  lyiog.ia  Liverpool^  on.  a.voyage''to  some 
port  in  America,  and  fr,om  thence  ba^k  to  acme  port  in 
Europe. 

Daniel  Molus,  master  of  the  iEolus,  testified,  vnat 
10  October,  1813^  b^  came  to  Liverpool,  from  Bjorn- 
burg  in  the  Brig  £olus.  One  Loutande,  ip^ho  was  masr 
ter  of  the  brig,  having  a  po^er  to  chS'Tter  her'  as  he 
might  think  proper,  did  charter  her  to  Frantz  Scholtz,  of 
Archangel,  by  his  agent,  David  Morgan,  on  a  voyage., 
to  the.  Havanna,  and  a  port  j in  North  or  South 
America.  He  was  ordered  by  Morgan,  the.,  agent  of 
Scholts,  to  proceed  with  the  brig  to  the-Havanna^ 
andcall'e^  such  ports  as  the  supercargo  should  direct. 
Qa   thici  4th   of.  December,.  1813,    the  bri^  left  U- 
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Terpool.  Two  dnys  after,  he  was  ordered  \)y  tlie  «u-  ^•**« 
percargo  to  proceed  oflF  the  port  of  Wiscasset,  and  ij.  jEak^g, 
land  some  passengers,  when  he  would  receive  further 
orders  from  the  supercargo,  who  expected  to  find 
further  orders  .  there.  On  their  passage,  the  brig  had 
thirteen  of  her  chains  broken,  some  of  them  in  the 
.eye  round  the  bolt,  and  therefore  could  not  be  repair- 
ed until  some  of  the  cargo  was  dischargeff.  Five  of 
her*  shrouds  were  carried  away,  the  bolts  in  the  heel 
of  her  bowsprit  wer^  broken,  and  the  1>owaprit  cam€ 
some  in  upon  deck.  The  stem  boat  was,,  by  a  stOy 
stove  in  pieces  at  the  stern  and  lost,  with  sieveral  Kght 
sails  which  had  been  thown  into  her.  The  spritsail 
yard  was  lost;  her  waist-pails  and  boards  were 
wholly  carried  away  by  the  sea.  The  binnacle  was 
aeveral^imes  capsized,  and  the  compasses  very  much 
injured.  One  of  the  passengers  was  lost  overboard. 
The  brig  was  short  of  water;  and  at  the  time  of  her 
an  ivalou  the  American  coast,  the  crew  was  in  very 
great  distress,  being  on  a  short  allowance  of  water, 
^hich  was  very  thick  and  bad,  and  not  fit  to  be  used 
iintil  it  was  boiled,  to  make  it  thin.  There  was  tto 
rig^ng  to  repair  the  tessel  any  longer.  On  the  17th 
of  February,  i8l4,  a  council  of  the  whole  ship^ 
crew  and  passengers  was  held,  and  all  were  of  opi- 
nion it  was  very  dangerous' keeping  longer  at  sea; 
-and  were  for  getting  into  the  first  port  which  could 
be  made.  The  supercargo  reluctantly  consented.  If 
lie  had  not,  the  brig  n^ust  have  gone  in,  as  her  condi* 
tion  would  have  justified  the  act.  In  the  aftemooa 
lof  the  18th  #f  February,  1814,  the  JEoliis  anchored 


CASES  IN  THE  SUPREME  COURT 

1818.      in  Bans-Harbour,  after  a  passage  of  76  dayS)  in  wbicb 

ThTjE^m  •^^  hardship  had  been,  experienced.      The  veitel 

!Vas  a  complete  wreck,  and  the  strength  and  apirit  of 

the  crew   nearly    exhausted.     She  wap  immediately 

seized  by  ,the  custom-house  officer,  and  tbe  papers  all 

delivered  up.    Shortly  after,  the  supercargo  reteiyed 

mdyice  from  his  agent,  who  soon  cam^  on  board  himself. 

This  witness  speaks  of  a  survey  ot  three  ship^mastert^ 

and  of  their  opinion ;  but  as  no  such  survey  is  fpuiid 

In  tde  proceedings,  it  is  presumed  that  none  was,mjadc^; 

«r,  if  made,  ipduced  to  writing.    He  further  stateSf 

that  the  brig  had  been  repaired  while  at  Bass-HarbouTt 

nt  an  expense  of  near  3,000  dollars.    The  cargo  was 

the  sole  property  of  Mr.  Scboltz,  of  Archangelj,  and 

^as  put  on  board  by  his  agent,  David  Morgan,  of  Lon* 

'don«  who  einployed  Richards,  OgVen,  fc  S^en,  as 

1)rokers  for  that  purpose* 

Frederic  Williams  testifies  Ihat  he  was  supercargo ; 
that  the  brig  was  Russian — expected  in  England  that 
the  non-importation    law  would    soon   be    repealed. 
His  oVders  were  (o  proceed   to  Havanna,  and  to  call 
off  Wiscasset,  where  he  would  receive  orders    AMk 
Joseph  Wood,  ngent  of   Mr.  ScholtiB,  and  if  restric 
tions  were  removed,  to  enter  with  tKe  brig;  if  other- 
wise, to  plTQceed  to  the  Hftvanna;  had  miiob  tempest- 
uous weather,  carried  away  most  of  their  chains,  and 
many  of  the  shrouds.    On  the  arrival  of  the  brig.at 
Bass-Harbour,  he  wrote  to  Wood  that  the   brig  had 
>een  seized,  and  consulting  bim   what  had  best  be 
•done.    He  gave   up   his   pa>ers   to  the  deputy-mar^ 
shall^Wfid  took  a  receipt  for  them.    Wood  wrote  to 
Jiim,  and  als9  ^ame  down  to  the  brig  himself,  and  in- 
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formed  him  that  the  vessel  had  been  seized  for  an  al*      l^lt. 
kged  violation  of  the  non-importation  law;     He  re-  jif^M^,m^ 
ceived  his  instructions  as  supercargo  from  Morgan,  the 
agent  of  Scholtz,  in  London,  and  they  were  verbal  in- 
atructtons  oply.     He  did  not  recolle6t  that  he  had  ever 
.  received  any  letter,  either  frgm  Morgan  or  Seholts^ 
concerning  this  voyage.     He  is  a  native  of  Massachu 
setts,  bat  had  not  resided  in.  the  United  States  for 
about  four  years  previous  to  the  commencement  of  this 
Toyage.     Since  the  arrival  of  the  £olus,  he  has  rcsid- 
ed  nearly  two  years  in  New- York.    All  the  papers  he 
bad  we're  repeipts  from  the  cartmen  in  Liverpool,  and 
they  were  bundled  together  in  the  cabin,  from  which 
place  he  took  them  and  delivered  them  to  Wood,  who, 
he  presumes,  has  them. 

It  appears  by  the  testimony  of  Robert  Kelly,  that 
Wood  informed  him','  in  the  beginning  of  February, 
1814,  that  lie  expected  a  brig  from  the  West  Indies, 
and  a  Russian  brig  to  call  off  the  mouth  of  Sheepscot 
river  for  orders,  and  to  know  whether  they  can  enter. 
He  desires  Kelly,  by  letters  which  are  produced,  to 
keep  a  good  look  out  for  these  vessels,  to.  direct  the 
one  from  the  West  Indies  to  proceed  to  Newport,  and 
to  inform  the  C'iptain  or  supercargo  of  the  Russian  brig, 
that  the  laws  will  not  admit  of  his  entering,  unless  he 
b  in  want  of  something,  in  which  case  be  may  put  into 
the  moutbof  the  river.  Kelly  cruized  off  the  mouth 
of  the  river  for  abput  four  weeks,  wjien  he  heurd  from 
Wood,  that  the  Russian  vessel  had  p^t  in^o  Mount  De- 
sert, and  was  seized. 

Thomas  Rice  relates  a  conversation  which,  he  over- 
hetf4f  between    Wood  and  a  llr.  Pepper,   in  whiclr' 
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1818.      the  former  offered  the   latter  a  handsome    present  ib 

The  Mo\u»  ^^^'^^    ^^^^    ^^    ^*^    ^^®^    offered   money   by    Had- 

'    dock  and  Jordon,  to  give  testimony  against  the  brig^ 

and  in  which  Wood  also  stated  that  he   had  offered 

the  mate  money,  to  contradict  the   testimony  he  had 

given  for  Jordan. 

John  Bridges  swears,  that,  being  in  Liverpool,  in 
November,  1813,  with  six  other  Americans,  they  were 
applied  to  by  Mr.  Richards,  of  the  house  of  Ogden, 
Richards,  &  Selden,  who  offered  to  find  them  clothes, 
to  pay  their  board  while  at  Liverpool,  and  to  find  them 
a  passage  to  America.  He  accordingly  supplied  them 
with  clothes,  paid  their  board  eight  weeks,  and  then 
put  them  on  board  the  Russian  brig  £dlud,  in  which 
they  sailed  for  Portland. 

Samuel  Haddock,  jun.  an  inspector  of  the  customs, 
went  on  boar<l  of  the  brig  when  she  came  into  Bass- 
Harbour,  and  demanded  her  papers  of  the  supercargo, 
which  he  refused  to  give  up,  as  he  was  determined  to 
proceed  further  to  the  westward.  He  understood  fiom 
the  mate,  that  the  supercargo  bad  taken  the  bills  of  the 
argo  from  biro,  and  burnt  them.  He  tVmks  the  brig 
might  have  proceeded  on  her  voyage  to  the  Havan- 
na,  when  she  came  into  Bass-Harbour,  with  such  re- 
pairs as  might  have  been  made  on  board.  None  of 
the  officers  complained  or  intimated  tt)  him,  that  the 
brig  iMid  come  into  Bass-Harbour  in  distress,  nor  did 
they  pretead  that  the  cargo  was  damaged,  until  they 
began  to  break  bulk. 

By  another  witness,  it  apj^ears  that,  after  the  seizure, 
the  master  of  the  iEolus,  in  company  with  the  mate, 
fiirchated  of  him  a  chart  of  the  Amelia  islands,  'Ha« 
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t&nnah,  and   the  coast  adjacent,  observing    tliat  he      ISlt. 
had  no  idea    of  going  such  a    voyage   yrheu  he  left  ip|^^  iEolos^ 
England,  or  he    should  have    provided    himself  with 
one. 

Abraham  Richardson  was  put  on  bt>ard  the  bug  as  air 
inspector  af  the  customs,  when  she  was  seized*  and 
continued  on  board  till  the  cargo  was  discharged,  which 
was  about  25  days.  He  overheard  a  conversation  be- 
tween Wood^  and  the  supercargo  in  the  stateroom  of 
the  latter,  in  which  Wood  expressed  a  wish  that  the 
brig  had  got  to  Wiscasset,  as  he  Bad  told  the  collector 
at  that  place  that  the  brig  was  coming,  and'that  he  had" 
offered  him  10,000  if  he  would  let  her  enter.  He  ob- 
served that  the  collector  did  not  tell  him  whether  he 
would,  but  he  believed  that  if  the  vessel  had  put  in 
there  they  would  have  got  her  off  very  easyl  The  su- 
percargo observed  to  Wood,  that  if  it  was  known  that 
he,  Wood«  was  concerned  in  the  voyage  it  w:ould  con- 
demn vessef  and  cargo.  Wood  replied,  **You  must  be 
very  careful  not  to  drop  a  word  -  about  it.  We  must 
make  it  out  Russian  property,  if  we  can.'^  The  super- 
cargo then  remarked,  that,  if  the  collector  would  not 
clear  out  the  brig  for  Wiscasset,  they  must  make  her 
out  as  bad  as  possible,  so  that  she  could  not  be  moved, 
and  then  bond  l hie  cargo;  upon  which  Wood. observed^ 
that  if  il  waa  condemned  they  should  then  make  a  good 
voyage,  as  the  bonds  would  not  be  much  more  than 
the  double  duties.  This  witness  heard  no  complaints 
onboard  of  any  distress,  and  believes  the  ^oulus  miglit 
have  proceeded  to  the  West  Indies. 
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lit!.         The  papers  on  bocrd  reprc9iented  the  reseel  eod 

y^"^^'    cargo  aa  Roisian  property.    ,Qji  this  testimoDy  the 

*    propiKity  wai  cdndenned'  as  forfeited  to  the  United 

Statei,  from  which  aentenee  the  claimants  appealed  to 

this  co^rt. 

A(.  IMk       Mr.  D.  B.  Og$m^  and  Mr.   Whuitm,  for  the  appel- 
lants and  claimahts,  aifued  apon  the  facts,  that  the 
cargo  was  n6t  pat  on  board  with  intent  to  import  the 
ssme   into  the    United  States,   hat   that  the  primary 
destination  was  to  the  HsTanna^  with  orders  to  caH 
off  the  coast  of  this  country,  and  to  enter,  in  ease  the 
non-iaportation  laws  should  .be  repealed.    Bui   eren 
if  the  fact  were  erer  so  well  established,  that  the  car- 
go was  originally  put  on  board  with  intent  to  import 
it  into  the  United  States,  congress  could  net,  consisW 
ently  with  the  prinQipjes  of  universal  law,  forfeit  the 
properly  of  foreigners  for  an  act  done  by  then»  jn  a  for»^ 
^ign  port«    The  pelting  on  board  the  prohibited  com- 
moj^iUes   witj^   intention  to   import,   is  made  a  dis- 
tinct, substantiTe  offence,  by  the  6th  section  of  the 
act  of  the  1st  of  March,  1809,  ch.  195.    This  offence* 
was  consummated  within  a  foreign  territory.     If.  the 
Tcssel  haa  been  captured  on  the  high  seasv  before  her 
arrival  in  the  United  States,  she  would  haye  been  ta- 
ken  w»   defidb,  according   to  any   constrnctioo    by 
which  this  section  can  be  applied  to  foreigners.    The 
legislature  might,  indeed,   intend  fo   confiscate  the 
property  of  our  own  citisensi  for  acts  done  by  them  in 
foreign   countries^   because  their   allegianee   trarels 
with  them  whererer  they  go.    But  the  etierstion   of 
a  statute  is  genersUy  limited  to  the  territory,   or  the 
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•ubjects  of  the  ooobfry  where  it  is  made.«  This  set-*  ISIS* 
tion  of  the  act  oiaj^  stand  consistently  trith  this  ^o^-^  nt^^f^^^^jj^ 
•tnietionl  l>ut  it  will  be  coinfined  in  its  operation  to 
the  conduct  of  our  own  citizens,  l^e  subsequent 
coming  into  the  waters*  of  the  United  States  was  oc- 
casioned  by  Kvisnufpr^  and  did  not. constitute  an  itan* 
portation  in  law.  To  constiidte  sach  an  importation^ 
t^ere  must  be  a  voluntary  arrival  wiihin  a  fort.  An 
iaTolnntmry  arrival  is  noc  an  importation;'  nor  to  ar* 
rit^l  witlmi  the  jurisdictional  limits  merely :  there 
mustrbe  a  rolantary  arriral  within  some'port,  or  co)* 
lection  district,  with  intent  to  unlade.^ 

The  Jlttamey-Oeneral  and  Mr.  PreUe,  contra,  ar« 
filed  upon  the  ~  facts  that  the  primary  destination  was 
to  the  United  States,  and  that  the  distresfTiet  up  as  a 
^a  to  justify  the  fact  of  importatio:i,  was  (ctitioas, 
or  created  by  the  act  of  the  parties  themselves. 

Mr.  Justice   Livinostox  delivered, the  opinion  of"***^** 
the  court,  and  after  stating   the  case,  proceeded  as 
follows  t 

It  is  not  necessat'y  or  important,  oh  this  occasion, 
inquire  into  the  national  character  of  the  ^ojus,  or  to 
ascertain  in  whom  the  praptietary*  interest  of  the  catr 
go  reiided,  at  the  time  of  seizure;  because,  whether 

m-  CamregU,  Disc.  180.  §  14—2$. 

h  Rstaet*  L%w  of  Skipping,  !iS0S^?07.  The  Eleanor,  r  ESL 
Mnb.  161,  The  Pnialiy, Id,  App.  1 1 7.  The Manr,  I  GuUim 
S0&  The  United  Statea  r.  Aniol.K  Id.  S38.  S.  T.  9  Crotuk' 
Ubi.  The  BUicoau,  4  Cratuk^  955.  no^.  Thi  Faim/,.  9 
Cr«ficil,181. 

Vol.  III.  M 


409  CASBS^  IN  THE  SUPREME  COUfiT 

1818.  Russian,  British,  or  Amcrir&n,  Ikey  are  both  equally 
ThTle!!^  liable  to  forfritiire,  if  the  offence  stated  in  the  libel 
'has  been  committed.  The  cargo,  bein^i^  avowedly 
of  the  growth,  produce,  or  manufacture  of  Great 
Britain^  it  is  conceded  that  a  forfeiture  must  follow^ 
i£  the  fact  of' a  voliintary  importation  into  the  United 
States  be  made  out.  Yet,  in  deciding  this  question, 
it  is  ^possivSle  to  discard  entirely  fro^k  Tiew  some  of. 
the  circumstances  which  preceded,  and  took  place 
after  the  arrival  of  this  viessel  at  Bass-Harbour^ which, 
although  not  immediately  connected  with  any  cala* 
mity  which  may  have  brought  her  there,  are  not  at 
all  calculated  to  excite  much  sympathy  or  to  call  for 
any  extraordinary  exertion  of  credulity,  while  listen- 
ing to  th^  tale  of  distress,  on  which  erery  hope  of  reS" 
titution  is  now  reslefl. 

Mr.  Scholtz,  a  Russiai>  merchant  at  Archargel,  fa 
time  of  war  between  this  country  and  Great  Britainf 
and  during  the  existence  of  our  non-importation  act, 
loads  at  that  place  no  less  than  five  brigs  with  the 
products  of  Russia,  which  he  commits  to  the,  care  o£ 
Mr.  Morgan,  a  merchant  at  Liverpool^  with  instruc- 
tions, as  is  said,  to  invest  the  proceeds  of  those  car- 
goes in  such  *  British  manufactures  as  he  might  judge 
suitable  for  sale  in  the  Havanna.  Mr.  Morgan,  who, 
at  or  about  the  time  of  loading  th^se  vessels,  was  at 
Archangel,  proceeds  to  Liverpool^  disposes  of  the 
cargoes  there,  charters  the  Russian  brig  ;£o  I  us,  and 
d^^spatches  her  for  the  Havanna,  tt)  the  address  of 
certain  merchants  there,  who  are  informed  by  a  letter 
fiom  him  of  the  origin  of  this  aJventure,  and  that  he 
has  sent  to  them  a  cargo, .  in  conformity  with  the  or- 
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ders  of  his  principal,    which  he  begs  them  to   sell  at      1818. 
good,  or  even  saving  prices,  and    after    investing  *^*  xh^  Jgolm 
proceeds  in  certain  produce,  to  load  the  ^olus  and  send 
her  to  Mr.  Scholtz,  at  Archangel,     i'he  instructions  of 
Mr.  Scholtz,  in  an  affair   of  so   much  magnitude,  no 
where  appear  in  the  proceedings  ;  but  if  they  were,  in 
truth,  of  the  kind  stated  by  Mr.  Morgan  himself,   in  his 
letter,  which  has  just  been   referred  to,  we    shall   find 
there  waa  a  total  departure  from    them;   for   not  only 
was  the  cargo  of  the  -Solus  the  most  unsoilable  which 
oouldjiave  been  selected  for  a   warm  climate  ;  but  the 
Havanna,  to  which  alone ,  by  his  own  account,  he  was 
to  send  the  -Eolus,  was  to  be  her  port  of  destination  on- 
ly in  case  she  could  not    enter    a  port  of  the   United 
States.     When  we  find  so  great   a   departure   from  in- 
structions as  would  inevitable    fix   upon  the   agent  a 
responsibility  to-the  whole  extent  of  the  property  Com- 
mitted to  his  cLaige,  we  may  well  be  permitted  to  doubt 
of  tht?ir    existence  altogether,  and  to  suspect  that  Mr. 
Morgan  is  acting  in  the  character  of  a    j  rincipal,  and 
not,  as  he  would  have  us    believe^  in  that  of  a  hum- 
ble subordinate  agent.  This  suspicion  is  not  diminished, 
when  we  find,  that  although  this  suit  has  been  pending 
between  two  and  three  years^  Mi.  Scholtz  has  interfer- 
ed with  it  neither  in  person,  nor  has  he  thought  it  worth 
his  while  to  appoint  any  agent  for  that  purpose. 

After  the  purchase  of  a  cargo  principally  calculated 
for  a  northen  market,  and  worth  not  less  than  104,3 f I 
dollars  37  cents,  it  is  committed  to  a  supercargo,  to 
whom  no  other  than  verbal  instructions  are  giv- 
en.   This  gentleman   styleB  himself  a  commissioo^d 
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lStt«      officer  ih   the  imperial    1MT7  of  Rusda;   and  onlitt 
j]^^^^|T^^«jrriTal  in  tlie  United  States  can  apeak  nothing  bat  bro- 
ken Engliah.    He.  proves,  however,  to  be  a   n^taral^ 
born  citizen  of  Massachusetts,  who  had  been  absent 
from  his  country  not  more  than  four  -years,  and  whOf 
therefore,,  as  may  wcfll  be    supposed,  waa  nnt  long 
in  recovering  fata  vernacular  tongue,,  which   we   soon 
find  Ifim  speaking  with  as  much  facility  as  if  be  had 
never'been  absent  from  his  native  state.     Mr.   l^U* 
lilims,  for   that  is  the  name    of  tbe    supercargo,  ia 
directed  by  Mr*  Morgan  to   call  off  Wif  casset,  where 
hit  would  receive  orders  fron^    Mr.    Wood,  who^  it 
ajeemsi  although  it  does  not  appear  how,  was  fully  ap. 
prised  of  the  dcjstination  of  this  vessel,  and  of  |he 
time  when  she  would    probably  be  in  his  neighbour* 
hood.     Whence  he  derived  this  knowledge,    or  when, 
Jie  has  not  deigned  to  inform  the  court,  and  although 
claiming  sb  valuable  a  property  lor  the  ownersofvea- 
-ael  and  cargo,  he   haa  ahown   no  authority  whatever 
from  either  of  them  for  interfering  in  thi^    way ;  ud 
'When«  after  a    lapse  of  more  than  two  years  and   « 
Jialf  from  the  first  inatitutioii  of  proeeedinga  in  the 
•district  court,  interrogatoriea  are   addressed  to    bioi, 
Ibr  the  purptiae  of  discovering  who  were '  the    real 
lO^era  of  this  property,  and  whether  they  had  appoin- 
ted him,    and    wheii^    as    their  attorney,    and    tome 
-other   matters  which  he  alone  could   haVe    rescued 
1rom4he  mystery  in  lybich  they  are    now  involved^ 
he  produces  no  authority  whatever,  and   contents  him* 
:felf  with    informing  the    commissioners,  that  being 
Igeni  of  the  claimant^  he  thinks^  it  iaaproper^  ei  that 
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liittie  to  answer  any  interrogatoriea,  andjihalli  therefore,     IBliJ 
decline  doing  so.  vjj^  JBote 

The  .Solus  leayes  LtVerpOQl  without'being  furnished 
witti  a  chart  o^  the  Hftvannai  or  the  coast  adjactnt^ 
and  two  days  after  her  departure  the  master  is  ordered 
by  the  supercargo  to  proceed  off  the  port  of  Wiscati^^ 
set,  which  was  ficcordingly  done,  and  all  idea  of  going 
tp  the  Havannay  if  any  were  ever  entertained,  appea)rs^ 
from  that  moment,  to  be  abandoned;  and  she  is  aco0^*> 
dingly  found,  after  a  boisterous  and  long  winter^s  pair 
*tage,  in  a  liigh  latitude  off  the  American  coast*  .  Now^ 
if  there  be  nothing 'Criminal  in  a  vessel  coming  on  our 
coast,  with  a  iona^de  intention  of  .ascertaining 'whi^h'r 
iar  under  existing  laws,  she  would  be  permittiKl  to  aA 
•entry;  ^et,  when  a  vessel  is  found  in  this  situ^on,  in 
a  boisterous  season  of  the  year,  a:nd  so  very.  much.^i4 
of  the  way  of  the  place  to  which  it  was  pretended  ah^ 
was  destined,  if  our  -ports  were  shut,  and  then  jrefi^Si 
on  the  plea  of  distress  for' the  coming  in,  a  court  wiU 
require  the  most  satisfactory  proof  of  the  necessity 
wrhich  is  urged  in  her  defence. 

To  make  out  this  necessity,  the  prinripaJ:,  if  not  th« 
only  witness  produced,  are  the  master  and  supercargo 
Out  of  fifteen  persons,  these  two  are  selected,  and  reli* 
•d  on  to  establish  this  all-important  fact.  No  aucrey 
is  had  of  the  vessel  or  cargo  either  bef<gre  or  aftMr  il 
was  discharg^U  To  these  two.wiinesses,  if  they  started 
a  sufficient  distress,  which  is  not  cdnceded,  very  scf^ 
Qus  objections  lie.  The  master  is  so  much  implicated 
itt(illt]ie  transactions  of  this  nature,  that  it  must  iaU 
w^i  be  more  or  less  hazardous  for  n  claimant  Ui^^zr.-^ 
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1818.  to  bis  testimoDj,  irhen  other  and  lef^s  exceptionable 
4jl^g^^  witnesses /are  at  hand.  Not  only  some  of  tHe  seamen 
on  board  might  have  been  examined;  but  why  not  call 
on  persons  residing  at  the  place  where  the  Teasel  dis' 
charged,  to  etamine  her,  and  .to  give  their  testimony. 
Such' persons  were  at  hand,  for  (lie  master  speaks  of 
three  ship  masters  who  surveyed  her,  and  gave  their 
opinion.  Asno  surrey  i^  produced  and  neither  of  these 
ship  masters  is  a  witness,  the  court  can  take  no  notice 
of  any  opinion  they  may  have  entertained  or  hare  giv- 
en to  the  master  of  the  .£olus.  The  testimony  of  the 
supercargo  on  this  subject,  if  ir  made  out  an  adequate 
caase  for  coming  in,  would  have  bee;i  entitled  to  more 
credit  if  he  had  behaved  throughout  this  tr'ansacti6n 
in  a  manner  more  consistent  than  he  appears  to 
have  done.  But  independent  of  this  conduct, 
there  are' parts  of  his 'testimony  ivhich  it  is  v^ry 
diiBcalt  to  believey  and  which  throw  a  shade  over  the 
.iiriiole.  He  swears  that  his  instructions  for  Morgan 
were  not  in  writing,  and  that  he  had  never  received  ei-* 
ther  from  him  or  Scholtz^  any  letter  concerning  his  voy- 
age. It  is  incredible  that  any  man  should  be  entrusted 
with  so  large  a  property,  without  other  than  verbal  ih- 
strucfions;  f  r,  at  any  rate,  it  is  so  entirely  out  of  th< 
commdi^  course  of  business,  thnt  the  court  cannot  be 
blamed  for'  disbelieving  it.  But  there  are  other  cir 
cumstaoces  which  detract  much  from  tlia  fpcdit  of  these 
two  witnesses.  There  is  every  reason  to  be!ieve  from 
ether  evidence  in  the.  cause,'  that  when  the  brig 
came  into  Bass-Harbour,  neither  of  them  thought 
0f  justifying  dieir  oonduct  on  the  ground  of  necessity^ 
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This  suggestion  was  made  to  Ihem  by  Mr*  Wood,  and  ^^^^* 
not  until  they  had  been  thorc  a  week  or  longer.  This  ^^^  MiAu». 
fact  is  proved  in  a  way  to  admit  of  but  little  doubt  of 
its  accuracy  ;  not  only  by  the  profound  silence  which 
was  observed  on  this  s'ubjectby  the  master  and  othera^ 
for  some  time  after  the  arrival  of  the  brig,  but  by  posT- 
tire  testimony,  which  establishes  that  the'  allegation 
of  distress  was  a  matter  of  concert  between  the  super- 
cargo of  Mr.  Wood.  It  also  appears  by  other  witness* 
es  in  Ihe  cause,  that  the  £oJus,  notwithsta^nding  the 
injuries  which  the  had  received,  might  have  proceeded 
to*  the  West-Indies  without  any  other  repairs  than  ivck 
as  might  ba^e  been  putqn  her  at  sea.  Upon  the  wkole, 
the  court  is  of  opinion  that  the  coaaing  m  of  the  JSelus 
was  voluntary,  and  not  produced  by  any  distxeat  whioli' 
couM  justify  the  measure^'  aq|d  that  tfieredpoti  |Im» 
sentence  of  the  circuit  court. ^mustiMs  affirmed  witfc: 
costs.. 

Mr.  Justice  Johksox,  dissi^nte^l.  This  valuable 
vessel,  with  a  cargo  worth  120,000  dollars^  is  claii^ed 
as-Russian  property.  She  was  libelled  as  forfeUo4 
under  the«provision  of  the  non  importation  act^  and 
all  questions  respecting  proprit'tary  interest  I  consider 
irrelevant  to  the  case.  The  excuse  for  putting  into 
the  poFt  of  Bass-Harbour  was  distress,  and,  as  in  tbs 
case  of  t)ie  New-York,«  the  minority  of  the  court 
are  of  opinion,  that  she  ought,  to  have  been  permitted 
to  store  her  cargo,  repair,  re-ship  it,  and .  depart. 
Su(;h  evidently  was  the  policy  of  the  law  under 
which  she  wa>  seized,   which  had  for  its  object   tha 
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tfft*      e^Iusic^B  or  Brjiish.  goods  ;*  whereas  this  seiziiTe  le^ 
j^^^^^    gWiz^d.  Aeir  introdutiion  into  the  OQuntry, 

It  is  uffired  ii  this  case, .  that  a  variety  *of  eirctw- 
sta^nces  iiklicated  %  fraiKlulrnt  intention.  That  the 
exaiAination  of  the  witnesses  .  e?chibits  i  melancholy 
new  of  deprayity  of  morals,  I  freely  admit  ;  *-hut  the 
•batrtation  is  fiiily  as  appllcmble  to  the  testimony  for 
the  prosecution,  as  thatagaiiist  it. 

The  two"  principjsl  ritcamstanifes  relied  on  as  wdicim 
of  tfrtnd,  to  wit,  hWr  tlearingout  for  Havanna^and  her 
hating  a  cargo  adaprtad' to  a  northern  market,  admit  of 
an  explanation   perfectly    consistent  with  innoceacet 
For  i*  is  well  known  that  a  njeutral  never  dears  out 
friMaa  Britirit  port  toa    port    of  their  enemt  »>  iind  k$ 
t6  htoriia^tig  a  cargo  adapted  tn  a  northern  market,  it 
vsi  precis  ily  what  she  arows^  thajt  her  intention  nhia  o* 
dtoposite  iiii>that  marlfet  had  the  prohibittoti  6eei^ta<» 
ken  off  on  heT  arrival. 

Under  these  circumstances,  it  appears  te  roe  that  th%, 
only  question  in  the  case  was,  whether  the  distress  was- 
accidental  or  factitious.  It  there  had  been  any  ffaudnr 
lent  means  made  use  of  to  produce  the  injury  sustain*' 
ed  condemnation  ought  to  follow.  But  if  produced  by 
^tisesnot  within  the  control  of  maui  even  though  the 
distress  may  not  have  been  deemed  sufficient  to  entitle 
the  party  to^a  permit  to  unlade  and  reft,  yet  it  was 
qo  sufficient  cause  for  condemnation,  and  the  vessel 
shoiild  have  been  ordered  off.  That  th^  distress  in 
t)iis  case  was  not  factitious,  nor  very  -  inconsiderable, 
thbre  is  every  reason.tb  believe.  The  .vessel  had  had 
a  voyage  of  sevent^'>-five  days;  nearly  double  what 
might   reasonably  have  been  providady  for  she.  had 
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tHpped  a  selBL   which  carried   away  her  railings,  and      ISlt 
washed  overboard  one  of  her  passengers  ;  her  shrouds-    'tk^ 
and  bow-sprit  were  malterially  damaged,  and  her  water  Aiaia^ta. 
short.    Under  Uiese  circumstanceji,  I  must  think    that 
this  collector  was  less  under  the  influence  of  humanity 
md  a  s^nse  .of  duty^  than  that  of  avarice,  in  majcing  thia 
aeixore.    Had  he  libelled  her  as  enemy's  pro]:^rty^  I 
aht>aldhave  thought  the  case  not  destitute  of  reasona-  . 
ble  grounds ;  but  it  was  hot  his  ibterest  to  convert  her 
into  a  droit  of  admiralty,  and  it  is  not  ouir,  province^ 
ttnder  this  libel,  to  admit  any  thing  into  the  case  wbick 
tktk  bear  the  appearance  of  changing  with  one  criaiaf 
SLiid  trying  for  another.. 

Decree  affirmedL 


(Peize.) 
Tut  AtkLAWtA.'^Fimtitu^  Claimant. 

4aeiitiml  eufofeandM  board  an  ftrniad  •r^my'ivetaelit  not  fiablt  la 

eondemiMtioD  ti  prize  of  war. 
A  qaastioii  of  pvopriatary  interaat,    Farther  proof  orderod* 

A^ptALfirom  the  circuit  contt  for  the  district  of 
Georgia. 

This  ship«  being  a  British  armed  vessel,  was  captar« 
td  in  the  fear  1814>  on  a  voyage  from  Bordeadt  to 
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•!••  Pensacola,  by  the  sloop  of  wai  Wasp,  and  sent  inti» 
""j^  Saf^annah,  in  '  Georgia,  where  she  was  libelled,  and 
A.iaiiia.  condemned  in  the  district  court  as.  prize  'of  war  %  The 
cargo,  which  whfr  claimed  forlVI.  Foussajt,  a  merchant 
domieiled  at  Bdurdeaux^  was  also  .condemned.  On  ap* . 
peal  io  the  circuit  court  as  to  the  cargo  farther  proof 
was  ordered,  and  restitution  decree||  to  the  claimant* 
The  cause  was*  .then  brought  by. appeal  to  thU 
eourt. 

The  Tessei  waa owned  by  Messrs..  Barclay,  Salkeld 
h  Co.  of  Liverpool,  who  were  ^Iso  ^  owners  o^  large 
cotton  plantations  near '  P'ensacola.  She  sailed 
from  Liverpool  on  the  14th  of  August,  1814^  for 
Bordeaux,  laden  with  a  cargo,  part  of  which,  about 
equal  in  value  to  the  crargo  subsequently  taken  in  at 
Bordeaux,  belonged  to  the  owners  of  the  ship;  and 
the  documentary  evidence  showed  that  her  ultimate 
destination  was  Pensacola  or  the  Ha vanna.  Aiewdaya 
aftar  the  arrival  of  the  vessel  at  Bordeaux  she  was 
chartered  by  the  claimant,  who  then  had  a  vessel  of 
his  own  lying  unemployed  in  that  port,  and  the  car- 
'  go  claimed  vras  put  on  board  in  September,  1 814* 
One  Pritchard,  who  sailed  in  the  vessel,  was  a  British 
subject,  and  according  to  some  of  the  testimony,  acted 
as  superQargo.  At  the  time  of  the  capture,  the  master 
and  Pritchard  were  taken  out  of  the  vessel  and  car- 
ried on  board  the  Wasp,  which  ship  has  never  since 
been  heard  of,  and  is  supposed  to  have  been  lost  at 
sea.  The  proceedings  in  the  district  court  were  ex- 
tremely irregular;  no  examinations  of  the  prisoners 
on  the  standing  interrogatories  having  'been  taken,  and 
irilnessee    havinf     been    examined  in    the  first   in* 
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ttniee,  irbo  neither  belonged  to  the  captured  nor  the 
^pturing  Tessel.  The  firther  proof  produced  bj::^tlie 
dflirannt  in  the  court  below  coDsisiled  of  an  affidavit 
•f  the  daiffiant,  swearing  to  the  property  in  biviself, 
«ad  aeertiScate  of  Iwo  royal  notaries  at  BordeauZf 
thai  the  Copy  of  a  letter  from  the  claimant  to  Vincent 
BaaMZ,  the  oona^ee  at  Pcnaacola,  dated  the  88th 
i»f  August,  18 14,  and  stating  the  object  of  the  adren- 
tare,  was  truly  extracted  from*  the  claimant's  letter* 
hook. 

Mr.  Berrten,  fc^r  the  appellants  and  captors,  argued^ 
that  the  cargo  was  liable  to  condemnation,  Ist.  As 
being  laden  on  board' an  enemy ^s  armed  y^  Sel :  and, 
Sdly,  on  account  of  the  defects  in  the  proofs  of  pro- 
prietary interest.  That,  although  the  doctrine  incul- 
cated in  the  case  of  the  Nereide,'  tended  to  show  that 
tiie  circumstance  of  the  cargo  being  found  onboard 
mn  armed  enemy^s  vessel  was  not,  in  itself,  a  substan  • 
tiTC  cause  of  condemnation,  the  principle  had  not 
been  decided  by  a  majority  of  the  court ;  Mr.  Justice 
Johoson-s  opinion  liiniting  it  to  the  case  of  a  neutral 
at  peace  with  all  the  world.*  This  wa's*not  the  case 
of  Mr.  Pinto,  but  it  was  the  case  of  M.  Foussat, 
Just  before  the  decision  of  the  Nereide,  Sir  Wil- 
liam Scott  had  held  the  contrary  doctrine,^  and 
decreed  saWage  for  the  recapiture  of  neutral  goods 
proTiously  taken'  by  one  of  our  eruizers,  on 
board  an  armed  British  ship,   upon .  the  ground  that' 

m  9  Ormntkf  SSft, 

hU.4$l. 

m  The  Fauiyt  iMiM,  44S.    July  SOth,  lt14. 
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1S18«  the  American  coairt«  might  justly  have  'Condeiniicd 
the  property.*  But  even  supposing  this  circamstsjiice 
not  to  be  a  substantive  cause  of  condemnation,  -it  in- 
flames the  suspicions  of  hostile  interesti^  arising  irosi 
the  other  circumstances  of  the  case^-  and  does  not  ad- 
mit of  an  explanation  consistently  with  the  pretendei) 
neutral  character  set  up  by  the  clai^nant.  The  inconr 
Teuience  of  exposing  liimself  to  these  suqiicions  must 
hare  been  compensated  by  the  protection  aSbrdefl  by 
an  armed  force,  or  that  protection  would  not  haye 
been  resorted  to^  .  The  case  is,  in  that  respect,  distin- 
guished to  its  disadvantage  from  the  whole  class  of 
cases,  including  the  St.  Nicholas  and  othera,s  where 
Jraudj  and  not  forc$  was  resorted  to,  in  order  to  evade^ 
instead  of  directly  resisHng  belligerent  rights.  The 
principle  of  reciprocity,  as  a  doctrine  of  prize  law, 
has  been  overruled  by  the  court,^  and,  therefore,  it 
vannot  be  contended  that  the  rule  of  the  French  pri^ 
code,  by  which  the  having  an  enemy'i  supercargo  on 
hoard  ia  a  cause  of  condemnation,  is  to  be  retaJiatefl 
upon  the  claimiint  But  this  fsiCt  increases  thf 
improhability  that  ^  Frenchman,  who  must  have  Known 
the  law  of  his  own  country  in  this  respect^  would 
have  exposed  his  property  to  thfe  risk  of  confiscation  in 
the  courts  of  a  country  whose^prj^e  law  lie  could  not 
know,  because  it  was  still  unsettled^  AH  th(9  other 
circumstances  of  the  casi  ieni  to  the  conclusion  that 
it  was  not  his  property,  but  t^at  t>f  the  ^tish  shjtp 
•owner. 

a  Ante,  vol.  1.  p.  417. 

h  TheNerside,  t  Ormnck.  4St. 
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Mr.  Sttrg^atU^  contra,  contended,  that  (lie  ease  of  iSlf. 
tbe  Fanny,,  even  if  it  were  not  contradicted  bj  tbat 
of  th^  Nereide,  was  not  directly  in  point;  Sir  Wi. 
Scott  there  goes  on  the  ground  of  the  probability  or 
danger  of  condemnation  in  our  courts,  as  affording  a 
rfa^bii  far  giving  salvagt  Besides,  the  Fanoy  waa 
a  annmistianedj  ab  well  as  armed  vessel ;  w)4^k  4Ma 
Nereide  and  the  Alalaota  were  not^  Hut  it  must 
be .  confesjed  that  tie  decision  in  the  Fanny  was  a 
very  careless,  not  to  say  superficial,  judgment.  The 
judge  agrees  that  the  Portuguese  flag  vras  an  inade- 
quate protection,  and  yet  }  the  neutral  liable  to 
condemnation  for  taking  shelter  undei  a  belligerent 
ipripe.  With  all  due  respect  to  the  great  man  by 
whom  it  was  pronounced,  it  may  be  said  to  be  tif^r 
tured  vnth  aome  of  those  peculiarities  which  mark 
the  conduct  of  the  tribunals  of  a  great  maritime 
coifntry,  bent  on  the  assertion  of  its  pretensions  by  its 
X)V.^rwhelming  naval  power.  At  all  evenjts,  ijL  dpies 
not  form  a  law  for  this  court,  any  more  than  the  prin* 
'Ciple  of  retalfation  which  has  been. already  lepudia* 
ted  by  the  court.  The  proceedings  in  the  prenent 
d^aa  have  been  marked  by  irregularities  subvarsLVie 
of  that  justice  which  is  due  to  neutrals,  and  by  a 
oeglect  of  those  forms  which  are  a  part  of  tb^  aileot 
apmpact  by  which  they  agree  to  submit  to  the  exer* 
cise  of  the  harsh  and  inconvenient  prerogative  ^ 
search.  The  cause  was  not  heard  in  the  court  of 
first  intftamce  upon  the  ship's  papers  lu^d  t)ie  priepara* 
tory  depositions,  '  before  extraneous  testimony  was 
let  in,  by  an  order  for  &rther  proof  The  salutary 
principles  of  prize  practice,  which  afford  a  security  to 
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ISIS.  neutrals  in  a  trial  in  the  courts  of  the  captor,  tliat 
would  otherwise  be  :^ossly  oppressive,  have  been 
wholly  disregarded.  It  is  a  rule  of  justice  in  adml* 
'alty  courts,  whether  of  instance  or  prize,  tbat  where 
the  original  evidence  appears  to  be  clear,  the  court 
will  not  indulge  in  extraneous  suspicions.*  If  tlie 
emplo]rment  of  on  armed  enemy's  vessel  be  innocent, 
no  unfavourable  inference  can  legally  be  drawn  from 
it  any  more  than  from  the  employment  of  an  un- 
amud  belligerent  carrier.  Both  this  circumstance 
and  the  employment  of  an  Ejiglisk  supercargo  (if  he 
was  employed)  would  rather  show  that  no  fraud 
'was  intended,  since  the  annals  of  the  prize  court  do 
not  afford  a  single  instance  of  a  fraudulent  case 
whicb  was  not  entirely  covered  with  the  neutral 
garb. 

The  Attomey-Generalj  in  reply,  insisted,  that  ther 
fact  of  the  cargo  being  captured  on  board  an  armed 
belligerent  ship,  raised  a  strong  presumption,  throw- 
ing the  onu9  probandi  on  the  claimant  with  more 
than  usual  weight.  The  only  evidence  to  relieve 
this  presumption,  was  the  oath  of  the  claimant  him- 
self,  unsupported  by  that  of  any  other  witness,  or  by 
any  documentary  evidence ;  and  that  too  under  an  or* 
der  for  farther  proof;  a  mere  test  affidavit,  without 
which  a  claimant  can  in  no  case  receive  restitution,  but 
which  is  no  evidence,  or  next  to  none,  in  a  case.of  the 
letat  doubt  or  difficulty. 

m  The  Octevia.  1  Wheat.  83*  nete  t 
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Mf.  Chief  Justice  Marshall^  delivered  the  opinion       lil^ 
of  the  dourt.     This  vessel  was  captured   on  a  voyage     ^11!^^ 
fronr  Bordeaux  to  Pensacola  by  the  sloop  of  war  Wasp^   Attlnnfa 
and  sent  into  Savanna  in  Georgia,  where  she  waa  libel-, 
led  and  condemned  as  prize  of  war.    The  cargo  was  """'**^'*" 
claimed  for  Mon^.  Foussat  a  French  merchant  residing 
at  TV>r^eaux.     In  the  district  court  the  cargo  was  con- 
demned 9S  enemy's  property,   {ivowedly   on  the  prin- 
ciple that  this  character  was  imparted  to  it  by  the  vea^ 
ael  in  which  it  was  found.     On  an  appeal  to  the  cir- 
cuit court,  farther  proof  was  directed,  und  this  sen- 
tence was    reversed,    and    restitution    decreed  to  the 
claimant     From  this  decree  the  captors  appealed  to  this 
court. 

It  has  been  contended,  that  this  cargo  ought  to  bt 
condemned  as  enemy's  property,,  because,  Ist^dtwas 
found  on  board  an  armed  belligejrent. 

2d.  It  is,  in  truth,  the  property  of  British  subjects. 

On  the  first  question,  the   case  does  not  essentially 
differ  from  that  of  the  Nereide.     It  is  unnecessary  tOAMutnacnw 
repeat  the  reasoning  on  which  that  case  was  decided.  i^jJ*""^  *■ 
the  opinion  then  given  by  the  tliree  judges  is  retained^     aiiemy^ 
by  tnem.     The  principle  of  the  Jaw  of  nations,  that  the  M^v!"^ 
goods  of  a  friend  are  safe  in  the  boitom  of  an  enemy,  ^SSHT**^  ** 
may  be,  and  probably  will  be  changed,   or  so  impaired 
as  to  leave  no  object  to  which  it  is  applicable;  but  so 
long  as  the  principle  shall  be  acJcnowledgcdjthis  court 
must  reject  constructions  which  render  it  toidly  inope- 
rative. 

2d.  Respecung  the  proprietar)-  interest,  much  doubt 
IS  entertained.  In  add-tioh  to  the  extraordinary  fact 
of  employing  a  belligerent  carrier,  while  a  neutral 
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tilt*  sel  belonging  to  the  alleged  owner  of  the  carfi^o  Itjr  in 
p6rt|  there  are  circumstances  in  this  case  calculated  to 
ttwarken  suspicion ^  which  the  claimant  ouglit  to  clear  npy. 
ao  far  as  may  be  in  his  power. 

The  return  cargo  of  the  Atalanta-was  to  be  in  cot- 
ton^ ttncl  Berkley,  Salkeld  &  Co.,  the  owners- of  the 
ressely  were  aho  owners  of  large  cotton  plantations^ 
tbe  produte  of  which  might  be  readily  shipped  from 
Pensacola.  The  paper's  show  that  the  Atalanta  sailed 
from  LiTcrpooly  where  her  owners  reside,  with  a  cai^ 
go  for  BordoMx,  a  part  of  which,  about  equal  in  yalu* 
to  the  cargo  taken  in  a^  Bordeaux,  belonged  to  Berk*' 
ley,  Salkeld,  &  Co.,  and  thai  her  ultimate  destination,, 
at  the  time  of  sailing,  was  Pensacola,  or  the  Ha« 
Tanna. 

Within  a  day  or  two  after  her  arrival  at  Bordeaux, 
she  was  chartered  by  the  claimant  for  the  voyage  on 
which  she  as  captured,  and  the  cargo  he  now 
claims  was  put  on  board.  A  Mr.  Prichard  sailed  lu  tbe 
Taipei,  who  was  a  British  subject,  and  who  has  b  ett 
represented  in  some    of  the  testimony  as  a  supercar- 

There  are,  undoubtedly,  circumstances  to  diminish 
the  suspicion  which  must  be  excited  by  those  that 
have  been  mentioned.  The  proceedings  have  bejen 
very  irregular;  no  examinations  in  preparaiorio  hate 
beer  taken.  The  captain,  and  probably  the 'mate 
with  the  alleged  supercargo,  were  carried  on  board  the 
Wasp,  and  have  perished  at  sea,  and  Mr.  Foussat,. 
whose  character  is  unexceptionable,  has  sworn  pojpi- 
tively  to  his  .interest.  Yet,  this  interest  can  be^  tod 
tiierefore  ougbt  to  be,  proved  by  other  testimony,  tod 
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&  is  in  ibe  power  of  Mr.  Foussat  to    explaia    circrnn^     ^  BIB. 
stances^  whieh^as^  they  now  appear,  cannot    be  disre-      j*^^ 
garded.     The  court,  therefore,  requires  farther   proof,  Alillanta. 
which  Mr.  Foussat  is  allowed  to  produce,. to  the  follow- 
ing points : 

1st.  To  his  proprietary  interest  in  the  cargo.  Ta 
show  how  aniJ  when  it  was  purchased.. 

52d.  Ta  produce  his  correspondence  W'th  Barclay,, 
Salkeld&  Co.,  if  any,  respecting  thi&  voyage^ 

3d.  To  explain  the  circtimstances  relative  to  the 
original  destination  to  Pensacola,  when  {he  Atalau<r 
ta  sailed  from  Liverpool. 

4th.  T&  explain  the  character  of  Mr.  Prilchardi, 
and  his  situation  on  board  the  Atalanta. 

6th.  To  establish  the  genuineness  of  't£e  letter  of 
,the  28th  of  August,  and  say   by   what    tessel  it  was. 
sent. 

6th.  To  show  to  whom  that  part  of  the  cargo  of  the 
Atalanta,on  the  voyage  from  LiverpO()l  to  Bordeaux^ 
which  belonged  to  Barclay,  Salkeld  &  Co.^  wa8  con. 
signed,  and  how  it  was  disposed  of. 

7t)i.  To  produce   copies  of  the  letters  of  Barclay, 
Salkeld  &  Co.  relative  to   this  transaction^  or  account . 
for  their  n'on  production^ 

Mr.  Justice  Johnsoh.  When  this  cause  was  consi^. 
dered  in  the  court  below,  I  entertained  great  doubts  oa 
the  subject  of  the  proprietary  ioteres  .  But  those  doublai 
bfive  here  been  satisfactorily  cleared  up.  I  am  mow 
satisfied,  that  no  inference  unfavourable  to  the  clatm 
can  fairly  be    drawn   from  the  circumstance    of  tfait 

Vol.  IIL  64 
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]8t8^      Cargo  being,  laden  on  board  an   armed    belligerent '  U' 
^Ijj^     it  had  been  intended  to  throw  a  jteil    of  neutrality 
OTer  hostile  property,  it  is  more  probable   that  a  nea* 
tral  carrier  would  have  been  used  than  a  belligerent  ^ 
and  as  to  the  dangers  supposed  to  have  been   unneces-* 
iarily  incurred,  of  being    captured   and  turned  away 
from  the  destined  market,  it   is  more  than  probable 
that  H  chance  of  being  captured   and  carri^  into,  an 
American  port,  so  far  from    beincr   prejudicial   to    the 
adverture,    would  have    enhanced    its  profits.    The 
claimant,  then,  if  conscious  of  his  innocenee,  had'  no 
evil  to  apprehend     from  capture;  on  the  contrarj^   as- 
the  cargo  was  calculated   for  an  American    market,  it 
might  in  case  of  capture,  have  reached  its  destination 
directly;  whereas,   if   it    h^d  arrived   at  Pensacola, 
its  route    would    have    been  more   circuitous.     With 
regard  to  the  fact,  that  the    voyage   in    its  inception^ 
was  destined  tp  J^ensacola,  that  I  think  also  satisfacto- 
riTy  explained.     It  was  in  strict  pursuance  of  her  ori- 
ginal destination  ;   on  her' arrival  at  Bordeaux  she  was 
put  up  {61  Pensacola,   and  chartered  by  this  claimant 
tor  the  voyage.     The  instructions  to  the  captain  show 
that  it  was  not  fixed,    whether,    on   her    return  voy- 
age,  she  shduld  be  laden  on  owners'   account,  or  not ; 
and  it  probably  depended  upon  the  crntingency  of  her 
•being  taken   up  at  Bordeaux  far. a  return  freight.     As 
to  the  facts  that  Pritchard,   the  supercargo  to    Bor- 
deaux, continued  in  that  capacity  on  ^  the    voyage   to 
Pensacola  ;  that  Ramez,  the  consignee,  was  tne  agent 
of  the  ship-owner  ;  and  .  that  the  present  cargo  was 
purchased  with,   the  freight  ana  cargo  lo^  J5ordeauXt 
I  lOUBDW, satisfied  that  they  are   unsupported  bf  the 
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Vidence.  That  Pritchard  should  continue  to  bede. 
vignated  by  the  uppellation  of  supercargo  among  the 
t^rew  was  to  be  expected  from  his  -  haying  been 
known  among  them  by'  that  epithet  on  the  voyage 
^o  Bordeaux,  and  that  Ramez,  who  had  been  re- 
commended to  SaUceld,  Barclay  &  Co.,  for  his  integ^ 
Tity  by  their  agent,  shoiild  be  by  them,  or  by  aome 
t>ther,  recommended  to  the  patronage  of  I^ouasat,  waB 
|>erfectly  consistent  with  ordinary  mercantile  inter- 
course ;  and  in  the  total  absence  of  proof,  that  tfaa 
freight,  or  proceeds  of  the  outward  cargo  of  the  ship 
ever  came  to  the  hands  of  Foussat,  there  is  iio  auf* 
ficient  reason  for  conjecturing  that  the  cargo  laden  on 
board  for  Pensacolk  waa  purchased  with  those  funds. 

I  amj  therefore,  of  opinion,  that  the  proprietary 
interest  is  sufficiently  established.  But,  as  the  pro* 
prietary  interest  is  altogether  immaterial,  if  lading  a 
neutral  cargo  on  board  an  armed  belligerent  is,  ftr  s€j 
a  ground  of  condemnatioii,  it  becoif  es  necessary  tn 
consider  that  question. 

It  has  long  been  with  me  a  rule  of  judicial  pro* 
cerdlng,  never,  where  I  am  free  to  act,  to  decide  more 
in  any  case  than  what  the  case  itself  necessarily  re* 
quires;  and  so  far  only,  in  my  view,  can  a  case  bt 
considered  as  authority.  Accordingly,  when  the 
case  of  the  Nereicie  w&s  before  this  court,  I  declined 
,  expressing  my  opinion  upon  the  general  question, 
because  the  c^rgo,  considered  as  Spanish  properfyi 
was  etposed  to  capture  by  the  Carthaginian  and 
other  privateers,  and  coi^sidered  as  belonging  to  a  re* 
Tolted  colony,  was  liable  to  Spanish  capture.  'Tha 
central  ahipper,  therefore,  cauld  not  be  charged  mDi 
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evading  our  belligerent  rights,  or  putting  off  his  neotnfl 
character  when  placing  himself  under  the  proti^ction  of 
an  armed  belligerent,  when  sailing,  as  that  «hipper 
was,  between  Sj  lla  and  Charybdis,  he  might  accept  of 
the  aid  or  protection  of  one  belligerent,  without  giving 
just  cause  of  offence  to  another. 

But  a  case  now  occurs  of  a  vessel  at  peace  with 
all  the  world ;  and  to  give  an  order  for  farther  proof 
without  admitting  the  rule,  that  lading  a  neutral  cargo 
'6n  board  an  armed  belligerent  is  not,  oer  m,  a  cause 
•of  forfeiture  appears  to  me  nugatory. 

It  is  true,  this  is  not  a  case   of  a   commissi(one<|  or^ 
cruizingvessel,  and  I  have  no  objection  to  reserving 
the  question  on  such  a  case  until  it    ^hall  occur,  if  i| 
can   be  done   consistently  with   the    principles  upon 
which  T  found  my  opinion  ;   but   in  my  view,  there  is 
no  mediam,  and  no  necessity  for  a  belligerent  to  in- 
*ist  on  any  exception  in  his  favour.     On  the  contrary, 
I  consider  ~  all  the    evils   as   visionary  that  are  dweH 
upon  as  the  result  of  thus  extending  this;  right  in  fa« 
vpur  of  neutrals.     No  nation  can  be  powerful  on  the 
ocean  that  docs  nont  possess  an  extensive    commerce ; 
and  if  her  armed  shi|i6  are  to  be   converted  into  car* 
r|ers,  (almost,  I  would   say   tin  absurd  suppositidn,) 
ber  own  commerce    would    have  the  preference  u  so 
that  the  injury  could  never  be  of  any  real  extent.     Bat 
should  it  be  otherwise ;  what  state   of  thihgs    ought 
one  belligerent  more  devoutly  to  desire  than  that  the 
'vwfaole  military    mahfie   of  her  enemy  should   be  so 
employed,  and  bound  down   to   designated    voyages, 
from  which  they  were  not   at  liberty  to  deviate  ?    It 
.imulci  M  eurioun  to  Ki^  ^  govi^rpjoefit  thus  intp|vij9g 
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tttaelf  wHh  merehant.shippers  in  questions  of  afTreight-      1818. 
nent,  assurance,  deviation,  average,  ana  so  forth ;  the     ""o^^!!^^ 
possibility  may  ,be    imagined,    but  the    reality   will  j|^|a]ani^ 
never- e|[ist. 

The  general  rule  in.this  case,  it  will  be  observed, 
is  controverted  by  no  on^  ;  nor  is  it  denied  that  it  is 
incumbent  on  the  captor  to  maintain  the  exception  co|i« 
tended  for»  It  is  for  him  to  prove^  that  the  acknowl-^ 
edged  right  of  the  neutral  to  employ  a  belligerent  car- 
rier does  not  include  thee  right  of  employing  an  anoMd 
belligerent  carrier. 

In  order  to  support  this  proposition,  arguments  ar^ 
usually  adduced,  from  the  silence  nf  Writers  Upon  the 
subject ;  irom  decisions  in  analogous  Cases ;  and  from 
its  general  inconsistency  with  th^  belligerent  right  of 
nearch  or  adjudication. 

If  it  be  asked,  why  have  writers,  and  particulsirly 
the  champions  of  neutral  rights  been  silent  on  this 
subject?  I  think  the  answer  obvious.  Practically  it  ' 
U  of  very  little  general  importance  either  to  neu- 
ttals  or  belligerents,  and  those  who  are  more  disposed 
to  favour  l)elligerent  claims  would  ns^turally  avoid  a 
doctrine  which  they  could  ndt  maintain,  w^ls^  all 
who*  wrote  for  the  1>enefit  of  those  who  are  to  read  . 
would  avoid  swelling  their  volumes  with  unnecessa- 
ry discussions,  or  raising  phantoms,  for  the.  amuse* 
ment  of  laying  them.  The  silence  of  t&e  -world 
upton  the  su1)ject  is,  to  my  mind,  a  sufficient  evidj^nce 
tha^  public  sentiment  is  against  it.  It  is  impossible^ 
'bu^  that  in  the  course  df  the  long  and  active  naval 
wars  of  the  last  two  centuries,,  cases  must  have  pc- 
4^aci«d  in  whicV  it  became  necefsaxy  to  c^niidf r  thk 
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qaestion ;  tn4  though  it  had  escfiped  (he  notice  ef 
jurists,  it  must  hare  been  elicited  by  the^aTariqe  of 
captors,  the  ingenuity  of  procterd,  or  the  learned  re- 
searches of  courts  of  prizci.  Yet  we  find  not  one  case 
on  record  'of  a  condemnation  as,  prize  of  war^on  the 
ground  of  argument,  nor  a  dictum  in  any  of  the  book* 
that  suggests  such  an  exception.  But  the  rule  itself 
iff  laid  down  everywhere;  and  in  my  view,  laying  c|own 
the  rule  without  the  exception,  ts  in  effect  a  negative  to 
the  exception. 

.  But  it  is  not  true  that  this  subject  has  altogether 
escaped  the  notice  of  liters  on  the  law  of  prize^ 
There  is  on  record  one  opinion  on  this  subject,  and 
that  of  great  antiquity  and  respectability,  atid^  which 
may  nave  g^ven  the  tone  to  public  opinion,  and  thus 
account  for  the  silence  of  subsequent  writers  :  I  al- 
luide  to  the  dictum  extracted  from  Casaregis,  in  which 
the  author  asserts,  ^*  that  if  a  vessel  laden  with  neu- 
tral merchandize  attack  another  vessel,  and  be  captur- 
ed^ her  cargo  shall  not  be  made  prize,  unless  the 
owner  of  the  goods,  or  his  supercargo,  engage  in  the 
Qonilict.*'  Now,  if  an  actual  attack  shall  not  snlyject 
to  forfeiture,  much  left  shall  aiming  for  defence ;  and 
it  is  fairly  inferrable  from  the  passagie  that  the  author 
had  in  his  view,  the  case  of  an  armed  belligerent  carri- 
er, or  he  wlould  not  hk^e  represented  her  as  the>ttack- 
ing  vessel. 

But  it  is  contended,  that  decisions  have  taken 
place  in  the  courts*  of  other  states,  in. analogous  cases^ 
whidi  can'hot  be  reconciled  with  the  principle  on 
which  the  clainuiit  rests  bis  defence.  On  this  sub 
jcct  I  will   make  ope  general  remark :    I  acknow 
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ledge  no  decision  as  authority  in  this  court  but  the  de-      l^ftt* 
cisions  of  the  court,  as  far  as  necessary  to  the  case  deci-      i^|^ 
ded;  a'nd  tbe  dc^cisions  of  the  state  courts  as  far  as  they  Atdan^ 
go  to  fix  tbe  lancltnarks  of  property:  and,  generally^ 
the  Us   loci  of  the  respective  states.    All  other  decis- 
ions I  will  respect  for  as  much  as  itiey  are  worth  in  prin^ 
ciple. 

The  dedsioms  relied  on!  i^  this  part  of  the  argu- 
ment are  those  by  which  ixetitral  vessels  under  neuiral 
convoy,  were  condemned  for  the  unneutral  act  of  the 
conroying  Tes^I;  and  those  in  which  neutral  vessels 
have  been  condemned  for  placing  themselves  under 
protection  of  a  hostile  convoy.  With  regard  to  the 
first  clafts  of  cases,  it  is  very  well  known  that 
they  originated  in^  th'e  capture  of  the  Swedish  con-. 
Toy, 'at  a  time  when  Great'  Britain  had  resolved  to 
throw  down  the  glove  to  all  the  world  On  the  princir 
pile  of  the  northern  Confederacy.  It  was,  therefore,  a 
measure  essentially  hostile.  But  independently  of 
.this,  there  are  several  considerations  which  present 
i|n  obvious  distinction  between  both  classes  ofcaaes 
and  this  under  consideration.  A  convoy  is  an  asso^ 
ciation  for  a  hostile  object,  fti  undertaking  it,  a  na- 
tion spreads  over  the  merchant  vessel  an  immunity, 
from  search,  which  belongs  only  to  a  national  ship; 
and  by  joining  a  convoy^  every  inilividiia)  ship  puts 
off  her  pacific  character,  and  undertakes  for  the  dis« 
charge  of  duties  which  belong  only  to  the  military 
marine,  and  adds  to  the  numerical,  if  not  to  the  real, 
strength  of  the  convoy.  If,  then,  the  association  be 
voluntary,  the  neutral,  in  suffering  the  fate  of  the 
whole^    has  only  to  regret  his  own^  folly  tn  wedding 


4d>  CAsfis  m  -rH£  supR^Mir  cvutrt 

Ilklft.  faiA  fortune  to  theirs;  or  if  InTolved  in  the  aggremiW 
ot  opposition  of  the  convoying  Tes^sel,  he^sharesthe 
fate  which  the  leader  of  his  own  choice  either  was, 
ot  would  have-  bef*n  made  liable  to,  in  .ease  of  cap^ 
ture;  To  elucidate  this  idea  let  us  suppose  tli«  case 
of  an  individual,  who  roluntarily  .fills  up  the  ranks 
of  an  enemy,  or  of  one  who  only  enters  upon  the  dis- 
charge of  those  duties  in  war  which  would  otherwise 
take  men  from  the  ranks;  and  the  reason  will  be  ob- 
tious  why  he  should  be  treated  as  a  prisoner  of  war 
and  iuTolted  in  the  fate  of  a  conquered  enemy.  Bat 
it  is  not  so  with  the  goods  which  constitute  the  lading- 
of  a  ship;  those  ^irt  *ieither  real  nor  numerical  strengtb- 
to  an  enemy,  but  ratL^r  embarrass  and  impede  hisi. 
And  even  if  it  be  admittc  ^  that,  in  all  cases,  a  cargo* 
should  bf  tainted  with  Ihe  oh^nce  of  the  carrying  Tea- 
sel, it  will  be  seen  that  the  reason  upon  which  those 
eases  profess  to  proceed  is  not  applicable  to-  the  case 
ef  neutral  goods  on  board  of  a  hostile  carrier;  Resis- 
tance, either  real  or  constructive,  by  a  ne'itral  carfier, 
k,  with  a  view  to  the  law  of  nations,  unlawful;  but  not 
so  with  the  hostile  carrier,  she  had  a  right  to  resist,  and 
m  her  case,  therefore,  ere  is  no  ofTenee  committed  to* 
tommunicate  a  taint  to  her  cargo. 

But  it  is  contended  that  the  right  to  use  a  hostile, 
iLtmed  carrier,  is  inconsistent  with  the  belligerentV 
right  of  search,  or  of  capture,  or  of  iftd judication;  for 
en  this  point  the  argument  is  not  very  distinct,  thougb 
I  plainly  perceive  it  must  be  the  right  of  adjudication^ 
If  any,  that  is  impaired.  The  right  of  capture  appIies^ 
toly  to  enemy  ships  or  goods;  the  right  of  search  ta 
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e/Umy  goods  on  board  a  neutral  carrier;  and  therefore      ICtS. 
it  mast  be  the  right  of  adjudication  that  is  supposed  to 
6e  impaired,  which  applies  to  the  case  of  gopds  found 
either  HH  board  of  a  neutral   or  belligerent,  and  this 
mere    itiniUla  juris  is   at  last  the  real    basis  upon 
whic&  the  exception  contended  for  must  rest,    ^ut  in 
what  manner  is  this  right  of  adjudication   impaired? 
The  neutral' does  not  deny  the  right  of  the  belligerent 
to  decide  the  question  of  proprietary  interest.     If  it  be 
really  neutral,  of  what  consequence  is  it  to  the  bellig-* 
erent  who  is  Ihe  carrier?    He  has  no  right  to  capture 
H;  and  if  it  be  ^/Ue  covered  as  neutral^  the  belligerent' 
is  only  compelled  to  do  that  which  he  must  do  in  all 
ordinary  cases,  subdue  the  ship  before  he  gets  the  cilr-- 
go.     It  cannot  be   expecied  that  the  belligerent  will 
rest  bis  complaint  upon  the  humiliating  ground  of  his- 
inability  to  subdue   his   enemy;  and  if  he  should,  the 
neutral  may  well  reply  it  is  his  affair  or  hi^  misfortune, 
but  ought  not  in  any  of  its  consequences  to  affect  the- 
rights  of  the  neutral.     Nor  is  it  at.  all  certain  that  lan- 
ding on  board  an  enemy  carrier  is  done  at  all  timet 
withan  intent  to  avoid  capture;. it  may  be  to  solicit  it; 
as  in  thecsse  of  the  late   war,   when  British  good^. 
though  neutral  owned,  could  only  be  brought  into'  ouV' 
market  through  the-  medium  of  capture.     There,  in- 
stead of  capture  being  a  lisk  of  the   voyage,   it   was 
one  of  the  chances  of  profit.     And  the  hostile  car- 
rier may  have  beefi  preferred  to  the  ,neutral,  with  the 
express    view    pf    increasing    the-  chance    of   cap- 
ture. 

When  we  come  to  analyze,  and  apply  tht  af]^d>^ 

Vol.111.  6fr 
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19IS«  mentf  of  the  defenders  ot  this  exception,  1  think  it 
will  be  found  that  they  expose  fhetnselyes  to  (be  impa-' 
tation  of  unfairne>8,  in  professing  to  sustain  an  excep-^ 
tioDy  when  they  mean  to  attn  Pl  blow  at  the  whole'  neu- 
tial  right  of  usin^  a  belligerent  carrier;  or  they  do  not 
ibllow  up  their  reasoning  in  its  consequences,  so  as  to 
be  sensible  of  the  result  to  whkh  it  leads.  *  The  excep- 
tion which  exhausts  the  ptincipal  rule  must  be  incor* 
recty  if  the  rule  itself  be  admitted  as  a  correct  one; 
St  is,  in  fact,  an  adverse  proposition,  and  it  appears  to  . 
denM>nstrate  that  all  the  arguments  urged  in  favour  of 
the  exception,  now  under  coiisideration,  if  they  prove 
any  thing,  prove  too  much,  and  obviously  extend  to 
the  utter  extinction  of  the  rule  itself,  or  the  destruction 
of  every  beneficial  consequence  that  the  neutral  caa 
derive  from  it.  Thus,  if  it  be  unlawful  to  employ  an 
armed  belligerent  carrier,  then  what  proportion.  6(  ar-- 
mament  or  equipment  will  render  it  unlawful  ?  ,  Be^ 
tween  one  gun  and  one  hundred,  the  diflerence  is  only 
in  degree,  not  in  principle;  and  if  U  is  IcA  to  the  courts 
of  the  belligerent  jto  apply  the  exception  to  successive 
cases  as  they  arise,  it  nevldently  becomes  a  destroving 
principlei  which  will  soon  consume  the  vitals  of  the 
rule.  And  the  neutral  will  soon  consider  it  as  a  snare, 
not  a  privilege. 

Again ;  ^the  proposition  is  that  the  neutral  may  em* 
ploy  a  hostile  carrier;  but  the  indispensible  ^ttribnteg 
of  a  state  of  hostility  are  the  light  of  armaQient^  of  de- 
fence,  of  attack,  and  of  capture ;  if  then  you  strip  the 
belligerent  rf  any  one,  or  more  of  these  chararteris* 
^M^  the  popoiition  is  ialaified,  for  he  can  no  longer 
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lie  CttllecT  a  hostile  carrier  ;  he  assumes  jtn  amphibi* 
tnis  anomalous  character,  for  which  there  is  no  epi- 
thet applicable  unless  il  be  that  of  semi-hosiile.  And 
trhat  becomes  of  the  interest  of  the  neutral?  It  is 
mockery  to  hold  out  to  him  the  right  of  employing  a' 
hostile  carrier,  when  you  attach  to  the  exercise  of  tha^ 
right  consequences,  which  would  m^ke  itatnurd  toi 
a  belligerent  to  enter  into  a  charter  patty  with  him» 
If  resistance,  arming,  convoying,  capturing,  he  the 
acknowle.lgeJ  attributes  and  characteristics  of  the 
belligerent,  then  deprive  him  of  these  attribut«S| 
and  you  reduce  him  to  a  stale  of  Neutrality,  nay^ 
worse  than  a  state  of  neutiality  ;  for  he  continues  lia* 
ble  to  all  the  ilanger  incident  to  the  hostile  character, 
without  any  of  the  rights  which  that  character  coh- 
fers  upon  him'.  What  belligerent  could  ever  be  lA* 
daced  to  engage  in  the  transportation  of  neutral  goodsy 
if  the  consequence  of  such  an  undertaking  b^  that  he 
puts  off  his  own  character,  and  assumes  that  of  the 
neutral,  relinquishes  his  right  of  armings  or  r^ststing^' 
without  acquiring  theammunities  or  protection  of  the 
neutral  character.-  It  is  holding  out  but  a  shadow  of 
a  benefit'  to  the  neutral. 

Some  confusion  is  thrown  over  this  subject  by  not 
discriminating  carefully  between  the  .cases  where  a 
neu/raf  shipper,  and  a  Aot^Oe  carrier,  are  the  parties  td 
the  contract,'  and  those  in  which  both  shippir  mtd 
eerrier  are  ho^til^.  In  the  latter  case,  the  carrier,' when 
armed,  may  fairly  be  -unddrstood  fo  have  undertaken 
to  fight,  as  well  as  to  carry.  But  when  a  nei^tral  is 
the  shipper,  the  carrier,  (independently  of  spedfie 
eentraot,)  is  left  to  .fi((lit,   or  not,  ir  he  shaU  6^&m 
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till,      prpper...  Thus,  if  a  uentral  sjiipper  charter  an 
^^^T^    ^d  bjBUigerent,  he  would  not  be  released  from  bit 

tr^ct,  sfaQuld  the  belligerent  pdt  arms  or  aaea  into,  hii 
sbip/ 9  otherwise  taking  ordinary  and  prudent  preeav- 
tion  for  the  saiefy  of  his  vessel,  precautiona  ^ithii^hk 
would  ib  general  lessen  the  insurance  on  the  cavfo 
itself,  wquld, be  i{  yiolafion  of  the  master's  contract* 
And  on  the  other  hand,  a  belligerent'  master  wou1d.be 
under  no.  obligation  to  the  neutral  to  fight,  if  'met  by. 
an  enefny  on  the  ocean,  even  though  particularly. 'rt^ 
<|l4red  by  the  ui&utral  shipper.  There  is  then  nothipif 
in.  that  argument  which  i^.founded  on  the  supposition 
thai  the  neutral  is  assisting  in  expediting  a  nayal  hoa- 
tile  equipment,  when  he  employs  a  belligerent  carrier ; 
on  the  (;!ontrary,  hc^  either  embarrasses  the  bclligetent 
in,^  or  detaches  hu^  from,  the  operations  of  war. 

It  makes  no  difference  in  my  view,  whether  the  right . 
of  using  a  hostile  carrier,  be  considered  as  a  -voiunta'ijr 
concessiou  in  behalf  of  neutrals,  or  as  a  oonclnijon 
from  tho^e  principli^s  which  form  the  basis  of  internv^ 
tipna^law.    We  ^nd  it   eminating    from     the  same 
source  as  the  right  of  search  and  .adjudipation,  and  it 
is  of  equal  authority.     If  in  piacticeit  should  *eyer  be 
ipund  materially  detrimental  to  a)pknbwle4g^  nft^ji^aal 
irights,  it  may  be  disaTOwed  or  relinquishes^} ;  or  sho>nM 
.our  own  legislative   power  ever  jhink  proper,  to.der 
elare  against  the  right,  it  can    in^pose  the  law  upon  \t$ 
own  courts^    But  until  it  shall  be  so  relinquishedt  or 
abrogated,   we    are   bound  to^pply  It  with    all   the 
*be[neficial    consequences    that     it  was    intended    to 
produce. 

I  dp  ao.t^  hcMf A^^^i  ^^Q^id^^  i^.M.a  meic^  <To]mitajEy 


or  THE  UNITED  iSTATES.  4M 

^edBcessioft  in  &T0.ur  of  neutral  commerce.  Wert  t  IMit* 
now,  for  the  first  time,  made  a.  ^^uestibn  whether  a  ^w^J!^ 
neotralshould  be  permitted  to  use  a  hostile  carrier,  j^ginQii^ 
I  should  not  hesitate  to.  decide  that  it  would  be  ex- 
ceedingly harsh  and  unreasonable  to  deny  to  the  neiH 
tral  the  exercise  of  sucha;  rigl^t.  -  The  laws  of  war  and 
of  power,  already  possesses  suiScient  advantages  over 
the  claims  pT  the  weak,  the  wise,  and  pacific.  I  am, 
in  .sentiment,  opposed  to  the  extension  of  belligerettt 
^  ri^ts.  Naval  warfare,  as  sanctioned  by  the  practice 
of  the  world,  I  consider  as  the  disgrace  of  modem 
'<uviUzation.  Why  should  private  plunder  degrade 
the  privileges  of  a  naval  commission?  It  is  ridietir 
lous  at  this  day,  to  dignify  the  practice  with  the »  eps^ 
thet  of  reprisal.  If  it  be  reprisal,  we  may  c.aim  all 
the  benefit  of  the  exaihple  of  .the  savages  incur  fo^ 
rests,  to  y^hom  the  practice  is  lamiliarly  known^  but 
we  must  yield  to  them  in  the  reasonableness  of  its 
application,  for  they  really  do  apply  the  thing  taleeft^ 
to  indemnify  the  party  injured.  The  time  was  wh^ 
war,  by.  land  and  by  sea,  wa$  carried. on  upon  the 
Same  principles.  The  good  sense  of  mankind  hat 
lessened  its  horrors  on  land,  and  it  is  scarcely  pos^ 
bit  to  find  any  sufficient  reason  why  ah  analogitwa 
reformation  should  not  take  place  upon  the  ocean. 
.The  present  tiii^e  is  the.  most  favourable  that  has  eFer 
•eourr^d  for  effecting  this  desireable  change.  There  is 
■t  power  organized  upon  the  continent  of  Europe  that 
msiy  command  the  gratitude- and  veneration  ot*  poster 
tity  by  determining  on  this  reformation.  It  ^muit 
.Aidce  effect  when  th«y  resolve  to  enforce  it.. 


430  CASKS  IN  THE  SUPREMfi  COURt 

lifff.  We  find  the  law  of  nations  unfortunately  embarrM^ 

sed  with  the  pcinciple  that  it  is  lawful  to  impose  a  di* 
rect'  restraint  upon  the  industry  and  enterprize  of  a 
neutral;  in  order  to  produce  un  incidental  embarrass- 
ment to  an  enemy.  In  its  original,  restricted  applica- 
tton^  this  principle  was  of  undoobted  correctness,  And 
did  little  injury ;  but  in  the  modern  extended  use 
winch  has  been  made  of  it,  we  see  an  exemplification 
of  the  difficulty  of  restraining  a  belligerent  in  the  ap* 
plication  of  a  convenient  principle,  and  an  apposite 
tlloslralion  of  one  of  the  objections  to  admitting  the 
exeeption  unfavourable  to  the  use  of  an  armed  hos- 
tile carrier.  But  surely  there  must  be  some  limit  to 
tke  exercise  of  this  right  by  a  belligerent.  And  it 
ii  incumbent  upon  him  to  show  that  the  restraint  im-' 
posed  upon  the  neutral, '  is  indispensable  to  the  exer* 
cise  of  hit  own  acknowledged  right,  or  the  punisV 
miitA  inflicted  on  him' to  be  justly  due  to  the  violation 
of  hts  neutral  obligations.  Now,  what  violation  of 
IwlMgerent  right,  6r  netitral  obligation,  can  result  from 
the  employment  of  a  hostile-  -carrier  ?  If  employed  to 
brMk  a. blockade,  carry  goods'  that  are  contraband 
of  ,war,  or  engaged  in  other  illicit  trade,  the  goods 
are  liable  to  condemnatioin,  on  principles  having  no 
relation  to  this  case.  But  if  employe  I  in  JawfU  com« 
meree,  where  is  the  injury  done  to  the  belligerent  ? 
There  is  no  partiality  exhibited  on  the  part  vof  the 
neatral;  fcr  the  belligerents  , are  necessarily  excluded 
'firoB  each  others  porta,  and- cannot  be  employed,  ex-* 
eepteaeh  in  the  commerce  of  his  own  country;  and 
•o  hi  from  tiolatioig  any.  belligerent  right,  ihp  m«* 
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tpal  tempts  the  ship  of  the  enecny  from  a  place  of  lil#> 
aaCetj  to  expose  her  to  hostile  capture,  or  detaches 
hlBir  from  warljke  ope  rations,  and  engages  her  in  pur- 
ffuitsless  detrimental  to  the  interest  of  her  enemy, 
llbaii\cruizing  or  ^ghting.  To  the 'neutral  the  right 
of  einploying  a  hostile  carrier  inay  be  of  vital  impor* 
t|U|9e.  The  port  of  the  enemy  may  be  his  grana- 
ry ;  hemay  have  ho  ships  of  his  own,  no  other  carrier 
oiaybe  found  there;  no  other  permitted  to  be  thus 
employed,  ojr  no  other  serve  him  as  faitbfullyi  or  on  m 
goo^  terms.  '  So,  also,' wi^h  regard  to  the  produce  of 
his  <|iwn  industry,  his  only  taiarket  may  be  in  the  port 
bf  one  of  the  belligerents;  and  his  only  means  Ot  ac« 
cess  to  it  through  tbe  use.  of  the  carriers  of  that 
port^ 

,A  caJsebas  been  referred  to  in  ti|e  argument ;  the 
caae  of  the  Fadny  in  DDcbonV  Reports;  in  which  the 
court  of  admiralty  in  England  granted  salvage  upon 
goods  shipped  on'  board  an  armed  enemy  carrier 
captured-by  an  American  Privateer,  and  re-captured 
by  the  British.  The  ground  on  which  the  court  pro* 
fesses  to  proceed,  according  to  the  report,  is  that  these 
goods  were  in  danger  of  beiqg  condemned  in  our 
courts,  on  the  ground  that  the  shipper  had  quit  the 
protection  of  his  neutrality,  and  resorted  to  the  piotec-^ 
tion/ofarm9« 

Had  the  question  decided  in  that  case  been  one  of 
forfeiture,  and  not  of  salvage,  that  decision  would  have 
been  in  point.  But  e\en  then  I  sboiild  have  claimed  - 
the  privilege  exercised  by  the  learned  judge  who  pre- 
aidesin  that  court  with  so  much  usefulness  to  hii^ 
eouiitry^  end  honour  to  himself^  of  founding  my  ewa' 
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tlli*      opinions  upon  my  own    researches    and    resources^ 
^"Cj^^     Should  a  sitiiilar  cas<e  ever  again  occur  in  that  caiirt| 
A^aluiUf.   ^^^  ^he  decibions  of  this  court  have   passed  the   At- 
lantic, that  learned  judge    will- be    called   on  to  ac- 
knowledge ttiat'the  danger  of  condemnation  was  not 
as  great  as  he  had  imagined ;  and  that  independent  of 
the  question  agitated  in  this   case^  this  court   would' 
kaye  bad  respect  to  the    embarrassing    state  of  war<- 
fare  in  which  the    people  of  Buenos  Ayres  were  in«- 
f oWed,  and  adjudged  that  the  precautions  for    defence 
Were  intended  against  their  enemies  rather  than    their 
friends;     With  regard  to  the  award  of  salyage/  it  is 
weir  known'  that  the  grant  of  salvage  upon  the  recaps 
(Sen  of  a  neutral   was  the  favourite  offspring  of  that 
judge^s  admiinistration ;    until    then    no    contribution 
had  been  levied  upon*neutral  commerce   to   give*  acti- 
vity to  hostile' en terprii^e.  -  When  a  question  of  salVag^ 
on  such   a  recapture'  shall  occur  in  this  court  those 
adjudications  wilPcome  under    review  :   but  this  case- 
caitoiot  be  considered  in.  point  until  this  court  is  called' 
ofttb  decide  whether  the  British*  example    shall  pre- 
vail, or  the  obvious  dictate  of  reason,  that   the  neutral' 
lAould  be    liberated    and     permitted     to  pursue  his 
voyage,  pr  at  least  to  decide  for  himself  in   which   of 
the  belligerent     courts    his     rights    will     be    most 
secure. 

Upon  the  whole,  I  am  fully  satisfied  that  the  de-- 
eision  in  the'case  of  the  Nereide,  was  founded  In  the 
most  cofreet  principles,  and  recognize  the  rule,  that 
lading  on  board  an  armed  belligerent  is  not,  per  te,  a 
cause  of  forfeiture ;  as    not  only  the  most    correct 


(^▲CTlCB.]k 

Houston  ▼.  Moors 

fim  eovt  hM  no  jiirtidieti«o  ood«r  th«85t|i  iMtioD  o^dM  jadieiary  mH' 
•r  1780,  di.  90;  iibWw  lb*  jndgniMt,  or  d«erM,  6f  iIm  ttau  doort  b« 
m/nol  judgniMt  or  a'iMrotf.  A  juflg tafnt  lOTortiog  that  of^an  ibforiif 
^oart,  and  awarding  a  veniH  /qcuu  de  iMvo  ia  not  a  finaljudgoMat.' 

Ereoe  to  the  supreme  ooart  of  the  state  of  Penh^ 
sylvania. 

This  was  an  action  of  trespass,  brought  by  tlie  plaih* 
tiff  in  error  against  the  defendant  in  error,  for  levyiilg 
a  fine  ordeied  to  be  collected  by.  the.  sentence*  6t  a 
court  martial,  under  an  act  of  tfce  legislatiire  of  tha 
static  of  Pennsylvania,  n^ch  was-  dleged  ta  be  ra- 
pugnantto  the  coBStitution  and  lawi  of  the  United 
States.  The  suit  was.cpmmenced  in  the  court  oC 
common  pleas  for  the  county  of'  Lancaster,^  in  which 
court  a  trial  waahad,  and  the  jury,  under  the  charge 
ot  the  court,  found  a  yerdict  for  the  plaiiitifrf>}n  whiejk 

TaiMlIL  66 
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an  principle,  but  the  most  liberal  and  honarabla*  to*     tSi^^ 
the  jurisprudence  of  this  country. 

Farther  proof  orderedl^ 

aUr.  JuMice  Toon  and  Mr«  JustieaDtTTALft'did  not  «tia* 
tiisaause; 


f. 


CASE^  INTHlfi  SUPREME  CO  URT 
1618.'     judgment  was  rendered/   The  cause  was   carried  ^o 


JKb.niL^ 


BoiiiiUk  ^^^  supreme  court  of  the  state  of  Pennsylvania,  by  writ 
f  •  of  error,  where  the  judgment  of  the  court  of  common 
Moon,     pleas  was-  reversed,  and  the  cause  remanded  t6   that 

court,  with  directions  to  award  a  venire'  faeiat  de  w»a. 

The  plaintiff  then  sued  out  of  a  writ  of  Terror,  to  tarmg 

t&roMise  to  this  court. 

M».  a  J.  If^ersM  moved  to  dimiss  the  writ  of  er* 
r6r,  as  having  been  iroprovidentljr  issued  under  the 
26th  section  of  the  judiciary  net,  ch.  20.  the  decision  of 
the  state  court  not  being  a  **final  judgment''  in  the 
cause«.- 

JTr.  Hopkins^  contra. 

Mr.  CL.  j;. Marshall  delivered  theopinion  of  the 
court.  The  appellate  jurisdiction  of  this  court,  under 
tj^e  25th  section  of  the  judiciary  act,  ch.  20.  extends 
inly  to  a ./M  judgment  or  decree  of  the  highest  courts 
o/  law  or  equity  in  the  cases  specified.  This  is  ««  o 
jaaljudgment  of  the  supreme  court  of  Pennsylvania, 
the  cause  may  yet  be  finally  determined  in  favour  of 

the  plaintf  i»  the  state  court; 

^     •  Writ  of  error  d*     issed. 

JupoMENt;  this  cause  came  on  to  B^  heard  on 
tk^trapscript  of  th?  record  ^f  the  supreme  court  of 
tjte  co^nw^**^^**  ^  Pennsylvania,  for  the  Lancas^ 
terdistrici.  On  examination  whereof,  it  is  adjudged 
and  ordered,  that  the  v^rit  of  error  in  this  cause  be 
and  the  same  is  hereby  dismissed,  thisr  court  not  ha^ 
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ing  jurifldictioQ  in  said  cau«f ,  there  not  baling  been  a     181t 
final  judgment  in  said  suit,  in  the  said  supreme  court  of  j^ 
the  commonwealth  of  Pennsylvania.* 

a  Costd.are  not  given  where  the  writ  of  error  is  dismitMd 
for  want  of  jurisdiction.  Inglee  v.  Coolidge,  antSv  vol.  IL  p. 
i$8. 


(PaiZtt.) 
The  Anne,  Bcrnabeu^  Claimant. 

TIm  emptor*  ar«  competent  witneesee  vpon  tn  ordor  for  Author .  proof, 

wboro  the  benefit  of  it  is  oztondod  to  both  portioe. 
Tfaecopton  ore  alvrajo  competent  nitneeeee,  u  to  the  eireunetaaoeo 

of  thecaptare,  whether  it  bo  joint,  coilukiTo^  or  within  nontral  torri* 

tory. 
It  is  not  oouipetent  for  a  nentrml  oonral^  without  tlui  epecielaothoritjr  of 

hie  fOTorament,  to  iaterposo  a  claim  on  acconnt  of  the  Tiolation  of 

territorial  jurisdiction  of  his  country. 
iflMort^  Whether  such  a  claim  can  be  interpoeed,  e?en  hy  a  pooiic  mla* 

ister,  without  the  sanction  of  the  govommont  in  whose  tribunalo  tho 

caase  is  pending? 
A  oaptore,  made  within  nputral  territory,  is,  a*  between  the  bolligtr* 

oh'tf,  rightful;  and  its  validity  can  only  be  questioned  by  the  nevtrat 


If  the  captured  vesfol  oommonoes  hostilities  upon  Iho  captor,  she 
tiMbits  the  neutral  protoction,  and  the  capture  is  not  aa  iiyaiy  Ibf 
whieh  redress  can  be  sought  from  the  neutral  soForeign. 

Irfegnlarities  on  the  part  of  tho  captors,  originating  from  mors  mistake, 
'  or  negligenoe,  which  work  no  irreparable  mischief,  and  are  consisfeai 

with  go6d  faith,  will  not  forfeit  their  r'rshti  of  prise. 

Appbai.  to  the  circuit  court  of  the  district  of  Maxj* 
and. 
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^^^  Tbe  British  ship  Anne|^  jiith  a  cargo  belonging  t#« 
British  subject,  was  capttared  by  the  privateer  Ultor, 
while  lying  at  anchor  .near  the  Spanish  part  of  the 
inland  of  St.  Domingo,  ,on  the  13th  of  March,  1816, 
and  carried  into  I^ew-Yor^  for  adjudication.  The 
master  and  supercargo  were  put  on  shore  at  St.  Ao- 
l^ingo,  and  all  the  jrest  of  the  crew,  except  the  mate, 
.^sarppi^^r,  andiCooky  were  put  on  board  the  capturing 
ship.  After  arrival  at  New- York,  the  deposition  of 
.theoook  only  was  taken,  before  a  commissioner  of 
prize,  and  that,  together  iwith  the  ship's  papers,  was 
^transmitted  by  the  commissioner,  under  seal,  to  the 
district  judge  of  Maryland  district,  to  which  district 
.the  Anne  was  removed,  by  virtue  of  the  provisions  of 
4he  act  of  congress  of  the  37*h  of  January,  1813,  ch. 
>t78^ 

Srize  proceedings  w:^re  4uly  instituted  against  the 
<ship  and  cargo*  and  a  claim  was  afterwards  inter- 
posed in  behalf  of  the  Spani^  consul,  claiming  resli 
tution  of  the  property,  on  account  of  ao  asserted  vi* 
.olation  of  the  neutral  territory  of  Spain.  The  testimp- 
•ny  of  the  carpenter  w|ls  thereupon  taken  by  the 
xlaimant,  and  the  captors  were  also  admitt^  to  give 
'testimony  9s' to  the  circumstances  of  the  capture;  and, 
.upon  the  whole  evidence,  the  district  court  rejected 
the  claim,  »nd  pronounced  a  ^enten^e  of  (;pnd^[mnatiQn 
^  thecaptoES.  Upon  appeal  to  the  circuit  bourt,  peace 
having  takeki  platee,  the  British  ovmer,  Mr.  Rich- 
:ard.  Scott,  interposed  a  claim  for  the  property,  and 
the  decree  of  the. district  court  was  affirmed^  profi>f^P\fh 
to  bring  tl^e  cyuse  for  a  final  adjudication  before  this 
court. 
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"Utt.  HarjHsr^  for  the  appelkvit  and  claimant,  argued,       lilt. 
that  the  captdrs  were   incompetent  witnesses,  On  the  ,j«    AnD« 
ground  of  imterest,  except  when  farther  proof  was  im. 
parted  to  them  ;«    and  that  they  were  not  entitled  to- -^^"^  *'*• 
the  benefit  of  farther  proof  in  this  case,  being  in  de- 
licto.    The  irregularity  of  their  proceedings,  and  the 
violation  of  the  neutral  territory,  would  not.  only  ex- 
clude thetn  from  farther  proof,  but  forfeit  their  rights 
of  prize.     The   testimony  being  irregular,'  it  must  ap- 
pear, aJSrmativelyj  that.it  was  taken  by  consent,  where  * 
the  irregularity  consists,  not  in  «   raer«  6missidn  of 
form,  but  in  the  incompetency  or  irrelerancy  of  the 
evidence.      The  testimony  of   the  captprs  being  ex-  . 
eluded  frbm  the  case,  the  violation  of  the  neutral  ter-* 
ritory  would  appear   uncontradicted.     The  •  text  Wif- 
^rs  affirm  the  immunity   of  the  neutral  territory  from 
hostile   operations  in   its   ports,  bays,  and   barboutSy 
and  within  the  range  of  cannon  shot  along  its  coasts^ 
ffoT  ean  it  be  \ised  as  a  station  from  which  to  exercise 
1io«ti]ities.«      As  to  the  authority  by  wbich  the  claim 
was  interposed,'  the   Spanish   consul's   was  sufficient 
46t  that  purpose  ;^  especially  under  the  peculiar  cir- 
cumstances of  the  times  when,  on  account  of  the  ua- 
iettleid  state  of  the  government  in  Spain,  no  minister; 
from  that  country  was  received  by  our  government, 

tf  The  Adrians,  1  Rob.  34.  TheHaabet,6  Rob.  54.  L'Aroi- 
tie,  Id.  S69.  note  (a.) 

b  TatuU  L.  3.  ch.  7.  §  132.  Id.  L.  1.  ch.  23.  ^  289.  Bynk. 
42^  J.  Pub.  L.  1  c.  8.  MaHenM  L,  8.  s.  cA.  6.  ^  6.  .Bzum.'part 
t.cA.5.  oH.  K§  15. 

4  The  Twee  Gebroeders,  3  Soft.  162.  The  Anna,  5  Rofii 
9». 
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Irat  the  former  consuls  w^re  continued  in  the  exercise 
of  their  functions  by  its  permission.  In-  one  of  the 
eases  in  the  English  books,  the  Portuguese  consul 
irat  aHowed  to  claim  on  account  of  violated  territory, 
although  it  does  nof  appear  that  he  had  any  tpeciml 
instructions  from  his  sovereign  for  that  purpose.*  .  ^ftit 
vrea'  snpposing  the  powers  of  a  consul  not '  adequate 
td  tills  function,  whence arisesthe  necessity  that  tke 
tttutsa)*  gpyertiment  should  interfere  in  geneial?  Ba- 
«atise  the.  enemy  proprietor  is  absolutely  incapable  ef 
interposing  a  claim  on  this,  or  bny  other  gfouj^d. 
But  here  the  incapacity  of  the  claimant  is  removed, 
his  fuona  standi  in  judicio  being  restored  by  the  in- 
ttrvention  of  peace.  He  may,  consequently,  assert 
hia  claim  upon  every  ground  which  shows  that  the 
capture,  though  of  enemy's  property,  was  originally 
nalawful  ^nd  void. 

Mr.  D.  J}.  Ogden  and  Mr.  Winder ^  contra,  con- 
tended, that  the  captors  were  admissible  witnesses  in 
thii  case,'  as  th^y  are  in  all  cases  respecting  the  cir- 
cumstances of  the  capture  ;  such  as  collusive  and  joint 
captorea,  where  the  usual  simplicity  of  the  priz€  pro- 
ceiediligs  Ui  necessarily  departed  from.  So,  also,  their 
testimony  is  generally  admitted  on  farther  proof.^  A 
claim  fouiided  merely  upon  the  allegation  of  a  violation 
of  neutral  territory,  is  a  -case  peculiarly  requiring  the 

A^TheVrow  Anna  Catharine,  5  Roby  16. 

»  The  Maria,  1  Rob.  340.  Tbe  Resolution,  6  JRoft.  IS; 
Hie  Gfotius,  r  Cranch,  368.  The  Sally,  1  GaUis.  40t.  The 
Qeofge,  Th^  Bothnea,  and  The  Jahnstoff,  1  Wkeatmif  408. 
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iiUroduction   of  evidence  fr^m  all   quarters,. the  cap-    ^^J^ 
tdfs  being  as  much    necessary  witnesses  of  the  ^'^"^xh^jkiiBe. 
action  as  are  ,the    captured  persons.     EVerj  capture 
of  enemy V  property,  wheresoever  h^ade,  is  valid,  pri^ 
VIM  facie;  and  it  rests  with  the  neutral  government  to 
inlerfei:e,  >«rhere  the     capture  is  made  within  neutral 
jurisdiction.     The  enemy  proprietor  has  no   persona 
standi  injudicio  for  this   or  any   other  purpose.     But 
here  the  suggestion  of  a  violation  of  the  neutral   ti:r- 
ritory  is  not  made  by  proper   authority.     All  the    casev 
show  that  a  claim  for  this  purpose    can  only    be  ia^ 
terposed  by  authority  of  the   government  whose  t^- 
ritorial  rights  have  been    violated.a    The  pubKc  mi- 
nisters of  that  government  may  make    the  claim^    be- 
cauae  they  are  presumed   to  be  fully  empowered  .for 
t|iat   purpose :  But  a  •  consul  is   a    mere  comii^erciai 
fkgent,  and  has  hone   of   the   diplomatic    attributes;  or 
I^ivileges  of  an   ambassador  ;  he    must,  therefov^^  be 
specially  empo  wered  to  interpose  the   claim,    in  otAtf 
that  the  court  maybe  satisfied  that  it    comes  from  the 
glTended government.     A  consul   may,  -indeed,   claim 
tbt  the  property  of  his  fellow  subjects,  but  -  not  for  the 
alleged  violation  of  the  rights  of   his  sovereign  ;  be- 
cause it  is  for  the    sovereign  alone  to  judge  when 
those  rights  are  violated,  and  how  far  policy  may  inr 
djxce  him  silently  tjpr^^quiesce  in  those  acts  of  the  bel- 
ligerent by  which  they    ate  supposed  to  be  infria* 
gedi.    There  is  only  one  case  in  the  English   boqks, 
where  acclaim  of  thiasort  appears  to  have  been  made 

4The  Tw(9a4>ebroeders,  3  Rob.  162.  note.  The  Diilgentia^ 
Jphbon,  412.  The  Eliza  Ann,  Id.  244. 
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ISIS*  hj  a  consul ;  a^d  from  the  report  of  that  case  it  may 
't^^'m^^  ^  fcidy  inferred  that  h^  was  specially  directed  by  his 
'  gorernmient  to  interpose  the'  claim.a  But  oven  the 
Spanish  goyernm^nt  itself  has  not  cpnducted  with 
that  impartiality  between  tlie  .belligerents,  which  en- 
titles it  to  set  up  *this  exemption.ft  Its  territory  was, 
duriiig  the  late  war,  permitted  to  be  mitde  tlie  theatre 
6f  British  hostility,  and  in  vaiious  i)istances  was  yio* 
lated  with  impunity.  Spain  was  incapable,  or  unwil* 
Ung,  at  that  time,  to  maintain  her  neutrality  in  any 
part  of  her  iiilmense  dominions.  In  this  very  case 
the  captured  vessel  was  not  attacked ;  she  was  the 
aggressor :  and,  in  selfdefence;  the  privateer  had  not 
only  a. right  to  resist,  but  to  capture.  The  loeal 
circumstances  alone  would  have  prevented  the 
Spanish  government  from  protecting  the  inviola- 
bility of  its  territory;  on  a  desert  coast,  and  out 
of  the  reach  of  the  guns  of  any  fortress,  Bynker 
ahoek^   and  iSir  William  Scott  hold,  that  a  flying    en-- 

a  The  Vrow  Anna  Gatbor-  Casarcgis  'se^ms  to  concuiS- 

infe,5So&,  1^"  {Disc.  ^4 f  n.  11.)  ]sreproba<r 

h  The  Eliza  Ann,  Dod$oih  ted  by  several  writers. He  JSou 

244,94b.  hreUfPart    1.    ah.   4.   ^  1& 

cQ.J*  Pfltb.  L.  1 .  c&.  d.  Jztaihpart  2.  c.  4.  art.  I .  Fa£> 
iJnoTerbo;  territorium  com-  inyTraUe  da  Prin$t  cA.4 
munis  amicivalel  ad  probiben-  sec.  3.  n.  4.  art.  1.  Emerigim^ 
4umTim,  quflB  ibi*  inchoatur,  Dei  Asiuranees^  Tom.  I. p. 
noA  valet  ad  iDbibendam,  qusB,  44^.  Azuni  observes,  <^Di  fat- 
extra  territoriuni  inchoata,  ti  .dacche.  il  demico  pers^ 
dum  fervet  opus,  in  ipso  terri-  f  uitatoai  trova  soito  il  caqnon 
(orio  coniinuatur.*'  This  opi-  o  nel  mare  territoriale  delia 
nion  of  Bynkershoek,  in  wtich  Potenisa  arnica  e  neutrale  egH 
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ny  may  lawfully  be  pursued  and  taken  in  such  pl»-  %^l^ 
CC8,  if  the  battle  has  been  commenced  on  *^*  ^*B^  jk^j^^^ 
seas.a  ^  fortioriy  may  an  enemy,  who  commences 
the  first  attack  within  neutral  jurisdiction,  be  resisted 
and  captured*  But  should  all  these  grounds  fiiil,  the 
captors  may  stand  upon  the  effect  of  the  treaty 
of  peace  in  quieting  all  titles  of  possession  arising  out 
of  the  war.^  As  between  the  American  captors  and 
the  British- claimant,  the  proprietary  interests  of  the^ 


si  conaidera  tosto  sotto  Tasilo, 
e  protezioie  dolla  nazione  pa- 
cilica  ed  arnica:  laonde  se 
fo8«e  permesso  di  'continuare 
il  corso  fino  alls  spiagga  neu- 
trally potrebbe  anche  conlin- 
uarsi  n«l  porto  mcdesimo  ed 
incendiaro  perfino  la  citta  ove 
rioseguita  nave  si  fosse  rifu- 
giata.  Lo  stesso  Casaregi 
connobe  in  appre&ho  lo  sbaglio 
preso  su  di  questa  materia  o 
scordo  questia  sua  dottrina, 
gtacche  soatenne  di  poi  Fopi- 
nione  in  altro  discorso  posteri- 
ormente  scritto  daJni/'  *'Ant 
naves  inimicae  {ti  bsc  est 
secunda  parsdistinctlonisprin- 
eipalis)  reperiuntur  intra  Por- 
iuBf  ?el  sub  prasaidiisy  vol  arci- 
b«9  ■lailtimts  alieujus  |irinci- 


pis  alienif  aut  in  pari  ita  fici^ 
no,  uttela  tormentove  muralia 
maritimaa  arcia  illuc  adigi 
possint,  tunc  ciCra  omne  diibi- 
um  dictae  naves  hostillesy 
eoque  minus  naves  communis 
anfici  principis  recognoscir 
▼isitariy  et  depraedari  subquo- 
▼is  piraetextu  roinime  Talent* 
quia  dictae  naves  non  minus 
sunt  sub  custodia  et  protectfb- 
ne  talis  principis,  quam  sunt 
illius  subditi  intra  civitatis 
muros  existentes."  Optimus 
textus  est  in  lege  3.  §fin.  ff. 
De  adquir.  rer.  dom.  Ibid. 
"Quidquid  autem  eorum  cdep* 
erimus,  eo  usque  nostrum  esse 
intelltgiter,  donee  nostra  cus- 
todia coercetur.'*  Casaregis 
Disc.  174.  n.  II.  Ibid." 


a  The  Anna,  5  Rob.  345. 

h  VneaUmon  Capi.  307.  and  the  authorities  there  cited. 

Vol:  III.  67 
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ttii,  latter  was  completely  devested  6y  the  capture.  T6e 
Thii'Anne  ^^^^^  ^^  ^'^^  captoca  acq.uired  in  war  was  confisAcd  by 
bringiDg  the  capered  property  infra  prandia.  The 
neutral  geTcmiiient  has  ncr  right  to  interpose,  in  order 
td  prevent  the  eicecution  of  the  treaty  of  peace  in  this 
Bespect,  by  eb^rpeOmg  restitution  to  British-  subjects; 
fltontrsry  to  the  treaty  to  whieb  the|t  are  parties^  The 
ti«sutral  government  mayy  perhaps;  require  some  atone- 
ment for  the  vialatioQ  of  its  territory,  but  it  has  ne 
iigbt  to  require  that  this  atonement  shall  inelude  any 
sucrifice  torihe  BritfsK  claimnt* 

Mr»  Haiqpery  in  reply,  insisted  that  the  claim  of 
isuutraT  territory^  as  invalidating  the  capture^  might  be 
set  up  by  a  consul  as  wefl  as  any  other  public  min« 
ftter.  He  may  be  presumed  to  have  been  authm^ 
zed  to  inteipose  it  by  his  government;  and  in  the 
case  of  the  Vrow  Anne  Cathanna/^  it  does  not  appeal 
tfiat  any  proof  was  given  to  the  court,  that  the  Portu- 
guese consul,  was  specially  instructed  to  make  the 
suggestion.  However  partial  and  unjustifiable  may 
have  been  the  conduct  of  Spain  in  the  late  war^ 
it  haf.not  yet  been  considered  by  the  executive  gov. 
cmment  and  the  legislature,  (who  are  exclusively 
ehargeil  with  the  care  of  our  foreign  refatidos,)  as- 
forfeiting  her  fight  still  to  be  considered,  in  courts  o£ 
lustice,  as  a  neutral  state.  In  the  case  of  Elixa 
Ahn^*    Sirv  W,.  Scott,  went  on. the  ground  of  tte 
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egil  existence  of  a  \var  between  Great  Britain   and 
Sweden,    although   declared    by  Sweden    only;   and 
that  the    place  where    the  capture   was    made    wag 
in  the  hostile    possession    of  the.  British   mnns.     The 
obaervatro.ns  thr.own  out  by  him  in  delivering  his  jM^g^ 
ment,  as  to  the  necessity  of  the   neutral  state  main 
taining  a  perfect  impartiality  between  the  belligerents^ 
in  order  to  support  a  t:1aitn   of  this  sort  in  the  prize 
court,   were   superfluous ;  because   the  fapts    sViowel 
that  Sweden  was   in   no  respect  to  be  consixlered  at 
neutral,  having  openly  deckred  war  lagainst    Great 
Britain,  and  a  coiiti!feec  declaration  being  tinnecessary 
to  constitute  a  state  of  hostilities.     As  to  the  alleged 
resistance  of  the  captured  vessel,   it  was  a  presnatuve 
defence    t>nly,  commenced  in  consequence  of  appre* 
liensions  from   Carthagenian  rovers,  which  frequent 
ed  those  seas  9  and  being  the  result  of  misapprehen«> 
fion,  could  confer  no  right  tp  capture  where  none  pre* 
piously  existed.      Being  in  a  neutral   place,  the  ves« 
sel  was  entitled    to  the  privileges  of  a  neutral*     Re* 
siiftance  to  search    does  not  always  forfeit  the  privi* 
lege^of  neutrality ;  it  may  be  excused   under  circupft- 
stances  of  misapprehension,     accident,  t>r    mistalre^* 
But  resistance  to  search  by  a  neutral  on  the  high  seas 
is  generally  unjustifiable.     Here    the  rigbf  of  search 
could  not  exist,  and,  consequently,  an^atten^pt  to<ix- 
crcise  it  might  lawfully   be  resisted.     Finding  the  nen? 
tiral  territory  no  prt>tec4ion,    the  Captured    vessel   le^ 
somed  her  rights  as  an  enemy,  and  attempted  to  de- 
fend herself.     The  titles  of  possession,  which  are  said 

•  The  St  Juan  Baptists,  d&e.  5  Rob,  36. 
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1918.      to  be  confirmed  by  a  treaty  of  peace,  are  those   which 
-i^^^TT^'    :arise  from  sentences  of  condemnation,   valid    or  inra-'. 

'Toe  A^nna.  ' 

lid:;  but  the  principle  cannot  be  applied  to  a  mere  tor- 
tious posseHsion,  unconfirmed  by  any  sentence  of 
condemnation  like  the  present*  The  capture  being 
invalid  ab  initio,  and  the  former  proprietor  being  re- 
habilitated in  hisrights  by  the  intervention  of  peace, 
may  interpose  his  claim  at  any  time  before  a  final  sen" 
tence  of  condemnation. 

***^  "*•       jjr.  Justice  Story  delivered  the  opinion  of  the  court 
The   first  qnestion  which  is'  presented  to   the    court 
is,  whether  the  capture  was  matte   within   th6  territo* 
rial  limits  of  Spanish   St.   Domingo.     The  testimony 
of  the  carpenter  and  cook  of  thcr  captured   vessel  dis- 
tinctly asserts  that  the  ship,  at  the  time  of  the  capture, 
was  laying  at  anchor  about  a  mile  from  the   shore  of 
the  island.     The    testimony   of  the    captors  as  dis- 
tinctly asserts,  that  the   ship  then   lay    at  a  distance 
,of  from  four  to  five  miles  from  the    shore.     It   is  con- 
tended, by  the  counsel  for  the  claimants,  that  captors^ 
are  in  no  cases  admissible   witnesses  in  prize  causes 
being  rendered  incompetent  by  reason  of  their  inte- 
rest.    It  is    certainly  true,   that,   upon  the  .original 
hearing,  no  other  evidence   is    admissible  than  that  of 
the.  ship's  papers,    and  the  preparatory    examinations 
of  the   captured  crew.     But,   upon  an  order  for  far- 
Capion  are  ther  pt oof,  where  the  benefit  of  it  is   allowed  to  the 
ftn«rii,^yhrrD''"P^"''^T  ^^^"  attestations   are   clearly   admissible  evi- 
ierWto**"^!^*"^^'     This  is  the   ordinary '  course  of  prize   courts, 

uin  Uie  eir^esDecially  where  it  becomes  material   to   ascertain  the 

cunntoncci  of 

jdii  capiw^  ^  j^irj^umstances  of  the    capture  ;  for  in  such  cases  the 
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heitflie  as  much  within  the  knowledge  of  the  captor^     1848. 
as  the  captured  ,  and  the   objection    of   interest  ge-  rpf^'^^^ 
nerally  applies  as  strongly  to  the  one  party  as  to  the 
oth^r.     It  is  a  mistake,  to  suppose  that  the  coromoti 
law  doctrine,  as  to  competency,  is' applicable  to  prize 
proceedings.     In  courts  of  prize,  no  person  is  incompe- 
tent merdy  on  the  ground  of  interest.     His  testimony 
is  admissible,  subject  to  all  exceptions  as  .to  its  credi- 
bility.   The  cases  cited  at  the  argument  distinctly  sup- 
.  port  this  position  ;  and  they  are  perfectly  consistent 
with  the  principles  by    xrhich  courts  oV  prize,  profess 
to  regulate  their    proceedings.      We   are,  therefore, 
of  opinion,  that  the  attestations  of  the  captors  are  le-. 
gal. evidence  '  i  the  case,  and  it  remains   to  examine 
their    credit.      And  without   entering  into  a   minute 
examination,  in  this  conflict  of  testimony,  we  are  of 
opinion,  that  the  weight  of  evidence  is,  decidedly,  that 
the  capture  was  made   within  the  territorial  limits  of 
Spanish  St.  Domingo. 
And  this  brings  us  to  the  second  question  in  the  cause; 

and  that  is,  whether  it  was   competent  for  the  Spanish  A-cowul  can 
1  11  #.1. '        #^  .  notmterpoMt 

consul,  merely  by  virtue  of  his    omce*  and  without  the  claim  for  th^ 

special   authority  of  his   government,  to   interpose  a  neutral  urrito 

claim  in   this  case  for   the  assertion  of  the   violated  i^i**auth^ 

rights  of  his   sovereign.     We  are  of  opinion,  that  his  "'X  ®^  **"  *^' 

Z  r  ^'  111  vcrnmeni. 

off  ;e  confers  on  him  no  such  legal  competency.     A 

consul,  though  a  public  agent,  is  supposed  to  be  cloth- 
ed with  authority  only  for  ccinmercial  purposes.  He 
has  an  undoubted  right  to  interpose  claims  for  the  res- 
fitution  of  property  belonging  to  the  subjects  of  his  own 
country;  but  he  is  hot  considered  as  a  minister,  or  di  • 
plomatic  ageni  of  his   sovereign,  intrusted,  by  virtue 


446  CASES  IN  THE  SUPREME  COURT 

18lb«      of  his  office,  with  authority  Co  represent  him  in  his  ne 


Th«  AnniB 


gotiations  with  foreign  states,  or  to  vindicate  his  prero- 
gatives. There  is  no  doubt,  that  his  soveieign  may 
specially  intrust  him  with  such  authority;  but  in  such 
case  his  diplomatic  character  is  superadded  to  his  ordi- 
nary powers,  and  ought  to  be  recognized  by  the  gov- 
ernment within  whose  dominions  he  assumes  to  exer- 
cise it.  There  is  nd  suggestion,  or  proof,  of  any  such 
delegration  of  special  authority  in  this  case ;  and  there* 
fore  we  consider  this  claim  as  asserted  by  an  incompe- 
tent person  and  on  that  ground  it  ought  to  be  dismiss- 
sed.  It  is  admitted,  that  a  claim  by  a  public  minister, 
or  in  his  absence,  by  a  charge  d^affairs  in  behalf  of  bis 
sovereign  would  be  good.  But  in  making  this  admission, 
it  is  not  to  be  understood  that  it  can  be  made  in  a  court 
of  justice  without  the  assent  or  sanction  of  the  govern- 
ment in  whose  courts  the  cause  is  depending.  That  is 
a  question  of  great  importance^  upon  which  this  court 
expressly  reserve  their  opinion,  until  the  point  shall 
come  directly  in  judgment. « 

The  claim  of  the  Spanish  government  for  the  vio- 
lation of  its  neutral  territory  being  thus  disposed  of, 
it  is  next  to  be  considered  whether  the  British  claim- 
ant can  assert  any  title  founded  upon  that  circum- 
stance. By  the  return  of  peace,  the  clf.imant  became 
rehabilitated  with  the  capacity  to  sustain  a  suit  in 
the  courts  of  this  country;  and  the  argument  is  that 
a   capture    made   in    a  neutral    territory  is^  void  and 

m  See  Vivetth  ▼.  Becker,  3  MauU  and  Seln^,  SS4.  at  lo  the  cgtent 
of  the  pewen  end  privlleses  of  coojiaii. 
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therefore,  tbe  title  by  capture  being  inTalid,  the  Brl-.      W|** 
tUh  owner  has  a  right  to   restitution.     The    difficulty  ,||^  A^b. 
of  this  argument  rests  in  the  incorrectness    of  the  pre-  .a    ctpciirs 
mises.     A  capture  made    vrithin  neutrd  waters  i^yMimkarv     is 
between  enemies,  deemed,  to  all  intebts.  and  P«rpow«>[^iS^wI 
right<al ;  it  is  only  by  tbe  oeutjal  sovereign  that  its  ^^•^'••JJJi^,^ 
g4l  validity  can  be  called  in    question* ;  and  as  to  1^>>>^  K^5*" JJJ^ 
.and  him  only,  is  it  to  be  considered    void.    The  tne-|j^ 
my  has  no  rights  whatsoever  ;  and  if  the  neutral  sove- 
reign- omits  or  declines  to  intev'pose  a  claim^  the  pro- 
perty is  condemnable«/tfr^  hellff  to  tb%«  captors^    This 
is  the  clear  result  of  the  authoiities;  and  the  doctrine 
rests,  on  well  estabFished  principles  of  public  law.* 

There  is  one  other  point  in  the  case  which,  if  all  othpCaptoroi  ship 
er  difficulties  were  removed,  would  be  decisive  against  eing  hosiiiHiM 
the  claimant.    It  is  a  fact  that  the  captured  ship  first  ^£?*|Jj^^2 
comQ^enced- hostilities  against  the  privateer.     This  {•IJJ^^  ''•*•• 
^admitted  on  all  sides ;  and  i I  is  no  excuse  to  assert  that 
it  was  done  under  a  mistake  of  the  national  character 
of  the  privateer,  even  if  this    were  entirely  made  out 
in  the  evidence.     While  the  ship  was  lying  in  neutral 
wUers^  she  ¥rai  bound  to  abstain:  from  all'  hostilities, 
except  in  self  defence.    The    privateer  had  an  equat 
title  with  herself  to  the  neutral'protection^.and  was  in 
no  default  in  approaching  the    coast  without  showiop 

a  The  same  rule. is  adhered  councilor  pii'zes  refused  les- 

t»  in.  the   prize    practice    of  titution,  because  the  Spanisk 

France*  and  was  acted  on  in  governmept  did  not  interpose 

the  case  of  the  Sanefu  Tnuiia  a  claim  oi|  accciunt  of  ite  viq- 

a  Russian    vesfcl,  captured  lated  territory.    BmnuwunU^M 
within  a  mile  and   a  half  <»f   TrtauboUn  of  D$    Baimt^ 

the  coast  of  Spain;  but  the  aim.  Iji.  117. 
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1S18.  her  national  character.  It  t»as  a  Tiolation  of  that 
j%^TT^  neutrality  lyhioh  the  captured  ship  \ras  bound  to  ob- 
*  serve,  to  commence  hostilities  for  any  purpose  in  these 
waters;  for  no  vessel  coming  thither  was  bound  to 
submit  to  search,  or  to  account  to  her  for  her  conduct 
or  character.  When,  therefore,  she  commenced  hos- 
tilities, she  forfeited  the  neutial  protection,  and  the 
capture  was  no  injury  for  which  any  redress  could  be 
rightfully  sought  from  the  neutral 'sovereign. 

The  conclufiien  from  all  these  views  of  the  ease  is, 
that  the  ship  and  cargo  ought  to  be  condemned  as 
good  piize  of  war.  And  the  only  remaining  inquiry 
is,  whether  the  captors  have  so  conducted  themselvjfs 
as  to  have  forfeited  the  rights  given  by  their  cbmnis- 
sion,  so  that  the  condemnation  ought  to'  be  to  the 
United  States.  There  can  be  no  do\»bt,  that  if  cap*- 
tors  are  guilty  of  gross  misconduct,  or  laches,  in  vio- 
lation of  their  duty,  courts  of  prize  will  visit  upon 
thepi  the  penalty  of  a  forfeiture  of  the  rights  of 
prize,  especially  where  the  government  chooses  to 
interpose  a  claim  to  assert  such  forfeiture.  Cases  of 
gross  irregularity,  or  fraud,  may  readily  be  imagined 
in  which  it  would  become  the  duty  of  this  court  to  en- 
force this  principle  in  its  utmost  rigour.  Hut  it  has 
never  been  supposed  that  irregularities,  which  have 
arisen  from  mere  mistake,  or  negligence,  when  they 
work  no  irreparable  mischief,  and  are  consistent  with 
good  iaith,  have  ordinarily  induced  such  penal  con- 
sequences. There  were  some  irregularities  in  this 
case;  but  there  is  no  evidence  upon  the  record  from 
which  we  can   infer  that    there   was  any  fraudulent 
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•sppressioii^  or  any  gross  misconduct  incomtTstent  with  1818« 

good  ftith ;  and,  therefore,  ye  are  of  opinion,  that  ^^^"^^^ 

condentoation  ought  to  be  to  the  captors..  v. 

It  is  the  unanimous  opinion  of  the  court,  that  the  de-  Jackson. 
cree  of  the  circuit  court  be  afSrmed,  with  costs. 

Decree  affirmed. 


(CoMMoir  Law.) 
Bmowir  r.  Jacxsoit. 

Attongl  ibt  gTMrtMi  m  a  6i—d  ex«eated  qfUr,  bat  rtoorded  S^kn^ 
WMlher  oonvejaiiee  of  Uit  Mm*  land,  baiof  honk  fide  parabaaan  with- 
wit  BOtiea,  ara  bj  law  daemad  to  potfats  tha  baAar  titla ;:  jat  wliart 
L.  aonvajad  to  C.  tba  land'ia  eoatrovanj  tpecifitaOjf.  dateribiog  hiat* 
aalf  aa  daviaaa  of  A.  8.  by  wbaoa  tfaa  laad  wm  ownad  in  hia  Ufa  Uom* 
and  by  a  MbMf nam  daad  (whioh  waa  first  racordad)  L.  cooTayad 
to  B»  «*  all  tfaa  rifbt,  titla,  and  alaim,  wbich  ha,  tba  said  A.  8.,  had 
and  ail  tha  right,  titla  and  intaratt  whiah  tha  said  8.  HMa  as  lagataa 
«ad  rsprasantativa  to  tba  said  A.  S.  daaaaaad,  of  all  land  Ijiog  and 
Mnf  within  tba  stato  af  Kantneky,  whiah  aannot  at  this  tina  ba 
partiaolarly  daaaribad,  wfcatbar  by  daad,  patant,  aortgi^a,  wirray, 
loaatian,  aoniraet,  or  othorwisa,"  witb  a  cofanant  of  warranty 
against  all  parsons  alaiming  undar  L.  his  hairs  and  assigns ;  it  waa 
Md,  that  Iha  latter  aonvayanaa  oparatbd  on^  t^pan  tondlt,  the  right 
iUUmmdMere9t9f^whiek  um  thminL.tmdwhiekhe  derwei/rmm 
J.  A,  and  conaaqaanUyt  ooold  notdafaat  tbaoparmion  oflliafint 
dMd  apan  tha  land  spaoifioally.canfajad. 

EsmoA  to  the  circuit  court  for  the  district  of  Ken- 
tucky. 
Vol*  hi.  68 
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lSlt«         This  wi|s  an  action  of  ejectment,  brOHght  bj  tb# 
defendant  in  error   against  the  plaintiff  in  errbr^  t» 
recover  th^  possessidn  of  certain  lands  in  the  state  of 
Kentucky.    To  support  his  action,  the  plaintiff  b^low 
showed  the  fbtlowing  title:    a  pHtent  to  AlcrzaDder 
Skinner;   ihe  will  of   Alexander    Skinner,    deyislng 
all  hts  estate  to  Hepry   Lee ;  and  a  d^ed  from  Henry 
liOe  to.  Adam  Craig,    conveying  the  tract  of  land  in 
controversy  specifically  by  metes    and   bounds,  de- 
scribing hims^  as  devisee  of  Skinner ;  with  a  regu* 
lar    deductiofti  of  title  from    Craig  to.  the  plaintiff. 
The,  deed   from   Lee  to   Craig   was  dated  the  23<)  of 
December,  1790 ;    attested  by    three  witnesses ;    ac* 
knowledged   by  the  jprantor  on  the   15th  of  Decem- 
ber,  1795,  before  two  justices  of  the  peace  m  Virgi- 
nia, and  recorded  in  the  dourt  of  appeals  in  Kentucky, 
on  the  2Bth   of   July,   1796.     The  execution  of  this 
deed  was  proved  by  one  of  the  subscribing  witnesses. 
The  defendant  below  produced  in'*evidence  a  dee4 
from  Henry  Lee  to  Henry  Banks,  dated  the.  JOh  of 
May,   1795,  acknowledged  before  the  mayor  of  Rich- 
mond, Vir^nia,  on  the  13ih  of  May,   1796,  and  re- 
coi;ded  in  the  court  of  appeals  of  Kentucky,  on  the 
11th  of  July,  1796,  granting  'Ull  the  right,  title,  and 
claim  which  he  the  said  Alexander  Skinner  had,  and 
all  the  right,  title,  and  interest  which  the  said  Lee 
holds  as  legatee  and  representative  to  the  baid  Alex- 
ander Skinner,  deceased,  of  all  land,  lying  and  being 
within  the  state  of  Kentucky,,  which  cannot  at  this 
time  be  particularly  described,  whether  they  be  by 
de!ed|^]^tent|  mortgage,  survey,  ipcatioO}.  contract  or 
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©therwise,"  trith  a  covenant  of  warranty  against  all       Itlt^ 
persons  claiming  under  Lee,  his  heirs  and  assigns.  Btowk 

Upon  this  testimony  tlie  defendant's  counsel  moYcd  ^^ 
the  courjt  to  instruct  the  jury,  that  by  virtue  of  the  Jackson, 
deed  aforesaid,  from  Lee  to  Banks,  first  acknowledg- 
ed and  first  recorded,  the  legal  title  was  vested  in  the 
said  Banks  to  the  land  in  question ;  that  the  deed  un. 
der  which  the  plaintiff  claimed  was  not  operative 
and  yalid  against  the  deed  to  Banks,  and  that  the 
said  deed  to  Banks  showed  such  a  legal  title  out  of 
the  plaintiff  as  that  he  could  not  maintain  his  action 
The  question  of  fact,  whether  the  deed  of  Lee  to 
Craig  was  duly  executed  on  the  day  it  bears  date 
was  left  by  the  court  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opiniou  of  the  court, 
«pon  the  question  of  law  arising  in  the  cause.  Judg- 
ment vras  thereupon  rendered  for  the  plaintiff  by  the 
court  below,  and  the  cause  was  brought  to  thb  court 
by  vrrit  of  error. 

The  cause  was  argued  by  Mr.  Tathaij  for  the  plain-  -8*"^  Si. 
tiff  in  error,  and  by  Mr.  A^oim,  for  the  defendant  in 
error. 

Mr.  Justice  Todd  delivered  the  opinion  of  tht  Mmr$k7tL 
court.  In  this  case  the  question  of  fact,  whether  the 
deed  of  Henry  Lee  to  Adam  Craig  was  duly  execu* 
ted  on  the  day  it  bears  date,  was  left  by  the  court  to 
the  jury,  and  upon  the  evidence,  they  properly  found 
a  verdict  in  favour  of  that  jdeed,  as  an  existing  deed 
at  that  time. 

The  material  question  for  the  consideration  of  this 
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1818.      court  it,  whether,  under  thecircumitancet  of  fhiicai 
the  deed  of  Henr  j  Lee  to   Henry  Banks,  whieh 
executed  fi^fitr^  but  recorded  h^wt^  the  deed  of  Lee  to 
Craig  hag  a  priority  over  the  latter. 

This  depends  upon  the  construction  of  the  ktrm$ 
of  the  conveyance  from  Lee  to  Banks  ;  for  if  it  con- 
veys the  same  land  as  the  deed  to  Craig,  then  the 
parties  claiming  under  it,  being  bona  fii/t  purdiaserSy 
without  notice  of  Craig's  deed,  aie  by  law  deesMd  to 
possess  the  better  title. 

It  is  necessary  to  bear  in  mind,  that  Alexander 
Skinner,  by  his  will,  devised  all  hi]i  real  estate  to.  Lee, 
and  that  Lee,  by  his  deed  to  Craig,  conveyed  the 
tract  of  land  in  controversy,  specifically  by  metes  and 
boundary,  describing  himself  as  devisee  of  Skinner* 
By  his  deed  to  Banks,  he  grants  ^'all  the  right,  title 
and  claim,  which  he  the  said  Alexander  Skinner  had, 
And  #11  the  right,  title,  and  interest  which  the  said 
Lee  Aoldf  as  legatee  and  representative  to  the  said 
Alexander-  Skinner,  deceased,  of  all  land,  lying  and 
.being  within  the  state  of  Kentucky,  which  cannot  at 
this  time  be  particularly  described,  whether  they  be 
by  deed,  patent,  mortgage,  survey,  location,  contract* 
or  otherwise  ;"  and  then  follows  a  covenant  of  war 
ranty  against  all  persons  claiming  under  Lee,  his  heirs 
and  assign's, 

A  conveyance  o^  the  rights  tiHe^  and  interest  in  land, 
is  certainly  sufficient  to  pass  the  land  itself,  if  tiie 
party  conveying  has  an.  estate  therein  at  the  time  of 
the  conveyance;  but  it  passes  no  estate  which  was 
not  then  possessed  by  the  party.  If  the  deed  to 
Bapks  had  stopped  after  the  wovds-^*.  all  the  right, 
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title  and  claim  which  Alexander  Skinner  had,"  there      ^M. 
might  be  strong  ground  to  contend,  that  it  embracedjall     j]!^ 
the  lands  to  which  Alexander  Skbner  had  any  right,        y. 
title,  or  claim,  at  the  time  of  his  death,  and  thus  hare  Jp^hsoa. 
included  the  lands  in  controversy.    But   the  court  is 
of  opioion,  that  those  words  are    qualified    by  the 
succeeding  clause,  which  limits  the'conyeyance  to  the 
righiy  litfe,  os^  daimy  which  Alexander  Skinner  had  at 
the  time  of  his  decease,  and  which  Lee  itlso  KM  at  Me 
'Anuofhii  ^veyance,.and.couplingboth  clajises  togeth- 
er, the  conveyance  operated  only  upon  &nds,  the  right, 
title,  and  interest  of  which  was  then  in  Lee,  and  which 
ke  derived    from    Skinner.     This  constmcfion  is,  in 
the  opinion  of  the  court,  a  reasonable  one,  founded  on 
the  apparent  intent  of  the  parties,  and  corroborated  by 
the  terms  of  the  covenant  of  warranty.    Upon  any  olh- 
«r  construction,  the  deed  must  be  deemed  a  fraud   upon 
the  prior  purchaser':  but  in  this  way   both  deedl  may 
well  stand  together,  consistently  with   the  innocence 
of  all  parties* 

Judgment  affirmed. 


{pOUUOV  LAW.) 

£tan8  t.  Eatom. 

Undar  1^  f  (h  f  fction  of  the  Dmtant  law  of  179S,  chi  156.  tho  defood- 
ant  pletded  the  i^vnaral  itam,  and  xava  notice  that  be  woiila  prove  at 
lii%  trial,  that  the  macbiDe.  for  I  he  ue  of  which,  withom  licante,  the  tait 
waa  btomht.  bad  been  a«ed  preYiow  to  the  alleged  ioYention  of  the 
phUmiir,  iaa^Toral  placea  which  were  apecified  in  the  notice,  er  in  feme 
•f  them,  Vmd  alio  at  aandry  oihar  plaeea  in  Pennsylvania,  Marjlaod,. 
m4  tletwbtra>  ^  United  States.*'  The  dprendant  having  gives. 
tVhMocena  tofome  of  ihe  piaoea apecified,  offered  evideaee  aa  to  othera 
■br^ptbifird.  -Held,  that  this  evidenca  waa  admiaiible.  But  the  pow" 
wm  of  the  ooart,  id  each  a  caiae,  are  snffieiant  to  prevent,  and  will  be  fs 
•rtiaad  to  prevent,  the  pateotaa  from  being  injured  by.aarpriee. 

TaatiiQonjf  on  the  pm^t  of  the  plaintiff,  thmt  the  peraona  of  whoee  pri- 
<»rBiieof  the  naiehii^  the  defendant  had  given  evidence,  bad  paid  the 
plmiotiirfur  lioeneea  to  n»e  th«  machine  since  hia  patent,  ought  not  to  h« 
•bsolutely  rejected,  ihongh  entitled  fo  very  little  weight 

Qiiaar,  Whether,  vnd<ir  «the  general  patent  law,  improvemtato  §■ 
different  machines  e  in  be'fedmprehended  in  the  same  patent,  so  ns  te 
gives  right  to  the  e  elusive  nse  of  aeveraJ  machines  aeparately,  as  well 
as  m  right  to  the  esdniife  uee  of  tkopo  mschines  in  combination  t 
>  However  this  may  be,  Ihe  act  of  the  Hat  Jannary,  1806.  cb.  117 
'«lbr  tlie  relief  ef  Oliver  Evans."  aothorizes  the  issuing  to  him  of  a  pit- 
«Bt  for  hie  iaveatian,  diseovery,  and  improvements,  in  the  art  of  asaaa- 
Ibetaring'floar,  and  in  tbs  several  machinea  applicable  to  that  porpoea. 

^umrtt  Whether  congress  canoenstitationally  decide  the  fact,  that  a 
partiealar  iadkvidaal  is  an  aathor  or  ihveator  of  a  certain  writing  or  faivea- 
tiaatao  as  to  praolade  judicial  inqniry  into  the  originality  of  thr  aathar- 
rfiipar  invention? 

Be  this  as  it  may,  the  aet  for  the  relief  of  Oliver  Evans  does  not  da- 
•ida  that  faet,  bat  leaves  the  qaesiion  of  invention  and  inpruvemeat  epaa 
la  iavastigatifliii  ande*'  the  general  patent  law. 

Under  the  siith  section  of  the  patent  law,e^.  156.  if  the  thing  saaurad 
by  palaal  had  baaa  in  asa,  or  had  been  described  ia  a  pablia  work  aa- 
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Hfipr  l»lb«  ra#p9Md  4:aeoT«ry.  |h«  pittat    m  void,  wb^tlMr  tbft  pH-       Mf^i 
«OtMi  had  t  knbwiedf e  of  ibM  preyioot  ofe  or  datrriptioo,  (M'.fpt 

Oliver  £▼»!>•  mayclnfin,  andar  hit/pilentt  tba,exoliiti?«  oaaorbif  in- 
VMtloM  aad  improlieineiil  in  the  art  of  nanatactarinf  flour  aaid.'  iMil> 
«ld  10  slMMferal  maehinea  which  be  liaa  ioYaiiJed,  and  m  bii  hapw^ 
mmUL  M  VMbiBei  pravieatlj  dmownd.  Bat  wlier«  bii  elalt'ii  fcr  m 
inproTemeBt  on  a  maebine,  be  natt  show  tbaeitentorbia  iaBf^veaBeof 
io  iMt  i  penon  Mndefataadiag  the  a«bjeet  maj  cenpraband  diatiaallj  in 
wbat^  coMiaia. 

Tbb  aei  Ibr  tbe  relief  efO.  E.  ia  engraneden  the  general  patMK  Ih^ 
M'  aa  to  give  hiai  a  right  le  aoe  in  the  eo^ait  oonri,  fer  an  inlHngwant 
of  bl»  patent  righta»  ahboagh  the  defendant  maj  be  a  eitiaan  of  tbnanaio 
aUfofrltbhrnaelf. 

£i:irQri  to  the  circait  court  for  th^  distrie^  of  P^nnajl* 

This  "was  ap  action  brought  by  the  plaintiff  in  error; 
against  the  defendant  in  error,  for  an  afle^ed  infringe-* 
meht  of  the  plaintiff's  patent  right  to  the  use  of  his  im- 
pirored  Aopp«r-5oy,<  one  of  the  several  machines  diitfpT*^ 
ered,  invented,  improved,  and  applied  by  him 'to  the 
art  ot  manufacturing  flour  and  meal,  Which  patent  was 
granted  on-the  224  January,  1808.  The  defendant 
pleaded  the  general  issue,  and  gi^ve  the  notice  hereaf-^ 
ter  stated.  The  Verdict  was  rendered,  and  Judgment 
givcfn  thereupon  for  the  defendant  in  the  court  below  ; 
on  which  the  cause  was  brought^  by  writ  of  errox»,t0  tbia 
court. 

At  the  trial  in  the  court  below,  the  plaintiff  gave  in 
evidence,  the  several  acts  of  congress  entitled  respec« 
lively,  ^^An  act  to  promote  the  progress  of  nge- 
ful  arts,  and  to  repeal  the  acts  hetetofore  made  for 
that  purpose;^'  An  act  to  extend  •*  the  privilege  of 
obtaining  patents^  for   useful  discbriiriea  and   inveor 
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181S.      tions;  to  certain  perscniB  therein  mentioned,  and  to  eo' 

Efaas     large  aAd  defi  ne  pepalties  for   Tiolating  the  rights  of 

▼,         patentees  ;7'  and   "An   act  for  the  relief  of  OliTer 

Eaton.     Evaw;"  the  said  Oliver^s  petition  to  the  secretary   of 

state,  fpr  a  patent,«  and  the    patent  thereupon  granW 

m  <<T0  JAMES  MADISON,  ESQ.  SECRET  ART  OF  STATE  ;. 

The^tstitibn  ofOliver  Erans,  of  the  city  of  PhUaaeipiiiay.a 
citisen  of  the  United  States,  respectfully  showeth. 

That  your  petitioner  having  discoTered  certain  useful  inK 
proTements,  applicahle  to  Tarious  purposes,  hut  particularly  to 
th#  art  of  manufacturing  flour  and  meal,  prays  a  patent  for  the 
same,  agreeably  to  the  act  of  congress,  entitled,  *Hm  Act  for  the 
relief  of  Oliver  Evans." 

The  principiee  of  these  hnprovements  consist,. 

1.  In  the  subdivision  of  the  grain,  or  any  granulated  or 
pulverizedsgbstance;  in  elevating  and  conveying  them  from 
place  ta  place  in  sm.  II  separate  parcels:  in  spreading,  stirring, 
turning  and  gathsring  them  by,  regular  and  constant  motion 
so  as  to  subject  them  to  artificial  heat,  the  full  action  Q£^e 
air  to  cool  md  dry  the  same  when  necessary,  to  avoid  danger 
firpm  fermentation,  and  to  prevent  insects  from  depositing 
their  eggs  during  the  operation  of  the  manufacture. 

2.  In  the  application  of  the  power  which  moves  the  mill,  or 
other  principal  machinerto  work  any  machinery  which  may  h^ 
used  to  apply  the  said  principles,  or  to  perform  the  said  opera* 
fbns  by  constant  moti9n  and  continued  rotation,  to  save  ex- 
pense  and  labour. 

The  machiiMf]^  by  hira  already  invented,  and  used  fmr  sf»ply 
ing  the  above  principles,  consists  of  an  improved  elevatotf 
in  improved'  conveyor,  an  improved  hopper-boy;  an  improved 
drillHind  an  improved  kiln-drier.  For  a  particular  explanation 
of  the  principles, 'and  a  description  and  application  of  the  ma 
chiiies  which  he  has  so  invented  and  dissevered,  he  refers  to 
the  spedfiealions  and  drawing-   here^into  annexed;  and  he  in 
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«d  to  the  said  Oliver,  dated  the  twenty-second  daj  ol      Wt» 
January,  in  the  year  1808;*  and  further  gav4  in  eye-     £^J[^ 

▼• 

ready,  if  the  secretary  of  the  sfatp  shall  deem  itnecdi^ryy  to     talom. 

deliver  models  of  the  said  machines. 

OLIVER  tyANS. 

DFSCRTPTIO.V. 

Of  the  seTeral  machines  inrentcd  by  OWer  Evantf,  and  used 
in  his  improTement  on  the  process  of  the  art  of  mnnufacturing 
flour  t»r  meal  from  grain,  and  which  are  mentioned  in  his  spe». 
cification  as  api)licable  to  other  purposes. 

TVo.  1— THE  ELEVATOR. 

Plate  yi.  Fig  1 .  A  B.  represents  an  elevator  for  raising  grain 
lor  the  granary  O,  and  conducting  it  by  sj/outs  into  a  number 
of  different  gar necs  as  may  be  necessary,  where  a  mill  grinds 
separate  parcels  for  toll  or  pay.  The  uppvr  pulley  being  set 
in  motion,  and  the  little  gate  A  drawn,  the  buckets  fill  as  they 
pass  under  the  lower,  and  empty  aa  they  poas  over  the  upper 
pulley,  and  discharge' into  the  moveal>itf  spout  B,to  be  by  itdi* 
rected  to  any  of  the  different  gamers. 

Fig,  2  Part  of  the  strap  andi  bucket,  showing  how  they  ar# 
attached. 

A,  a  bucket  of  sheet  iron,  formed  from  the  plate  8,  which  is 
doubled  up  and  rivited  at  the  corners,  and  rivited  to  the  strap. 

B,  a  bucket  made  of  tough  wood,  say  willow,  from  the  form 
9,  being  bent  at  right  angles  at  e  c,  one  side  and  bottom  cover* 
ed  with  leathert  and  fastened  to  the  strap  by  a  small  strsji  of 
leather,  passing  through  its  main  strap,  and  tacked  to  its  sides. 

G,  A  lesser  bucketH>f  wood,  bottomed  with  leather,  the  strap 
forming  one  side  of  it. 

D,  a  lesser  bucket  of  sheet  iron,  formed  from  the  plate  I K 
and  rivited  to  the  strap  which  forms  one  side  of  the  bucket* 

Fig.  6.  ThefbriAof  a  gudgeon  for  the  lower  pulleir 

(6)8eenototpaga461. 
Vol.  IIL  69 
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I9{t.      dence,  that  an  agent  for  the  plaintifT,   wrote  a  note  to 
the  defcodent  in   answer  to   which,  he  called  on  the 

T.  The  fonn  of  the  gudgeons  of  the  abafl  of  the  upper  puW 

12.  The  form  ol  the  backle  for  tightening  the  elevator  strap. 

Fig.  17.  plate  Tii,  represents  a  a  elevator  applied  to  raise 
grain  into  a  granary,  from  a  wharf,  &c.  hfa,  horse* 

16,  represents  an  e)e?ator  raising  the  meal  in  a  grist-inilL 

i  8,  represents  an  elevator  ivrouglit  by  a  man. 

Plato  viii,  35,  99,  represents  an  elerdtor  raising  grain  ffon 
the  hold  of  a  ship. 

33, 34,  represents  an  elevator  raising  meal  from  three  pair 
of  stones,  in  a  Of>ur  mill,  with  all  the  improvements  complete. 

.  Plate  ix,i  J*'ig.  I.  CD  represents  an  elevator  raising  grmn 
from  a  waggon.  £.  represents  the  moveable  spout,  and  man* 
ner  of  fixing  it,  )Kh^  to  direct  the  grain  intp  ibe  difierent  apart* 
Stents. 

Plato  X.  2,3,  and  II,  12,  represents  elevators,  applied  to 
nise  rice  in  a  mill  for  llhdling  an^l  cleaning  rice. 

The  straps  of  elevators  are  best  made  of  white  harnesvc 
leather. 

Wb.  IL— THE  CONVEYOR. 

Plate  vi.  fig.  3,  represents  a  conveyor  for  conveying  meal 
from  the  millstones  into  the  elevator,  stirring  it  to  cool  at  the 
same ^operat ion,  showing  how  tlie  fii;;hts  are  set  across  the  spi- 
ral line  to  change  from  the  principle  o  fan  endless-screw  to  that 
of  a  number  of  ploughs,  which  answer  better  for  the  purpose 
of  moving  meal,  showing  also  flie  lil'iing  flights  set  broadside^ 
foremost,  and  the  manner  of  connecting  it  to  the  lox^er  pallef' 
of  the  elevator  which  turns  it. 

Fig,  4.  The  gudgeon  of  the  lower  pulley  of  the  elevator 
connected  to  the  socket  of  the  cnnvevor. 

6.  An  end  view  of  the  socket  and  the  band  which  iastens  si 
to  the  conveyor 
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agent  at  Chamllersburg,  at  the  house  of  Jacob  Sny-      16t8. 
(ter,  on  ^  nmth  t)f  August,  1813 ;  there  wer^  a  num-    ^T^'*'"^ 

Plate  viil.  ST,  36.-4  re^reaenU  a  conveyor  lor  cornqriag     pwn 
grain  from  the  ship  to  tue  elevator  4 — 5,  with  a  joiiit  at  36^  to 
lot  It  rise  and  Io#er  with  tlje  tide* 

44— 45«  A  conveyor  for  conveying  grain  to  difierentgarnera 
from  an  elevator. 

S\ — 3^.  A  conveyor  for  <5onveying1»tl  flourlo  the  n^Mrda* 
fator,  or  the  coarse  flour  to  the  eye  of  the  atone. 

Plate  ix,  Fig,  1 1 9  represents  a  conveyor  for  coB?e|rlhg  tke 
meal  from  t\vt»pair  of  etoxies,  to  the  elevator  connected  to  the    . 
pullejy  which  turns  tl:em  both. 

Plate  X.  2 — 1 1,  represents  conveyors  applied  to  conv^'ilbB^ 
in  a  rice  mill,  from  s.  boat  or  ivaggon  to  the  elevator^  or  fr^tt 
the  fan  to  an  elevator. 

No.  III.— THE  HOPPERBOY. 

Plato  vii.  Fig.  12,  represents  a  hqpperboy  com()1ete  fbir  {per- 
forming all  the  operations  specified,  except  that  only  one  arm 
is  shown* 

ABt  the  upright  shaft  ;'CED,  the  arms,  whh  flights  and 
sweeps. 

E,  the  sweeper  to  fill  thebolting  hoppers  H(L 
CPB,  tne  brace,  or  stay,  for  steadying  ihe  arms. 
P,  the  pulley,  and  W,  the  weight,  that  is  to  balance  the  arms, 
Co  make  them  play  lij^htly  on  the  meal,  and  rise  or  falj^  as  the. 
quantity  increnses  or  diminishes. 

ML,  the  leader.  N,  tlio  bitch  stick,  which  can  be  flioted  ' 
along  the  leading  hue;  to  shorten  or  lengthen  it. 
^  Fig.  IS.  SdS,  the  arms  turned  bottom  up,  showing  tha  flights 
and  sweepers  complete  at  one  end,  and  the  lines  on^tho'btber 
end  shoiv  the  mode  for  laying  out  for  the  flights,' so  as  10  havd 
4ie  right  inclination  and  distance,  according  to  the  6ircle  de^ 
scribed  by  each,  and  so  that  the  flights  of  one  end  may  tra^k 
between  those  of  the  other./  The  sweepers  and  the  iSighta  at 
each  end  of  the  arms  are  put  on  with  a  thumb  achlw,  so  that 
tkqr  may  be  moved,  and  §6  that  ihesa  fl^tsf  mij:U  MitiiMb* 
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ISIS,      ber  t>f  miUen  present;  the^ defendant  then  told  the 
agent  that  he  had  got  Mr.  Erana'  Book,  a  plate  in 

to  dritll  meal  ootwanla  from  the  centre,  and  at  the  lame  time 
trail  it  round  th«  wliole  circle :  Una  is  of  use  80inetimea»  when 
w^  wish  to  bolt  one  qoaotiiy  which  we  have  under  the  hoppe^ 
bojr,  without  bolting  tliat  which  we  are  grinding,  and  ye^  to 
spread  that  which  we  arc  grinding  to  dry  ^cl  cooly^laying  round 
thehopperbiiy,  coBTenient  to  be  shoreHed  under  h,  as  sotm  as 
^0  wiah  to  bolt  it. 

Fig.  lb.  The  form'  of  the  pivot  for  the  bottom  of  the  op* 
light  shaft. 

14.  The  plate  put  on  the  bottom  ^f  U>e  shaft  to  rest  on  tho 
ahoolder  of  the  pivot ;  this  ptate  is  to  prevent  the  arm  Irom  de- 
•eending  so  low  as  to  touch  the  floor. 

Plate -viii.  Fig^liS,  represents  a  hopperboy  attending  two 
bolta  ina  milU  with  all  the  Improvements  complete. 

.Plate  iz.  Tho  hopperboy  is  shown  over  QQ.  Fig.  4  ia  tho. 
;aln  turned  opaide  down,  to  ahow  the  flights  an  sweepers. 

No.lV— THE  DRILL. 

Plate  vt.  Fig.  *1,  HG  represents  a  drill  conveying  grain  froot' 
the  difl*erent  garnera  to  the  elevator,  iil  a  mill  for  grinding  par 
eels  for  toll  or  pay. 

Pjote  vii.  Fig.  ^6.  Bd  a  drill,  cooreying  meal  from  the  atones 
in  #  grist  mill  to  the  elevator. 

The  strap  of  this  machine  may  be  made  broad,  and  the  sub- 
stance to  be  moved  may  be  dropped  orf  iu  upper  suiface»  to  be 
carried  and  dropped  over  the  pulley  at  the  other  end:  in  this 
caae  it  re^tnres  one  bucket  like  those  of  the  elevator,  to  bring 
op  any  that  may  -lopill  off  the  strap. 

F<ir  full  and  complete  directions  for  proportiotting  all  the 
parts,  constructing,  and  using  the  above-described  machinfeSy 
see  the  book  which  I  have  published  for  that  expreas  purpose, 
entitled,  «« The  Young  Millwright  and  MiUer*s<;uide.*'  See 
pUte  viii.  representing  a  mill,  with  three  pair  of  millstooes, 
with  aU  the  improvements- completOi  eze^  theiufai*drier« 
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AeMitlwrigbt^B  Guide,  and  if  the  agent  woUld  Uke      lO^ 
forty  doUaf  8,  the  defendant  would  giye  it  him;,  the 

J«o.  V,-THE  klLN.DRl£R. 

^latei.s.  F.ij[^.  S.  A.,  the  stoTet. which,  maj  he  coostnictcd 
nmpty  of  9IX  plates,  and  enclosed  by  a  brick  wall  lined  with  a 
«iortar  composed  pf  pulverised  chairoal  and  clay.  B.t  the 
pljpe'yoi-  carrying  dlffhe  smoke.  CC*t  the  aii^ffjpes^  coiineot- 
ing  the  space  between  the  stove  asid  wall  with  the  conttsybt. 
DJ>.9  th^  pipes  for  the  lieatrd  air  to  escape. 

The  air  is  admitted  at  the  air  hole  befaw,- regulated  hy  a  v^ 
gsiler  as  experience  shall  teach  to  be  best,  sp  as  not  to  destroy 
the  principle  which  causes  the  flour  to  Xerment  easily,  and  dasf 
in  tbo  process  of  baking.  The  conveyors  must  be  oeveraf 
telose  y  the  meal  admitted  by  small  holes  as  it  falls  from  the 
miltstones. 

OUVEREVAtiS.'^ 

W5#«-..    1  SamK  H.  Rmith, 

witness,   ^jo^Gaics,junr. 

i  THE  UNITED  STATES  OF  AMERieA; 

To  aUwhom  ikue  leiters  Patent  $hall  come : 

Whereas  Oliver  Evana^ofthe  city  of  Philadelphia,  a  cit^' 
sen  of  the  United  Sintes,  hath  ailegecl  that  ho  hath  invented  d 
new  arid  useful  improvement  in  the- art  of  manufacturing  'flotrr' 
and  mfal,  by  mean?  of  certain  machines,  which  he  terms  sin 
improved  elevator,  an 'improved  conveyor,  on  improved  hop- 
per-boy, an  improved  drill,  and  an  improved  kiln-drier ;  which 
machines  are  moved  by  the  same  power  that  moves  the  mill  or 
other  principal  machinery,  and  in  their  oper:tion  subdivide  any 
granulated  or.  pulverised  substance,  eleviUe  and  carry  the  sataie 
from  place  to  place  in  small  and  separate  parcels,  spread, 
sth*,  turn  and  gather  them  bv  retrular  and  constant  motion^ 
so  as  to  subject  them  to  artificial  bent,  and  the  air  to  dry  and 
<cool  when  necessary ;    a  more  particular  and  full  dcscripiioQ 
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IW^  defes&nt  iiaid  that  his  hopper-boy  was  takm  bMst.m^ 
^mtL  ^^^^  ^^  ^^*  Evan's  book ;  he  said  he  would  give  tio^ 
f /  mofei  alleging,  thai  the  hundred  dollars  the  age/it 
asked  was  too  much;  that  the  stream  on  which  his 
mill  was,  was  a  small  head  of  Conogocheage'.  ^he 
agent  then  declared,  that  if  the  defendant  would  not 
pi^y  him  by  Monday  morning,  he  would  coinm^nce  a. 
•ait  jn  the  circuit  court. 

The  plaintiff  further  gave  in  evidence,  that  another; 
agent  for  the  plaintiff  was  in  the  defendant's  mill  On 
the  iecond  of  November,  1S14,  and  saw  a  hopper^boy 
there,  on  the  principles  and  construction  of  theplajn^ 
tiff's  hopper-boy.    This    witness    had  hea<*d  that  a 

in  the  words  of  the  inventor  is  hereby  annexed  in  a  schedule : 
which  improveoient  has  not  been  known  or  used  beforiD  hb 
application — has  irffirroed  that  he  does  verily  believe  that-  j^ 
is  the  true  inventor  or  discoverer  of  the  said  imprbvemenfy  and 
agreeably  to  the  aot  of  congress  entitled,  <*An  act  for  the  re- 
lief of  Oliver  Evans,'*  which  auihortzes'the  Secietaty  i  of  State 
to  secure  to  him  by  patent  the  exclusive  rigbt  to  the  use  of 
such  improvement  in  the  ortof  chanufacturing  /four  and  meal, 
andiotbo  several  machines  which  he  has  discovered,  impnw- 
ed  aodippiied  to  tliat  purpose ;  he  has  paid  into  the.  treasury 
of  l|ie  United  States,  the  sum  of  thirty  dollars,  delivered  a  rf 
ceiptforthe  same,  and  presented  a  petition  to  (be  Secretary 
of  State,  signifying  s  desire  of  obtaining  anexelusiye  property 
in  the  said  improvement,  and  prayiiig  that  a  patent  ^y  b« 
granted  for. that  purpose :  Tke$e  art  tketrfore  to  grapt,  ac- 
cording to  law,  to  the  said  OKver  Evans  his  heirs,  iidminis* 
tratocs,  or  aasignsf  for  the  term  of  fourteen  years,  from  the 
twenty-second  day  of  January,  1808,  the  full  and  exclusive 
right  and  liberty  of  making,  using,  and  vending  to  others  to 
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right  vasxbtaiticd    under  Pennsylvania  ;  but  did  not      liti. 
known  of  any  rights  under  Pennsylvania  sold  by  the 
plaintiff ;  and  did  not  know  that  it  was    erected  in  any 
mill  after  the    patent  under  Pennsylvania.     The  de** 

be  usedi  the  said  iinprovetnent,  a  description  whereof  wgiren 
in  tbo  words  of  the  said  Oliv  er  Evans  hi mself,  in  the  sched. 
ule  hereto  annexed,  and  is  made  a  part  of  these  presents. 

In  tetlimony  wherecf^  I  have  caused  these  Letter^ 
to  be  made  Patetitt  and  the  seal  ofUie  United 
States  to  bo  hereunto  affised. 

Given  under  my  handi  at  the  city  of  Wash- 
ington, this  twenty-second  doy  of  Janu- 
ary, in  the  year  of  our  Lord*  oue^thou- 
SEAL.  sand  eight  hundred  and  eight,  and  of  the 

independence  of  tb"   United  *^*itosof 
*  merica,  the  thirty-9econd9 

Th':  JEFFERSON. 
By  the  President* 
JAMES  MADISON,  SecreUrycl  State, 

€ity  of  Washington,  To  wit : 

I  DO  HEREBY  CERTIFY,  That 
the  foregoing  Letters  Patent  were  de- 
livered to  me  on  tlio  twenty-second  day 
of  January,  in  the.year  ot  our  Lord, 
one  thousand  eight  hundred  and  eight 
te  be  examined ;  that  I  ha?o  examined 
the  same,  and  find  them  conformable 
la  law.  And  I  do  hereby  return  the 
tame  to  the  Secretary  of  Stole,  within 
fifteen  days  from  the  date  aforesaid,  to 
wit?  on  this  twenty-second  day  of 
January,  in  the  year  aforesaid, 

C.  A.  RODNEY,  Attorney  General  of  the  United  Sftls» 
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ISIS,      fendanfs  hopper-boy  had  an  upright  shaft,  with  a  lead 
^^^^"^    ing  ^rm>  in  thi;  first  place,   and   a   large   arm  inserted 

THE    SCHEDULE 

Referred  to  in  these  letters  patent,  and  making  part  of  tbe  same 
containing  a  doactiption,  in  the  words  of  the  said  Oliver 
£van9,.of  hii  improvemants  in  the  art  of  manufacturing  flour 
and  meal. 

^^My  first  principle  is  to  eleTa^e  the  meal  as  fast  as  it  is  ground 
in  small  separate  parcel,  in  continued  succession  and  rotation 
to  fall  on  the  cooling  floor,  to  spread,  stir,  turn  and  expose  it  to 
the  action  of  the  air,  ns  much  as  possilile,  and  to  keep  it  \m 
constant  and  continual  motion,  from  the  time  it  if  ground  un- 
til it  heholted  :  this  I  do  to  giye  the  air  full  action,  to  extract 
Che  superfluous  moisture  from  ,he  meal,  while  the  heat,. gene, 
rited  by  the  friction  of  grinding,  will  repel  and  tfirow  it  off^ 
and  the  mqre  effectually  dry  and  cool  the  meal  fit  for  bolting 
in  the  coiurse  of  the  operation,  and  save  time  and  expense  to 
(he  tlailler.  Also  to  avoid  all  danger  from  fermentation  by  its 
laying  warm  in  large  quantities  as  is  usual ;  and  to  prevent  in-- 
sects/Vom  depositing  their  eggs,  which  may  breed  the  worms 
often  found  in  good  flaur.  And  further  to  cojiplete  this  prin* 
ciple  so  as  to  dry  the  meal  more  effectually,  and  to  cause  the 
flour  to  keep  sweet  n  longer  space  of  time,  I  mean  to  increase 
the  heat  of  the  mnal  as  it  fills  ground  from  the  millstones,  by 
application  of  heated  air,  that  is  to  sny,  to  kilhdry  the  meal  as 
it  is  ground  instead  of  kilndrying  the  grain  as  usual.  Tbe  flour 
will  be  fairer  and  bette/  than  if  made  from  kilndried  grain,  the 
skin  of  which  is  made  so  brittle  that  it  pulverizes  and  mixes 
with  the  fl3ur.  This  principle  I  apply  by  various  macbinee 
n^ich  I  have  invented,  constructed,  and  adapted  to  tlio  purpose 
^  hereafter  specified,  numbered  1|  2,  3,  4, 5. 

My  second  principle  js  to  apply  the  power  that  moves  the 
mill  or  other  principal  machine  to  work  my  machinery,  and  bj 
tbeoijto  pi^orm  various  operatioivi  which  have  always  heretoe 
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irith  flights,  and  leading  lines,  and  sweepers  ;  a  little      tift.^ 
board, for. the  purpose  of  sweeping  the  meal  in  the 

fore  been  performed  by  manual  force,  and  thus  greatly  to  les- 
sen the  expense  and  labour  of  attending  mills  and  other  ilrorks; 

The  application  of  lhos9  principles,  including  that  of  kiln« 
drying  the  meal,  during  the  process  of  Ihe  manufacture,  or  oth« 
erwiae  to  the  improvement  of  the  process  pf  manufiicturinf 
flour,  and  for  other  purposes,  is  what  I  claim  as  my  inTentioii* 
and  improvement  in  the  art«  as  not  having  been  known  or 
used  before  my  discovery,  knowing  well  that  the  principles', 
oiice  applied  by  one  set  of  machinery,  to  produce  the  desired 
effect,  others  may  be  contrived  and  tariously  constructed,  and 
adapted  to  produce  like  eftecti  in  the  application  of  the  princi- 
ples, but  perhaps  none  to  produce  the  3eSiired  e^Tect  more  com-' 
pletely  than  those  which  I  have  invented  and  lidapted  to  the 
purposes,  and  which  are  herieinafler  specified. 

No.  1 .  THE  ELEVATOR.  Its  use  is  to  elevate  any  grain, 
granulated  or  pulverized  substances.'  Its  use  in  the  manufac- 
ture of  flour  or  meal  is  to  elevate  the  meal  from  the  millstones 
in  small  separate  parcels,  and  to  let  it  fall  through  the  air  on 
the  cooling  flt>or  arfast  as  it  i^  ground.  It  consists  of  i^nend- 
less  strap,  rope,  or  chain,  with  a  number  of  small  buckets  at« 
tached  thereto,  set  to  revolve  round  two  pulleys,  one  at  the 
lowest  and  the  other  at  the  highest  point  between  which  the 
substance  is  to  be  raised.  These  buckets  (ill  as  they  turn  under 
the  lower  and  empty  themselves  as  they  turn  over  the  up])er  pul. 
ley.  The  whole  is  inclosed  by  cases  of  boards  to  prevent  waste. 

No.  2.  THE  CONVJEYER.  Ite  use  is  to  convey  any  grain, 
griniilated  or  pulverised  substances,  in  a  hc»rizontal,  ascendingr 
gr  descending  direction.  Its  use  in  the  process  of  the  art  of 
manufacturing  flpur^  is  to  convey  the  meal  from  tlie  millstones, 
as  it  is  ground,  to  the  elevator,  to  be  raised,  and  to  keep  the 
meal  in  constant  motion,  exposing  it  to  the  action  of  the  air; 
also  in  some  cases  to  convey  the  meal  from  the  elevator  to  the 
bolting  hopper,  and  to  coo!  and  dry  it  lit  for  bolting,  instead  of 
the  hopperboy,  No.  3;  also  to  mix  the  floor  after  it  is  bolted , 
yoL.111.  60 
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18  IS.  bolting  hoppers  and  spreading  it  over  the  floor ;  a  bp. 

'^^^^'^  lance  weight,  to  cause  the  arms  to  plaj  vp  and  down 

V,  lightly  over  the  meal.     The  leading  arms  were  about  5 
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also  to  convey  the  ^ain  from  one  machipe  to  aiK>tber,  and  ia 
this  operation  to  rub  the  impuntief>  off  the  grain.  It  consists  of 
an  endless  8crew»  set  to  revolve  in  a  tubet  or  section  of  a  tiibe» 
receiving  the  substance  to  be  moved  at  one  end,  and  delivering 
it  at  tb9  other  end; .  but  (o\  the  purpose  of  .conveying  flour  or 
meal,  I  construct  it  as  follows :  instead  of  making  it  a  continued 
spiral  which  forms  the  endless  sere  w^  I  set  small  boards,  called 
fiightii,  at. an  angle  crossing  the  S|)iral  line;  these  flights  ope- 
rate like  so  many  ploughs  following  each  other,  moving  the 
meal  from  one  end  of  the  tube  to  the  other  witii  a  continued 
motion,  turning  and  exposing  it  to  the  action  of  the  air  to  he 
cooled  and  dried.  Sorpelimes  I  set  some  of  the  flights  to  move 
broadside  foreipost,  to  liA  the  meul  from  one  side  Co  fall  on  the 
other,  to  expose  it  to  the  air  more  effectually. 

No.  3.  THE  HOPPERBOY.  Its  use  is  to  spread  any  gram, 
granulated,  or  pulverized  snbstance,  over  a  floor  or  even  sur- 
iace,  to  stir  it  and  expose  it  to  the  air  to  dry  and  copl  it,  when 
necessary,  and  at  the  same  time  to  gather  it  from,  the  circom« 
ference  of  the  circle  it  describes,  to  or  near  the  center,  or  to 
spread  it  from  the  center  to  the  circumfbrence  and  leave  it  in 
the  place  where  we  wish  it  to  be  delivered,  when  sufficiently 
operated  on.     Its  use  in  the  process  of  manufacturing  flour,  b 
to  spread  the  meal  as  fast  as  it  falls  from  the  elevator'  over  the 
cooling  floor,  on  the  area  of  a  circle  of  from  eight  to  si^^teen 
feet  more  or  less  in  diamater,  according  to  the  work  of  the  mill 
to  stir  and  turn  it  continually,  and  to  expose  it  to  the  action  o^ 
the  air  to  be  dried  and  cooled,  and  to  gatlier  it  into  the  bolting 
hoppers,  and  to  attend  the  same  regularly.     It  consists  of  an 
upnght  shall  made  rouni)  at  the  lower  end,  about  two  thirds  o^ 
its  length,  and  set  to  revolve  on  a  pivot  in  the  centre  of  the 
cooling  floor;  through  this  shaft  say  Ave  feet  from  the  floors 
is  put  a  piece  called  the  leader,  and  the  lower  end  of  the  shaft 
passes  very  loosely  through  a  round  hole  in  the  sentre  of  an- 
oth^  piece  oallad  the  arma,  8%y  firtun  eighf  to  sixteen  feal  in 
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fe«t  long,  and  seemed  to  be  In  {»o portion, the  arm  about      1811 
14^  and  the    length   of   the  sweep  about  9  inches. 

length*  this  last  piece  revolfing  horizonially^  describes  the  cir- 
cle of  the'coiiling  floor,  and  u  led  round  by  a  cord,  the  two 
^nds  of  which  are  attached  \g  the  two  ends  of  tl^e  arms,  and 
passing*  through  a  hole  at  each  end  of  the  leader,  so  that  the 
A>rd  win  reerd  to  puH  eadi  end  of  the  arms  equally.  The 
weight  of  the  arms  is  nearly  IkilaMed  by  a  weight  hun|^  to  a 
cofdi  which  is  attached  to  the  aNns^'and  passes  over  a  fmlley 
near  to  the  upper  end  of  the  upright  shad,  to  cause  the  aitns  lo 
phif  lightly,  pressing  with  only  part  of  their  weight  on  the  mea) 
that  amy  be  under  it  The  foremost  edges  of  the  arms  ar- 
sloped  upwards,  to  cause  them  to  rise  over  and  keep  on  the 
mirfaee  of  the  meat  as  the  quantity  increases  ;'  and  if  it  be  used 
separately  and  unconnected  with  the  elevator,  th^  peal  maj  be 
thrown  with  shovels  within  its  reach,  while  in  a^ition,  and  it 
will  spread  it  level,  and  riMe  over  it  until  the  heap  be  four  feet 
high  Or  more,  which  it  wilt  gather  into  the'  hoppers,  always 
taking  from  the  surface,  after  turning  it  to  the  air  a  grekt  num- 
ber of  times.  The  underside  of  these  arms*  are  set  with  little 
Hielining  boards  called  lights,  about  four  inches  apart  nett  the 
centre,  and  gnidually  closing  to  about  two  inches  next  th<)  es«^ 
Amities,  the  flights  of  the  one  ami  to  track  between  those  of 
<he  other,  they  operate  like  ploughs,  and  at  every  revolution 
of  the  machine  they  give  the  meal  two  turns  towards  the  cen- 
tre of  the  circle,  near  to  which  are  generally  the  bolting  hop* 
pen.  At  each  extremity  of  the  arms  there  is  a  little  board  at- 
taehed  to  the  hindmost  edge  of  the  arm  to  move  side  foremost  ^ 
these. are  called  sweepers  ;  their  use  is  to  receive  the  meal  al 
it  &lls  from  the  elevator,  and  trail  it  round  the  circlcdescribed 
lyy  the  arms,  that  the  flights  may  gather  it  towards  the  centre 
from  every  paK  of  the  circle;  withoiit  these,  mis  rnachino 
would  not  spread  die  meal  over  the  whole  area  of  the  circl* 
described  by  the  arms.  Other  sweepers  are  attached  to  that 
part  ct  the  arms  which  pass  over  the  bolting  hoppers,  to  sweep 
^  mad  into  them. 
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1011.      And    the    dcifendant,    hariikg    previously,  given  tb^. 
plaintiff  written  nbtice,  that    upon  the  trial   of  the 


Bui  if  the  bolting  hoppers  be  near  a  wall  and  not  in  the  < 
ire  of  the  cooling  floor,  then  in  this  ci^  the  extremity  of  the 
tanns  are  made  to  pa«  of  er  them,  and  the  meal  from  the  eleyar 
tor  let  fall  near  the*  centre  x>f  the  machine,  and  ihe  flights  are 
rerersed  to  turd  the  meal  from  the  jcentre  towards  the  circun^ 
ference,  and  the  sweepers  will  sweep  it  into  the  hoppers.  Thue. 
ilhis  machine  receires  the  meal  as  it  falls  from  the  *elevator  on 
the  cooling  floor,  spreads  it  over  the  floor^  luros  it  twice  over  at 
.every  revolution,  stirs  and  Iseeps  it  i(i  continual  motion,  and 
gathers  it  at  the  same  operation  into  the  bolting  hoppers,  and 
attend^  them  regtilarly.    If  the  bolting  reels  are  stopped,  tliis 
machine  spreads  the  meal  and  rises  over  it,  receiving  under  it 
.from  one,  two,  to  three  hundred  busheU  of  meal,  uqtil  the  bolts 
jire  set  in  motion  again,  when  it  gathers  the  meal  into  the  hop- 
pers,  and  as  the  heap  diminishes,  it  follows  it  down  nntil  all  is 
bolted.     I  claim  as  my  invention,  tno  peculiar  properties  or 
principles  which  this  machine  posseipes,  vi^.   the  spreadingt 
turning  and  gathering  the  meal  at  one  operation,  and  the  rising 
and  lowering  of  its  arms  by  its  motion,  to  accommodate  itself 
to  any  quantity  of  meal  it  has  to  operate  on* 

No.  4.  THE  DRILL.     Its  use  is  to  move  any  grain,  grana*> 
lated  or  pulverized  substancei,  from  one  place  to  another  :  it 
consists,  like  the  elevator^  of  an  endless  strap^  rope  or  chain 
.&c.  with  little  ^kes  instead  of  buckets,  (the  whole  cased  widi 
boards  to  prevent  waste)  revolving  round  two  pulleys  or  roUen.. 
Its  use  in  the  process  of  the  manufacture  of  flour;  is  to  draw 
or  rake  the  grain  or  meal  from  t>ne  part  of  the  mill  to  another. 
Its  receives  it  at  one  puily,  and  doli vers  it  at  the  other,"  in  s 
horizontal,  ascending  or  descending  direction,  and  in  some  case* 
may  be  more  conveniently  applied  for  that  purpose  tlian  the 
conveyer.     I  cfaim  the  eyclusive  right  to^  the  principles,  and  to 
all  the  machines  above  specified,  and  for  all  the  uses  and  pur- 
poses q>ecified,  as  not  having  been  heretofore  known  or  used 
hefore  I  discovered  them.    They  may  all  be  united  and  combi 
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cutisa,  the  defendant  ixrould  g^ye  in  evidence,  under      fift. 
tke  general  iaaue,   the    following    special  matter,  to     "^^^ 


ned  in  one  ilqor  milly  to  produce  my  improtoment  on  the  art 
of  Manufiictu  ring  flour  complete*  or  thej  majr  each  be  naed 
•eparately  for  any  of  (he  purposes  specified  and  ftUbted  tb  Urti^ 
or  to  produce  my  improvemopt  in  part^  according  totbedi^ 
CQiDsiance  of  the  case. 

No.  5.  THfi  KILN-DRIER.  To  kilodry  the  meal  afWH 
is  grotmdf  aod  during  the  operation  of  the  process  of  mandao- 
turing  floury  I  takoa  jclose  stove  of  any  common  form,  and  ert* 
dose  it  with  a  wall  made  of^  the  best  nonconductor  of  hegt; 
leaving  a  small  space  between  the  stove  and  the  wall*  to  aditt^ 
air  to  be  heated  in  its  passage  through  this  sptfce;  I  set'ttitf ' 
stove  below  the  conveyer  that  conveys  the  meal  frooi  llie  miB 
stones  as  grpond  into  tho  elevator,  and  I  connect  the  S|>ace^  Be-' 
tween  the  stove  and  tlie  wall  latheconveyor  tubebya  |iit>e'e»*' 
taring  near  the  elevator,  and  I  cov^r  the  conveyor  close,  jfnd 
•set  a  tube  to  rise  from. &o  end  of  the  conveyor  tube  oekr  fMi- 
•  mill  stoned  for  the  heated  air  to  ascend  and  escape  a^  op  e 
chimney,  f  make  fire  in  the  stove,  and  admit  air  at  the  bottom 
of  the  space  between  it  and  the  vmW  round  it,  to  be  heated  itn^ 
fmss  along  the  conveyer  tube,  meeting  the  meal  which  wilf  b*. 
heated  by  tho  hot  nir,  and  the  superfluous  moisture  will  be  mora 
powerfully  repelled  and  thrown  off,  and  the  meal  will  be  dried 
and  cooled  as  it  passes  through  the  operation .  of  the  elevator 
and  hopperboy.  The  fLonr  will  he  fairer  than  if  the  grain  had 
been  kilndried,  and  it  will  keep  longer  sweet^than  flour  hot 
Ulndried.  I  set  ail  taj  machines  in  motion  by  the  common 
means  of  cog  and  round  tooth,  and  pinion  straps,  ropes,  or 
chaios,  well  known  to  every  millwright. 

Arrangement  and  connexibn  of  the  several  machines,  so  as 
to* apply  my  principles  to  produce  my  improvements  complete. 

I  fix  a  spout  through  the  wall  of  the  mill  for  the  grain  to  be 
emptied  into,  from  the  wagoner's  bag,  to  ran  into  a  box  hung"  at 
Che  eo4<»f  a  scale-beam  to' weigh  a  waggon  load  at  a  draught. 
From  this  box  it  descends  into  the  grain  elevator,  which  raises 


V, 
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Itlfti:     wit:  "1st.  That  the  improved  hopperboy,  for  whicb^ 
tfi^  alia^  the  plaintiff  io    his  declaration  ^alleges,  lie 

it  to  the  granary  vO?er  the  cleaning  macliinesy  and  as  it  passes 
.through  them,  it  miy  be  directed  into  the  same  elevator  to  as- 
cend to  bo  cleaned  a  second  time,  and  then  descends  into  a  gni* 
nary,  over  the  hopper  of  4  he  mill-stoncsto  supply  them  regu- 
larly, and  as  ground  it  falU  frogii  the  several  pair  of  mill-Btones 
into  the  conveyors*  where  it  is  dried  by  the  heated  air  of  the 
kiln-drier,  and  is  conveyed  into  the  meal  elevator,  to  be  raised 
and  dropped  on  the  cooling  floor,  within  reach  of  the  hopper, 
boy,  which  rttceives  and  spreads  it  over  the  whole  area  of  the 
circle  which  it  describes,  stirring  and  turning  it  continually,  and 
gathering  it  into  the  bolting  hoppera  which  it  attends  regular- 
ly. The  part  of  the  flour  which  is  not  sufiiciently  bOltrd  by  the 
first  operation,  is  conveyed  by  a  conveyor  or  drill,  into  the  ele- 
vator, to  ascend  with  the  meal  to  be  bolted  over  again,  and  that 
part  of  the  meal  which  has  not  been  sufiiciently  ground. at  the 
first  operation,  is  conveyed  by  a  conveyor  or  drill,  and  let  run 
into  the  eye  of  the  mill  stone  to  be  ground  over. 

Thus  the  whole  of  the  operations  which  used  to  be  performed 
by  manual  labour,  is,  from  the  time  the  wheat  is  emptied  from 
the  waggoncr^s  bag,  or  from  the  ship's  measure,  until  it  entera 
the  bolts  and  the  manufacture  be  completed  in  the  most  perfect 
manner,  performed  by  the  machinery  moved  by  the  power 
which  moves  the  mill,  and  this  machinery  keeps  the  meal  in 
constant  motion  during  the  whole  process,  drying  and  cooling  it 
more  completely,  avoiding  all  danger  from  fermentation,  and 
preventing  insects  from  depositing  their  eggs,  and  performing 
all  the  operations  of  grinding  and  bolting  to  much  greater  per- 
fisction,  making  the  greatest  possible  quantity  of  the  best  qualitgr 
of  flour  out  of  the  grain,  saving  much  time  and  labour  and  ez« 
pense  to  the  miller,  and  preventing  much  from  being  wasted 
by  thq  motion  \>f  the  machines  being  so  slow  as  to  cause  none 
of  the  flour  to  raise  in  form  of  dust,  and  be  carried  awai  b  v  the 
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has  obUiped  a  patent,  was  not  originally  discovered  '*^^ 
by  the  pate^itee,  but  had  been  in  use  anterior  to  the 
supposed  discovery  of  the  patentee,  in  sundry  places^ 
to  wit:  at  the  mill  of  George  Fry  and  Jehu  Hollings-^ 
worth,  in  Dauphin-  county,  Pennsylvania;  at  Chris- 
tian Stauffer's  mill  in  Warwick  township,  Lancaster 
county,  state  of  Pennsylvania ;  at  Jacob  Stauffer's  mill 
in  the  same  county,  at  Richard  Downing^s  mill  in 
Chester,  county,  Pennsylvania  ;  at  Buffington's  mill 
on  the  Brandywine  ;  at  Daniel  Huston's  n^l]  in  Lan< 
caster  county,  Pennsylvania;  at  Henry  Stauffer's 
mill' in  Yoirk  county,  Pennsylvania;  and  at  DihPs 
milHn  the  same  county^  or  at  bome  of  the  said  placi^s/ 
and  also  at  sundry  other  places  in  the  said  state  of 
Pennsylvania,  the  state  of  Maryland,  and  elsewhere' 

air,  and  the  cases  of  the  machines  being  made  close,  prefeots 
any  from  hcing  lost." 

OLIVER  EVANS- 
„,..  (  Samuel  H.  Smith, 

WasHngton  County ^  District  of  Columbia^  viz. 

THIS  4th  day  of  .November,  1 8 37,  peisonally  appeared  be- 
fore me,  a  justice  of  the  peace  in  and  for  said  countv.  Olive  |r 
Evans*  who,  being  duly  affirmed  accordinjir  to  law,'  declares 
^l|at  he  is  a  citizen  of  tne  IJnitAil  States,  andahat  his  usual 
place  of  residence  h  in  the  city  of  Philadelphia,  and  that  he 
verily  believes  tlii  he  is  the  true  and  original  inventor  of  the 
improvements  he.v  ip^  above  specified,  for  which  be  fmUi^ittn 
pi^tent.  OLIVER  EVAKS. 

Affirmed  before  me, 
8AM.  U.SMITH 
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1^1  Sk      in  the  United   States..  2d.  That  the  patent  given  to 
^p^^^     the  plaintiff,   as  he  alleges  in  his  declaration,  is  more 
f.         extensiye  than  his    discovery  .or  Inventioo^  for   that 
Jt$Mi.   •  certain  parts  of  the  machine  in  said  patent,  called  an 
knproDtd  hopper 'hoyy  and  which   t)ie  plaintiff  claitais  as 
his.  invention  and  discovery^  to  wit,  the   upright  shaft, 
atti^5  •  i^id  flights,  and  sweeps,  or  some   of  them,   and 
tbosilparts  by  which' the  meal  is   spread,  turned  and 
gatheied  at  one    operation,  and   also  several    other 
,  parts,  iTere  not  originally  invented  and  discovered  by 

Um^  but  were  in  use  prior  to  his  iaid.  supposed  in^ 
Vjei)tion  or  discovery,  to  wit,  at  the  places  above  men- 
tioned, or  some  ot  them*  3d.  That  the  ^aid  patent  is 
a}so  more  extensive  than  the  plaintiff's  invention  or 
discovery ;  for  that  the  application  of  the  power  thai 
moTes  the  mill  or  other  principal  machine  to  the  hop- 
per-boy  is  not  an  original  invention  or  discovery  of 
the  plaint' ff,  but  was  in  use  anterior  tp  his  said  sup- 
posed invention  or  discovery,  ta  wit,  at  the  places 
above  mentioned,  or  some  of  then^.  4th.  That  the 
said  patent  is  void,  betauste  it  purports  to  give  him  an 
exclusive  property  in  an  improvement  in  the  art  of 
ma^qfacturing  meal,  by  means  of  a  certain  machine, 
termed  an  improved  hnpperboy,  of  which  the  said  • 
plaintiff  is  not  the  original  ini^ntor  or  discoverer; 
parts  of  the  machine  in  the  description  thereof  re- 
ferred to  by  the  patent,  having  been  in  use  anterior 
to  t^t  plaintiff's  said  supposed  discovery,  to  wit,  at 
the  p1ace9  above  mentioned,  or  som^  of  them;  an^- 
the-said  patent  and  description  therein  referred  to* 
fontains  no  statement,,  specification,  or    description*. 
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by  which  those  parts,  so  used. as  aforesaid,  may  be  1818. 
distinguished  front  those  of  which  the  said  plaintiff 
may  have  be^n  the  inventor,  .or-  discoyerer,  protesting 
at  the  same  time  that  he  has  not  been  the  inventor 
or  discoverer  of  any  of  the  parts  of  the  said  machine; 
5th.  That  the  improved  elevator,  described  in  the 
declaration,  or  referred  to  therein,  was  not  originally 
discpvered  by^  the  plaintiff,  but  was  anterior  to  his 
said  supposed  discovery  or  invention,  described  in 
certain  public  works,  or  books,  to  wit,  in  Shawns  Tra^ 
vdi;  in  the  first  volume  of  the  Vfwoersal  History ; 
in  the  first  volume;  of  Mormer^s  Hushandry;  in  Per- 
guson^s  Mechanics;  in  Bassuet^s  Histoire  des  Matht- 
matiquis ;  -  in  Wolffs  Qmrs  des  MathemaHques ;  in 
DtsagMer^s  ExperimmUd  PMloscphy^  and  in  Pro- 
ney^s  ArtkUutwrt  HydrauUqaej  or  some  of  them. 
6th.  That  the  said  patent  is  more  extensive  than  the 
invention  or  discovery  of  the  plaintiff,  because  cer- 
tain [parts  of  the  >machine  called  an  improved  eleva- 
tor, were,  anterior  to  the  plaintiff 's  said  supposed  in- 
vention or  discovery,  described  in  certain  public  works, 
or  books,  to  wit,  the  works  or  .  books  abover  mention- 
ed, or  some  of  them  ;  and  that  the  said  patent  is  void, 
because  it  neither  contains  or  refers  to  any  specifi- 
cation or  description  by  which  the  parts  so  before  de- 
scribed  in  the  aaid  public  works,  may  be  distinguisbred 
from  those  parts  of  which  the  plaintiff  may  be  the 
inventor,  or  discoverer,  protesting,  at  the  same  time, 
that  be  has  not  been  the'  inventor  or  discoverer  o£  any 
of  the  parts  of  the  said  machine  ;''  nve  in  evidence 
the  existence  of  hopperboys  prior  to  the  plaintiff's 
alleged  discovery  at  sundry  mills  in  the  state  of  Pf  nn* 
Vol.  IIL  61 
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1818.  sylvania,  mentioned  in  the  said  notice ;  and  foitlicr 
offbred  to  {(ire  in  evidence  the  existence  of  bop- 
perboy»  prior  to  the  plaintiff's  alleged  discoyery, 
at  sundry  other  mills  in  the  sc^te  of  PeAMylvania^ 
nbt  mentioned  in  the  said  notice ;  and  the  coun- 
sel for  the  plaintiff  objected  to  4he  admission  of  any 
evidence  of  the  existence  of  hopp^erboys  in  the  said 
mills  not  mentioned  in*  the  said  notice.  But  the  court 
decided  that  such  evidence  was  competent  and  legal* 
To  which  •  decision  the  counsel  for  the  plaintiff  ex- 
cepted. The  plaintiff,  after  the  above  evidence  bad 
been  Ikid  before  the  }tiry,  offered  farther  to  give  iu 
evidence^  that  certain  of  the  persons  mentioned  in 
the  defendant's  notice^  as  having  hopperboys  in  their 
mfills,  and  also  certain  of  the  persons'  not  mentioned 
in  the  Faid  notice,  but  of  whom  it  had  beeh  shown  by 
the  defendant  that  they  had  faopperboys^  in  their  Aiills, 
had,  since  the  plaintiff's  patent,  paid  the  plaintiff  for 
license  to  u^e  his  improved  hopperboy  in  the  said 
mills  respectively.  But  the  counsel  for  the  defendant 
objected  to  such  evidence  as  incompetent  and  illegal^ 
and  the  court. refused  to  permit,  the  same  to  be  laid 
before  the  jury.  To  which  decision  the  plaintiff's 
counsel  excepted. 

The  court  below  charged  the  jury  that  the  patent 
contained  no  grant  of  a  right-  to  'the  several  machines, 
bat  was  confined  to  the  improvement  in  the  art  of 
manufacturing  flour  by  means  -of  those  machines  ;  and 
that  the  plaintiff 's  claim  must,  therefore,  be  confined 
to  the  right  granted,  such  as  it  was.  That  it  had 
been  contended  that  the  schedule  was  pa  ft  of  the  pa- 
tent, and  contained  a  craim  to  the  invention  of  the  pe- 
culiar properties  and  principles  of  the  hopperboy,  aft 
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\rtBll  as  other  machines.  But  the  court  was  of  opi-  1811. 
Tilon,  that  the  schedule  is  to  be  considered  as  part  of 
the  patent,  so  far  as  it  is  descriptive  of  the  Diachmes^ 
but  not  farther;  and  even  if  this  claim  had  been  con- 
tained in  the  body  of  tlie  patent,  it  would  have  confer. 
Ted  no  right  which  was  not  granted  by  that  instrv- 
ment., 

The  court  further  proceedec^  to  instruct  the  jury 
.  that  the  law  authorized  the  president  to  grant  a  pa. 
tent,  for  the  exclusiTe  right  to  make,  construct,  use^ 
«Q<3  yend  to  be  used,  any  new  and  useful  art,  ma- 
chine, manufacture^  or  composition  of.  matter,  or 
-any  new  and  useful  improvement  in  any  art,  machine, 
ftc.  not  known  or  uded  before  the  application.  As 
to  what  constitutes  an  improvement,  it  is  declared) 
that  it  must  be  in.  the  principle  of  the  machine,  iind 
that  a  mere  .change  in  the  form'  or  proportions  of  any 
machine  shall  not  be  deemed  a  discovery.  Previous  • 
ly  to  obtaining  the  patent,  the  applicant  is  required  to 
swear,  or  affirm,  that  he  verily  believes  that  he  is  the . 
true  inventor  or  discoverer  of  the  art,  machine^  or  im- 
provement, for  which  he  soficits  a  patent;  and  he  must 
also  deliver  a  written  description  of  his  invention,  iand 
of  the  manner  of  using  it,  so  clearly  and  exactly,  as  to 
distinguish  the  aame  from  all  other  things  before 
known,  and  to  enable  otiiers,  ski  lied  in  the  art,  lo 
construct  and  use  the  same.  That  from  this  short 
analysis  of  the  laW,  the  following  rules  might  be  de* 
duced.  1st.  That  a  patent  may  be  for  a  new  and 
useful  art;  but  it  must  be  practical,  it  must  be  appli- 
cable and  referrable  to  something  by  which  it  may  be 
proved  to  be  useful;  a  mere  abstract  principle  cannbt  be 
appropriated  by  patent.  2d.  The  discovery  must 
not  only  be  useful,  but  new ;  it  must  not  have  becA 
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13 It:  known  or  ufed  before  in  any  part  of  the  world.  It 
was  eoniend^d  bj  idie  plaintifa  counael;  that  the  title 
of  the  patentee  cannot  be  impeached,  unless  it  be  shown 
that  he  kneuf  of  a  prior  discoTery  of  the  same  trt,  jar 
chine«  &c«;  and  that  tru4  and  original  are  STn<mj- 
mous.terms  in  tbe  intention  of  the  legislature;  But,  as 
it  was- not  pretended  that  those  tengis  meant  the  same 
thinpr  in  common  p^lancet  neither  was  it  the  inten* 
tion  of  the  legislature  to  use  them  as  such..  The  first 
^section  of  the  law,  referring  to  the  allegations  'of  the 
tpptication  fpr  a  patent,  speaks  of  the  discovery  as 
jK>mething  '^not  known  or  used  before  the  applica- 
tion;^ and  in  the  6t.k  section  it  is  declared,  that  the 
defendant  may  give  in  evidence  that  the  thing  secured 
by  Patent,  was  not  ar^rkathf  discovered  by  the  pa- 
tenjtee*  but  has  been  in  use,  had  been  described  in 
^me. public  work  anterior  to  the  s^iq>po9ei  discovery. 
-Sd.  ffthe  discovery  be  of  mn  unmovement  only,  it 
pust  be  an  improvement  in  the  prtnciplies  of  a  ma- 
chine, art,' or  maiiufacture;,  before  known  o^  used;  if  on- 
ly in  the  form  or  proportion,  it  has  not  the  merit  of  a 
discovery,  which  can  entitle  the  party  to  a  patent.  4tb. 
The  grant  can  only  be  for  the  discotery  as  recited 
'and  described  in  the  patent  and  specification.  If  the 
.grantee,  is  not  the  original  discoverer  ot  tne  art,  ma- 
chine, &c.  for  which  the  grant  n  made,  the  wl^ole  is 
Toid.  Consequently,  if  the  patent  be  for  the  whole  of 
the  machine«and  the  dlscoTery  were  of  an  improvement, 
the  patent  is  void.  Mb.  A  machine,  or  an  improvement^ 
may  be  new,  and  the  proper  subject  of  a  patent,  though 
the  i^fts  of  it  were  before  known  and  in  use .  The  com* 
Unalii>6,'therefore,  of  old  machines,  to  produce  a  neir 
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tind  useful  fesulti  is  a  discovery  for  which  t  patent      I919« 
maybegrantei  g^l^ 

The  above  principles  would  apply  to  most  of  the  .  ?• 
questions  Ihat  had  been  d'uH^ussed,  It  was  strongly  ^^^9* 
insisted  upon  by  the  defendant's  counsel,  that  this  pa- 
tent  is  broader  than  the  discqvery ;  the  evidenot  ptch 
Ting,  that  in  relation  to  the  hopperboy,  for  tha  limg 
of  which  this  suit  is  brought,  th^  plaintiff  can  pi^itild 
to  no,  discovery  beyond  that  of  an  improT^ment  iam 
machine  known  and  used  before  the  alleged  discovery 
of  the  plaintiff*  This  argument  proceeded  upoi^  the 
supposition,  that  the  plaintiff  had  pbtained  a. patent 
for  the  hopperboy^  which  was  entirely  a  mistake.  The 
patent  was  '^for  an  improvement  in  the  art  of.sMDa- 
facturing  flour/'  by  means  of  a  Hopperboy  and  four 
other  machines  described  in  the  specification,  and  aiot 
for  either  of  the  machines  so  combined  and  used.  That 
the  plaintiff  is  the  original  discoverer  of  this  ifliproire« 
ment,  was  contested  by  nd  person,  apd,  therefor^^  it 
coiild  not  with  tr\ith  be  alleged  that  the  patent  is  broad- 
er than  the  discovery,  or  that  the  -plaintiff  c^uldlMrt 
i^upport  an  action  on  this  patent  against  any  pers^ft  «J)b 
should  use  the  whole  discovery. 

fiut  could,  be  recover .  against  a  person  who  had 
made  or  used  one  of  the  inacbines,  which  in  ptart.ioolt- 
fttitute  the  iUscovery  ?  The  plaintiff  iasiated  4hAt  Jie 
could,  because,  having  a  right  to  the  whole,;  he  ia  mi* 
cessarily  entitled'  to  the'partt  of  which  that  whole  is 
composed.  Would  it  be  seriouafy  contended  that  a 
person  might  acquire  a  right  to  the  exclusiire  use  <>f 
a  machine,  because  when  used  in  combipatioo  with 
ethers,  a  new  and  useful  result  i^- produced,  which  Be 
could  n6t  have  acquired  independent  of  that  combi* 
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ISIS-  nation  ?  If  he  could,  then  if  A.  were  proved  to  be  the 
original  inventor  of  the  hopperboy ;  B.  of  the  eleva- 
tor/andso  on,  as  to  tbe  other  machines,  and  either 
had  obtained  patents  for  their  reapective  discoveries, 
or  cht>ae  to  abandon  them  to  the  public,  the  plaintiff, 
although  it  was  obvious  he  could  not  have  obtained 
separate  patents  for  those  machines,  might,  nevertheless* 
deprive  the  original  inventors,  in. the  first  instance,  and 
the  public,  in  the  latter,  of  their  acknowledged  rigJit  to 
use  those  discoveries,  by  obtaining  a  patent  for  an  im- 
)>rov*ement  consisting  in  a  combination  of  those  machines 
to  produce  a  new  result. 

The  court  further  charged  the  jury,  that  it  vras  not 
quite  clear  that  this  action  could  be  maintained,  al- 
though it  Aras  proved  beyond  all  controversy,  that 
the  plaintiff  was  the  original  inventor  of  this  ma- 
chine.. The  patent  was  the  foundation  of  the  action, 
and  the  gist  of  the  action  was,  the  violation  of  a 
right  which  that  itistrument  had  conferred.  But  the 
exclusive  right  of  the  hopperboy  was  not  granted  by 
this  patent,  although  this  particular  machine  consti- 
tutes a  part  of  the  improvement  of  which  the  plaintiff 
is  the  original  inventor,  ahd  it  is  for  this  improvement 
and  this  only,  that  the  grant  is  made.  If  the  grant 
then  was  not  of  this  particular  machine,  coul J  it  be 
sufficient  for  the  plaintiff  to  prove  in  this  action^  that 
he  was  the  original  inventor  of  it  ? 

Again  ;  could  the  plaintiff  have  obtained  a  separate 
patent  for  the  hopperboy,  in  case  he  were  the  original 
inventor  of  it,  without  first  swearing,  or  affirming,  that 
he  was  the  true  inventor  of  that  machine  ?  Certainly 
liot.  Has  the  plaintiff  then^  taken,  or  could  he  have 
taken,  such  an  oath  in  this  case  ?  Most  assuredly  he 
could  not;  because  the  prefr:ribed  form  of  the  oath 
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is,  that  he  is  the  inventor  of  .Qie  art,  machine,  or  19fS« 
manufacture,  fpr  wbichhe  solicits^  patent.  But  since 
the  patent  which  he  solicited  was  not  for  the  hop- 
perboy,  but  for>an  improvement  in  the  manufacture  of 
flour,  he  might,  with  safety,  have  takem  the  oath  pre- 
scribed by  law,  although  be  knew  at  the  time  that  he 
was  not  the  trae  inventor  of  the  hopperboy  ;  and  tbu» 
it.  would  happen  that  be  could  indirectly  obtain  the 
benefit  of  a  patent  right  to  the  particular  machine,, 
which  he  could  not  directly  have  obtained,  without 
doing  what  it  must  be  admitted,  in  this  case,  he  had 
not  done. 

.But  this  was  not  al).  If  the  law  had  provided  for 
fair  and  original  discoverers  a  remedy  when  their 
rights  are  invaded^by  others,  it  had  likewise  provided 
corresponding  protection  to  others,  where  he  has  not 
the  merit.  What  judgment  could  the  district  court 
have  rendered  on  a  scire  facias  to  repcfai  this  patent, 
if  it  had  appeared  that  the  plaintiff  was  not  the  .  true 
and  original  inventor  of  the  hopperboy  ?  Certainly  not 
that  which  the  law  has  prescribed,  viz.  the  repeal  of 
the  patent ;  because  it  would  be  monstrous  to  vacate 
the  whole  patent,  for  an  invention  of  which  the  pa- 
tentee was  the  acknowledged  inventor,  because  he 
was  not  the  inventor  of  one  of  the  constituent  parts 
of  the  invention,  tor  which  no  grant  is  made.  But 
the  court  would  have  no  alternative,  but  to  give  such  a 
judgment,  or,  in  eifect,  to  dismiss  the  scire  facias ; 
and  If  the  latter,  then  the  plaintiff  would  have  benefi- 
cially the  exclusive  right  to  a  machine,  which  could 
not  be  impeached  in  the  way  prescribed  by  law,  al- 
though it  should  be  demonstrated  that  he  was  ncft 
either  the  true   or   the   original  inventor  of  it.     And 
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181^  Supposing  the  jury  )^ouId  be  of  opinion,  and  so  find 
that  the  plaintiff  was  not  the  original  inrentor  of  this 
macluney  would  not  the  court  be  prevented  from  de- 
elaring  the  patent  Toid,  under  the  provisions  of  the 
6th  section  of  the  law,  for  the  reason  assigned  why 
the  dTtstrict  court  could  ^ot  render  judgment  ^  upon  a 
$eir€  facias?  Indeed  it  might  well  be  doubted 
whether  the  defence  now  made  by  the  defendiant 
eoulcf  be  supported  at  all  in  this  action,  (if  this  action 
could  be  maintained,)  in  as  much  as  the  defendant 
cannot  allege,  in  the  words  of  the  6th  section,  that  the 
Mng  secured  ly  patent  was  not  originally  discovered 
by  the  patentee,  since,  in  point  of  fact,  the  thing 
patented  was  originally  discovered  by  the  patentee^ 
although  the  hopperboy  may  not  have  been  so  dis- 
covered. But  if  this  defence  coula  not  be  made, 
did  not  that  circumstance  afford  a  strong  argument 
against  this  action  I  If  <he  plaintiff  was  not  the  in- 
ventor of  the  parts,  he  had  no  right  to  complain  that 
the^  were  used  by  others,  if  not  in  a  way  to  infringe  his 
right  to  their  combined  effect.  If  he  was  the  original 
inventor  of  the  parts  which  constitute  the  vhole  dis- 
covery, or  any  of  them,  he  might  have  obtained  a  sepa- 
rate patent  for  each  machine  of  which  He  was  the  ori« 
psail  inventor. 

Upon  the  whole,  although  the  court  gave  no  posi- 
tive opinion  upon  this  question,  they  stated  that  it  wa» 
not  to  be  conr^luded  that  this  action  could  be  support- 
ed, even  if  ,it  were  proved  that  the  plaintiff  was  the 
er^nal  inveiitor  of  the  hOpperboy.  But  if  an  action 
would  lie  upon  this  patent  for  the  violation  of  the  plain- 
tiff's right  to;  the  hopperboy^  still  the  plaintiff  could  not 
.  recover,'  if  it  had  been  shown  to  the  satisfaction  of  the 
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jjirj)  that  he  was  not  the  origintf  discoverer  of  that 
machine. 

^  It  appeared  by  the  testimony  of  the  defendant's' 
witnesses,  that  Staiiffer's  hopper-boy  was  in  use  many 
yf  ars  before  the  alleged  discovery  of  the  plaintiff ; 
that  the  two  machines  diffegsd  from  each  other  very 
Kttle  in  form,  in  principle,  or  in  effect.  They  were 
both  worked  by  the  same  power  which  works  the 
mill ;  and  they  both  stir,  mix,  cool,  dry,  and  conduct 
the  flour  to  the  bolting  chest.  Whether  the  flights  and 
sweepers  in  the  plaintiff's  hopperboy  were  preferable 
to  the  slips  attached  to  the  under  part  of  the  aim-  in 
Stauflfer's  ;  or  whether,  upon  the  whole,  the  former  is 
a  more  perfect  agent  in  the  manufacture  of  flour  than 
the  latter,  were  questions  which  the  court  would  not 
undertake  to  decide  ;  because,  unless  the  plaintifi*  wag 
the  original  inventor  of  the  hopperboy,  although  he 
had  obtained  a  separate  patent  for  it,  he  could  ,  hot 
recover  in  this  action,  however  usefifl  the  improve* 
ment  might  be,  which  he  had  made  in  that  machine. 
If  the  plaintiff  had  obtained  a  patent  for  his  hopper- 
boy, it  would  have  been  void,  provided  the  jury  should 
be  of  opinion,  upon  the  evidence,  that  his  discovery 
did  not  Extend  to  the  whole  machine,  but  merely  to  an 
improvement  on  the  principle  of  an- old  one,  and  if  this 

hould  be  their  opinion  in  the    present  case,  the  plamr 
tiff  could  not  recover. 

It  had  been  contenled  by  the  plaintiff's  counsef 
that  the  defendant,  having  ofiered  to  take  a  license 
from  the  plaintiff,  if  he  would  consent  to  ^duce  the 
price  of  it  to  forty  dollars,  he  was  not  at  liberty  to  deny 
that  the  plaintiff  is  the  original  inventor  of  this  ma* 
Vti-  lU.  «« 
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1818.  chine.  This  argument  had  no  weight  in  it,  not  mere- 
ly because  the  ofler  was  rejecteil.  by  the  plaintifiF's 
agent>  and  was,  therefore,  as  ifit  had  not  been  made  ; 
but  because  the  law  prevents  the  plaintiff  from 
fecoverin^Tt  ifit  appear  on  the  trial  that  he  was  do^ 
the  original  inventor.  If  the  offer  amounted  to-  an 
acknowledgment^  that  the  plaintiff  was  th^  original 
inventor,  (and  further  it  could  not  go,)  this  might  be 
used  as  evidenceof  that  fact,  but  it  wbnld  not.  entitle 
the  plaintiff  to  a  verdict,  if  the  f.ict  proved  to  be  other. 
wise. 

The  plaintiff's  counsel  had  alio  strongly  insisted, 
mat  under  the  equity  of  the  tenth  section  of  the  law, 
the  defence  set  up  in  this  case  ought  not  to  be  allow- 
ed after  three  years  from  the  date  of  the  patent.  This 
argument  mieht,  perhaps,  with  some  propriety,  be  ad* 
dressed  to  the  legislature,  but  was  improperly  urged 
to  the  court.  The  law  had  declared,  that  in  an  action 
of  this  kind,  the  defendant  may  plead  the  general  issue, 
and  give  in  evidence  that  the  plaintiff  was  not  the  ori* 
ginaHnventor  of  the  ma'chine  for  which  the  patent  was 
granted.  The  legislature  has  not  thought  proper  to 
limit  this  defence  in  any  manner  ;  and  the  court  could 
not  do  iU 

But  what  seemed  to  be  conclusive  of  this  point  was, 
that  the  argument  would  tend  to  defeat  altogether  the 
provision  of  the  sixth  section,  which  authorises 
iUis  defence  to  be  made ;  for,  if  it  could  not  be  set  up 
after  three  years  from  the  date  of  the  patent,  it  would 
be  in  the  power  of  the  patentee  to  avoid  it  altogether 
by  forbearing  to  bring  suits  until  after  tie  expiration 
•£  that  period.    And  thas^  although,  the  law  has  care- 
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fully  provided  two  modes  of  Tacating  a   patent    impro-      4t*S* 
vidently  granted,  the  patentee,  though   not  the   origi-     e^][^ 
nal  inventor,  and,   however  surreptitiously   be   may        v,* 
have  obtained  his  patent,  may  secure   his  title  to  the     Eaton.' 
exclusive  use   of  another's  invention,  if  he  can  for 
three  vears  mvoiil  an  inquiry  into  the   validity  of  his  ti- 
tle. 

The  last  point  was,  that  Stauffer's, invention  waa 
abandoned,  and,  consequently,  might  be  appropriated 
by  the  plaintiff.  But  if  Stauffer  was  the  original  inven- 
tor of  the  hopperboy,  and  those  not  to  take  a  patent 
foir  it,  it  became  public  property  by  his  abandon*- 
ment  ;  nor  could  any  other  person  obtain  a  patent  for 
it,  because  no  othur  person  would  be  the  original  in- 
ventor. 

To  this  charge  the  plaintiff's  counsel  excepted. 

Mr.  C  J.  Ingerso}ly  for  the  plaintiff,  premised,  that  Feh,  fiSll. 
this  patent  granted  an  exclusive  rigfit  for  fourteen 
years  in  the  improvement  in  the  art,  by  means  of  the 
five  machines,  and  for  the  several  machines  „  the  pe* 
culiar  properties  ,of  each  in  its  practical  Results,  and 
the  improvement  of  the  art  by  the  ct>mbination  of  the 
whole.  Ilieproof  of  this  position  is,  that  the  defend- 
ant uses  the  precise  machine,  copied  from  the  plain- 
tiff's publication,  and  offered  to  pay  for  it ;  but  they 
differed  in  price,  which  led  to  the  contesting  the  ori* 
ginality  of  the  plaintiff's  invention. 

l.'It  IS  said,  in  the  charge  of  the  court  below,  that 
th£  action  is  founded  on  the  patent,  which  contains 
BO  grant  of  ^  right  to  the  several  machines,  but  is 
confined  to  the  improvement  in  the  art,  by  means  of 
those  machines.     The  patent  is  to  be  made  out  in  tli« 
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1818.  manner  and  form  prescribed  hj  the  general  act.  Wbtfl 
are  that  manner  and  form  f  Bj  recitine  tbe  allega- 
tions and  suggestions  of  the  petition ;  giving  a  short 
description  of  the  invention,  or  discovery  4  and  thert- 
upon  granting  an  exclusive  right  in  the  said  tftoen- 
tioHj  or  }iiscovery.\  The  manner  and  form  of  these 
letters  patent  are  a  recital  t)f,  1st.  The  citizenship  of 
the  patentee.  2d.  The  allegations  and  suggegtions  of 
the  petition,  as  to  both  the  improvement  and  the  ma- 
thin.es  in  a  short  description,  I  eferrinir  to  the.  annex- 
ed schedule  for  one  more  full  and  particular  in  the 
inventor's  own  words.  3d.  That  he  has  petitioned 
ngreeably  to  the  special  act.  4th.  A  grant  of  the  said 
improvement.— The  description  must  h^  short  and 
referential.  It  must  be  .  a  description.  By  the  first 
section  of  the  act  of  the  lOtb  of  April,  1790,  ch. 
-34,  it  was  to  be  described  .clearly,  truly,  and  fully ; 
perhaps  because  the  board,  constituted  by  that  law, 
was  to  decide  whether  they  deemed  the  discovery  or 
inviention  sufficienlly  useful  or  important  for  letters 
patent.  The  patent  by  express  reference^  adopts  the 
special  act  in  extenso.  The  connecting  terms  which 
rind  #aic{,  bind  the  whole  to  the  granting  clause;  the 
allegatibns  and  suggestions  recited  are  part. of  the 
grant ;  the  machines  are  the  means  of  everj^  end,  par- 
ticular as  well  as  general ;  nor  can  there, be  any  prac- 
tical result  without  them.  To  confine  subh  1  patent 
to  one  general  result  from  a  combination  of  the  tn^P^e 
machines,  nullifies  it.  It  is  never  so.  in  practice,  and 
would  operate  infinite  injustice  in  other  cases.  2. 
3ut  tha  schedule  is  part  of  the  patent  in    aU  ipat^s  ^' 
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in  this  CAse  it  18  esDeciallv  so.  By  the  act  of  1790, 
ch.  34,  8.  6.  the  patent,  or  specifications  are  prima  facie 
pfopf  of  everv  thing  which  it  is  incuQ&bent  on  the 
plaihtiff  to  establish ;  and  by  the  existing  Taw,  the 
specification  in  considei'ed  as  explanatory  of  th^  tenns 
used  in  the  patent,  so  as  to  limit  or  enlarge  the  ^raht.« 
But  it  is  said  in  the  grant,  that  the  schedule  annexed 
ismade  part  of  the  patent.  It  is  made  so  by  the  pub. 
fie  agent  to  avoid  trouble,  litifration,  and  unnecessary 
recit&ls.  The  petition,  schedule,  and  description,  are 
all  referred  to,  ^nd  incorporated  with  4he  patent. .  What 
does  the  law  mean  by  a  recital  of  allegations  and  sug- 
gestionis  ?  What  more  can  a  petitioner  do  than  allege 
and  suggest  ?  He  cannot  shape  or  prescribe  the  man- 
ner and  form  of  the  grant.  The  charge  denies  that 
the  schedule,  at  ioByTate  is  more  than  descriptive  o(  the 
machin^it,  or  that  it  would  confer  any  right,  even  if 
claimed  in  the  portent.  But  if  no  right  would  be  con- 
ferred by  insertion  in  the  frrant  itself,  what  becomes  cf 
thte  argument  which  ascribes  such;  .potency  to  the 
grant  ?  The  charge  says,  the  grant  caVi  only  be  for  the 
discovery  as  recited  and  aescrihed  in  tbe  patent  and  spe- 
cificatian.  ibe  grant'isnot  for  (he.  parts,  becjiuse  it  is 
for  the  whole  ;  not  in  their  rudiments  or  elements  ; 
not  for  wheels,  cogs,  or  weights,  nor  for  wood,  iron, 
or  leathery  but  for  the  pecuaar  properties,  the  new 
and  useful  practical  results  frotn  .each  machine,  and  the 
Tast  improTements  from  their  com'jination  in  this  art. 
The  charge   supposes  it  impossible  to  obtain  a  patent 

•  Whittsoiors*  V.  Cutter,  1  GsiKi.  437. 
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18IS.      for  a  hrpperboy,  unles«  the  plaintifT  could  awear  tbat 
Efana      ^^     invented  that  machine.     But  the   oath   is  not  a 
^T.         material,  or  at  leasts  not  an  indispeosable  prerequisite.* 
3.  The  special  act  for  the   relief  of  the   plaintiff,  de- 
cides him^to  be  the  inventor  of  the  machines  and  im* 
praveipents  for  which  he  has  obtained  a    patent.     Bj 
the  constitution,  art.  1.  s;  8,.  congress  have  poVer  to 
promote  t>he  progress  of  science  and  the  useful  arts,  by 
securing  for  limited  times,   to   authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  *  and  dis- 
coveries     This  has  been  done  by.  cbngress  in  the  in- 
stance of  the  plaintiff.     The  special  act   is  an  absolute 
H^rant  to  him,  binding  on   all  the  community,  and  pre- 
cluding any  inquiry  into  the  originality  of  the  invention.* 
li  includes  a  monopoly  in  his  invention,  discovery,  and 
improvements  in  the  art,  ahd  in  the  several  machines 
discovered,  invented,  improved,  and   applied,  for  that 
purpose.     The  patent  is  to  issue  on  a  simple'  applica- 
tion in  writing  by  the  plaintiff,    without  any  prerequi- 
sites of  citizenship,  oath,  fee,  or  petition,  specification 
and  description  to  be  filed.     The   act    of  1793,   ch. 
166,  requires  all  these,  and   then  grants  a   patent   for 
inveniion or  discovery;  whereas  this    grant  is  for   that, 
and  for  improvements  in  the  art,  and  in  the  S'everal 
machines.     It  is  a.  remedial  act,  and   should   receive  a 
liberal  construction  to  effectuate  the  intentions  of  the 
legislature.^  The  patent  is  as  broad  as  the   law,  if  the 
grant  be  governed  by  the  recital.     Its  construction  is 
to  be  against  the  grantor,  and  according  to  the  intent ; 

m  Whittemore  v.  Cutter,  I  'Califs,  iS3. 
b  Whittemore  ▼.  Cutter,  1  Gal/a,430. 
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nor  IS  it  to  be  avoided  by  subtle  distinctions:  if  the»  IStt 
are  two  interpjetationS)  the  sensible  one  is  to  be  adopt* 
editf  4.  The  improved  hopperboy  of  the  plaintiff  ii 
the  only  new  and  useful  discovery  which  was  iu'evL 
d^nce  in  the  case;  tii^  court  misconstrued  the  law  in 
their  charge  in  this  respect,  inasmuch  as  the^ue  con- 
struction of  it  is  not  that  the  patentee  shall  be  the  first 
and  original  cjiscoverer  of  a  patentable  thing,  but  ^*ih€ 
true  imerUor^^  of  such  a  thing;  that  such  a  thing  was 
traly  discovered  and  patented  without  knowledge  of 
its  prior  use,  or  public  employment,  or  existence:  more 
especiall}'  where;  as  in  the  present  instance,  i^e 
cojitroTersy  is  not  between  conflicting  patents,  but  be- 
tween tb^  true  patentee^  of  a  new  and  useful  patentable 
thing,  and  a  person  defending  himself  against  an  in. 
fringebent,  ?n  the  plea  of  itspiiof  use  by  third  persons 
who  had  no  patent,  and  whose  discovery,  even  if  prov- 
ed, was  of  a  tbinp:  never  in  use  or  public  existence,  hut 
in  total  disuse.  The  stat.  21.  Jac.  1.  ch.  3«  s.  6.  an. 
1623,  grants  the  monopoly  "of  the  sole  working  or  ma-^ 
king  of  any  manner  of  new  manufactures,  withi  ii  this 
realm,  te  the  ^rue  and  first  inventor  and  inventors  of 
such  manufactures,  whicK  others  at  the  time  of  making 
such' grant,  shall  not  use,*'  &c.  It  is  coq tended,'  under- 
our  law,  that  the  utility  is  to  be  asc'ertainied  as  well  a» 
fbe  originality ;  and  thatthis,'a8  w(sll  as^that,  is  partly 
a  question  for  the  jury.  The  thing  pfettentaole  must 
be  ii#e^Ias  well  as  hew.  The  useful'  thing  patented 
drevails  over  one,  not  useful  nor  '  patented,  though  iir 

a  Jenk..Ceni.  133.  Eystor  v.  Studd,  Plowd.  4C7.    The U* 
JB.T*  Fuber,  2  Crmdk.  386.  908. 
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previous  partlkl  existence;  This  is  not  the  cas^  of 
conflicting  patentees  ;  and  to  destroy  this  patent,  the 
previous  use  must  appear,  there  being  no  pi^etence  of 
description  in  a  public  work.  The  title  of  the  act  is 
"for  the  promotion  of  the  useful  arts."  The  first 
aection  S|teaks  of  **any  new  and  M9eful  arts,"  not  known 
or  usedy  ^c.  The  sixth,  of  that  >vhich  ^^Had  been 
tfi  use^  or  described  in  some  ptMie  voik  anterior 
to  the  supposed  discovery."  What -degree  of  use 
doee  the  law  exact?  a  use  knoum  or  described  in  a 
public  work.  Not  merely  an  experimental,  or  essays 
ing;  nor  a  clandestine,  nor  obscure  use.  It  must  be 
useful,  and  in  use,  perhaps  in  Arnoim,  if  not  pMie 
usjs;  something  equivalent  to  filing  a  specification 
off  record.  Now  here  utility  was  lost  sight  of  in! 
search  of  novelty.  It  seemed  to  be  taken  for .  grant, 
ed,  that  pro*  ihg  the  pre-existence  of  an  unpatented 
hopperboy  defeatej  the  .plaintiff^s  patent.  The 
desuetude  uf  the  rival  hopperboy  'from  inutility  was- 
established*  The  question  was  between  anew  and 
useful  patented  machine,  and  an  useless  and  obsolete- 
one  never  patented ;  and  which,  not  being,  useful^ 
never  could  be  patented.  But  that  the  patentee's 
is  useful  nobody  questions.  At  all  events,  the  ques* 
tionoffact,  whetli^r  in  use,  should  have  been  left 
to  the  jitry.  The  jury  are  substituted  fer  the 
ioord,  whicb,,  under  the  first  law,  was  to  decide 
whether  the  supposed  invention  was  *Sufficient<- 
ly  useful  and  important"  for  a  patent.  The  cov^st 
below  suppose  Stnufler  to  have  given  his  discovery 
to  the  public.  But  it  fell  into  disuse  ;  there  v^b  no-  • 
thing  to  give.     Stauffer  did  not  know  its  value :  if  he 
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haJ    ahoicloned   a  field  with  unknown  trBBSXire  in  the      rtM* 
ground    could  he  afterwards   flrlnim  the  treasure  ?o —    ^t^!^ 
5  The  defendant's  testimony  of  the  us'c  of  hopperboys        ▼. 
in  miHa,   not  specified  in  his  notice,  was  erroneously     Eaton. 
admitted.      The   objetft  of   the  provision*  in  Ithe  6th 
section  of  the  patent  law  of  1793,  ch.    156,  was  to 
simplify  the  proceedings,   and  to  enable  the  defendant 
to  give  in  evidence  under  his  notice,  what  he  would 
otherwise   be  obliged  to   plead  specially;.  .The  suffi- 
ciency of  the  notice  is,  therefore,  to  be  tested  by  the 
rules  of   special  pleading;  which,  though  tec-hhical^ 
are  founded  in  good  sen.se  and  natural  justke^  and  are 
intended   to   put  the  adverse   party, on  his  guard   as  tq. 
^hat  the  other  intends  to   rely  upon  in  his  defence." 
But  such  a  notice  a9  this  could  not  answer  that  pur- 
pose.—^. The   plaintiff's  testimony    of   the  payment 
for    licenses    to    use    his  improved  hopperboy,  ought 
not  to  have   been   rejected.     It  ought   to  have  beeo 
adinitted  as  circumstantial  evidence  entitled  to  some 
weight. 

Mr.  Hopkinson  and  Mr.  Sergeant^  contra.  1.  Tke 
admissibility  of  evidence  of  the  use  of  the  hopper^ 
boyj  anterior  to  the  plaintitf's  alleged itivention,  in 
mills  not  specifically  mentioned  m  the  notice,  depeilds 
upon  the  confaUuction  that  may  be  given  to  the  6th 
sectioi)  of  the  act  of  the  21st  of  February,  1793;  ch. 
^156;  taken  in  cbnnection  with  the  nbtice.  This  sec- 
tion is  suhiitituted  for  the  6th  sectibn  of  the  act  of  the 
10th  of  Ajjri),  1790,  ch.  34.  '  The  offic*e  of  the  sec* 
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)^)jB,      tlon,  in  er.ch  ^of  these  acts,  is  two  foIJ  :  Ist.  To  state 
what  shall  constitute  a  derencc*.    2d.    To   state  the 
manner  in  whi:h.  the  defendant  ntay  avail  himself  cf 
it.     And  whatever  difficulties  may  exist  (if  any  there 
he)  in.,the  construction  of  the   section,  arise  fioQji  the 
combinatioi>    of  this  two-fold  objec^.     That  thb  was 
the  object  of  the   section   is  peifectly  obvious.     The 
general  issue  would  be  a  denial  of  the  allegation  con- 
templated by  the  5lh  section   of  the  act  of  1793,  and 
the  4th   of  the  act  of  1790.     If  the  acts  had  stopped 
there,  it  is  manifest  that  the  defendant  could  have  bad 
no   defence,  but  what  wa*  legally  within  the  scoj^e   of 
the  general  issue.     The   10th  section  would  not  have 
availed  him,  becaure,   the   limitation  of  time,  and  the 
grounds  for  repealing  a  patent  upon  a  scire  facias^  ate 
totally  different  from  thosCs  which  ought  to  constitute 
a  defence  to  the  action.     The  patent  may  be  opposed, 
in  an  action,  upon   the  ground  that  the  patentee  is  net 
the  original  inventor ;    but    it  can   be  repc-aled   only 
epon  the  ground  that  he  is  not  the   true   inventor. 
Fraud    (proof   that   it  was   surreptitiously    obtained) 
iti  the   necessary  basis   in  the  or.e  case  ;  but  error   and 
mistake  is    equally  available   in   the   other.     Neither 
could  the  defendant  avail  himself  of  the  provisions  in 
the  prior  part   of  the   act:  For,-  these  are  merely  di- 
f;ecft>ry,  and  they   terminate  in   the  provision  made  by 
t)ie  5th   section,   which    would  have  been   conclusive* 
The  6th  section   is,  therefore,  a  proviso  to  the  5tb» 
The  6th  section   of  the  act  of  1790,  made  the  patent 
prima  facie  evidence  only,  which  would  have  opened 
the  inquiry  as  to  the  truM  of  the  invention.     It  appeats, 
^Pt^f  ttot  tl^e.objiact  of  the  pxo viso  was,  in  the  first  place. 
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to  settle  wl>«it  should  eonslitute  a  defence.  These  mat-  Hlf* 
ters  would  not  have  been  within  the  scope  of  the  general 
issue,  by  the  rules  of  pleading.  They  would  have  pre- 
sented the  subject  of  a  special  plea  in  bar.  The  act, 
'therefore,  at  the  same  time  provides,  that  they  may 
be  given  in  evidence  under  the  general  issu^«  The 
design,  in  this  respert,  was  to  save  the  i^ecessity  of 
special  pleading  on  the  one  hand,  and  0]>  the  otler,  to 
give  a  reasonable  notice.  Does  the  law  require  the 
eoidefice  to  be  set  out?  No  ;  and  yet/  if  surprise  is 
to  be  fully  guarded  against,  this  ought  certainly  to 
be  stated,  in  order  that  the  plaintiff  may  prove  that  it 
isialse,  or  proceeds  from  corrupt  witnesses,  &c/  Is^it 
then  necessary  that  all  the  part ictilars  should  be  given^ 
lie  stale,  county,  township,  town,  street,  square,  num- 
ber of  the  house?  The  law  does  not  require  it.  What 
certainty,  then,  is  required  in  tHe  notice  ?  The  answer 
is  obtained  by  #i|tcertaining  the  use  ahd  intention  of 
the  section,  whiih  were  to  save  the  necessity  of  spe- 
cial pleading.  What  then  must  be  alleged  in  a  spe*^ 
cial  plea  ?  Not  the  evidence  or  facts,  but  the^  matter 
of  defence,  which  may  be  that  the  plamtiflf  was  not 
the  true  inventor,  but  that  the  invention  was  before 
his  supposed  discovery.  You  must  state  what  is 
the  ground  and  essence  of  the  defence,  and  no- 
thing more  ;  all  else  is  surplussage.  £•  O.  That 
the  plaintiff  was  not  the  true  inventor  of  the'  hop- 
perboy,  bnt  the  same  ^was  in  use,  prior  to  his  sup- 
posed discovery,  at  (fie  mill  ^  Jl.  Now  its  bein^ 
in  use  at  the  mill  of  A.  is  not  of  the  essence  of  ^he 
defence,  for  it  is  as  good  if  used  at  the  m^U  »f  B.  r' 
the  essence  is,  that  it  wae  used  before*    Th'  defeadr 
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1(1 8«  ant  then  would  be  entitled  to  lay  the  place  under  a 
videlicM,  and  of  course  would  not  be  obliged  to  prore 
it,  but  might  prove  any  other.  If,  then,  the  law  did 
TkQ\  mean  to  increase  the  difficulty  of  the  defendantt 
the  same  roay^be  done  in  a  notice.  Consider  the  in* 
conveniences  of  a  contrary  practice.  A  machine  has 
been  used  in  a  foreign  country  :  the  country^  town, 
apd  place,  may  b^  ttnkncmm.  Shall  I,  therefore,  be 
4eprived  of  the  benefit  of  my  invention  ?  Again,  i^ir 
known.  I  am  bound  to  give  thirtv  days  notice  before 
t;rial  and  no  more.  CSii  bonOy  that  I  should  mention 
a  town  or  place  in  England  .^  The  intention  is,  that 
the.  plaintiff  shall  come  prepared  to  prove  where  his 
ipvention  was  made,  and  not  .to  dispro%-e  the  defend* 
ant's  evidence  ;  that  he  shall  have  notice  of  the  kind, 
of  defence  intended)  in  order  that  he  may  shape  bi^ 
case  accordingly.  If  notice  is  given  that  (he  defend- 
ant will,  give  in  evidence,  that  the  plaint  iff  ^s  machine 
was.  used"  be  fore,  his  supposed  dii^covery^  this  is  no 
.tice  of  special  maltei*,  tending  to  prove  that  it  was  not 
invented  by  him..  The  law  does  not  require  a  stak» 
meni  or  description  oi  the.  special  matter,  hut  notice, 
that  sprcial  matter  will  be  f];iven  in  evidence,  tending 
to  Drove  certain  facts.  There  is  no  reciprocity  io 
the  contrary  rule.  The  declaration  i^  gene.r»I  J  it 
does  not  specify  the  4a^  of  the  invention,  the  plau 
of  the  invention,  nor  th^  evidence  qx  .fact9  by  which 
the  originalilv  and  truth  of  the  invention  are^  to  be 
j^roved.  Yet  these  are  all  extremely  important  to  the 
deS^jndant,  to  enable  him  to  prepare  his  defence.  Aa 
to  tht  breach,  it  is  equally  general ;  it  does  not  state 
)b%  fj^,  except  as  a  me;e  matter  of  formj^  by  which 
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the  plaintiiT  is  not  bound.     It  does  not  state  the  plape 
except  by  the  very  liberal   description  necessfiry  for 
the  venue,  but  yi-hich  is  not  at  all  binding.    Andy  final- 
ly, the  rule    contended  for   is  impracticable,  ponsistf 
ently  with  the  purposes  of  justice;  for  it  majf,  without; 
aAy  fault  of  the  defendant,  deprive  him  of  the  benefit 
of  a'  perfectly  good  deft* nee,  upon  a.mere  r-ec^ufsitioii  of 
folrm,  which  he  cannot  possibly  comply  with.    The  o^r 
tice  states  that  the  use  of  the  hopperboy  ^t  a  numbet.  qf 
mills,   spectaliy  described  by  the   state,   cpui^ty^  ^iid 
name  of  the  proprietor,  ^^and  at  sundry  other  plaices  in- 
tt^^  said  state  of  Pennsylvania,  me  state  ol  MaryUndi 
and. else  where  in  the.  l)i)ited  ^Itates.*'     It  is.  pot  aJ  If  ged 
nor  could  it*be,  that  the'  defendant  had  the  kiu>ii|^l;edg^f 
that  would  have  enabled  him.  tp  extend  the  spfcijp^,*. 
tjpn.    Nor  is  it  alleged,  that  he  qo^ld  have;  acqmf9C^4 
the  knowledge,  by  any  exertion  he  misrht  bare  mfi^e; 
on  the  contrary,  the  course  he  has  taken  is  indipajtiv^pf] 
perfectly  fair  intention.     The  exception  is^  that  th^de*. 
fendant  was  permitteJ  to  give  evidence  thiit  th^  hG|]^ 
perbpy  ^^had  been   used  at  sundry  other  mills  in.Peiilir. 
sylvania,"  precisely  in  the  words  of  thte  "noiice.     To 
sustain  this  exception,  then,  the  court  must  decide,ili%t 
this  cannot  in  any  ca^e  be  done.     But,  if  it  capnot  hf 
shown,   that  in   a  singly   suppp^^ble  casC)  this  -wpp]tclf 
work  injustice  and  defeat  the   law,    it  is  aufficient. 
Now  it  i^  very  clear,  that  in  many,  cases,  this  mqy.  be,, 
precisely  the  state  of  the  party's  knowledge,  andj|]I.h^ 
can  pbtain,  and  it  may  be  precisely  the  state  of  the.evi. 
dence/   Suppose  a  witness  should  know  tt^at  bojf|>?r 
boys  were  used  in  sundry  mills,  but  npt  their  precise  io- 
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^Vl*  ^^  «ituttioD,  name  of  owner,  &c.  Or,  suppose  be 
should  have  seen  a  hopperboy  that  bore  the  most  evi- 
dent marks  of  having  been  t^^ed  in  a  mill,  or  mills. 
The  r^ec/ of  such  evidence  is  quite  another  question; 
its  competency  and  relevancy  are  for  the  couri;  its  cred- 
ibility, and  the  inferences  of  fact  that  are  to  be  made 
from  it,  are  for  the.jury.  The  same  supposition  would 
apply  to  its  having  been  described  in  a  public  work. 
It  is  necessarj  to  give  the  title  of  the  book,  name 
of  the  author,  .and  number  of  the  edition  ?  This  may 
be  impracticable.  The  derendant  may  have  a  witness 
who  has  seen  the  thing  in  U8<;  in  z  foreign  country,  and 
not  be  able  to  five  a  single  particular;  or  who  has  seen 
it  described  in  a  foreign  work,  of  which  he  can  give  no 
further  account.  Such  evidence,  if  creditedj  would  be 
entirely  conclusive;  an^lyet  he  could  have  no  benefit  of 
h  be<:aus^  he  had  not  (}one  what  was  iiti possible.  But 
even  if  the  witness  knows  all  these  particulars,  the  de- 
fendant hisno  means  of  coinpelling  him  to  disclose  them 
before  the  trial.  The  rules  of  pleading  aim  to  es  ab- 
lish  a  convenient  certainty  on  the  record,  by  giving  the 
party  Notice  of  what  is  alleged,  and  furnishing  evidence 
of  what  has  been  decided.  In  mahy  instances,  they  fall 
short  of  this,  their  avowed  design;  in  none  do  they  go 
beyond  it.  For  the  purpose  of  preventing  surprise,  they 
ere  wholly  ineffectual;  they  give  no  notice  of  particular 
facts,  of  evidence  of  witnesses.  The  corrective  of  the 
eVil,  ifevil  there  be,  is  to  be  found  in  the  exercisie 
6t  the  general  supermtending  authority  of  the  court, 
applied  to  cases  where  there  may  really  be  surprise  or 
liraud*    So  in  this  case,  if  there  really  had  been  sur- 
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prise,  (fraud  isi  out  of  the  question,)  the  court  had  the  i9J^* 
power  to  grant  a  new  trial.  This  power  is  an  ampl-y 
saffii5ie;it  corrective  :  and  itA  existence  affords  a  deci- 
sive answer  to  the  argument  drawn  from  the  possible 
injustice  that  maybe  done. — 3.  The  exception  to  the 
refusal  to  admit  evidence  of  the  '  payment,  for  the  use 
of  licenses,  will  be  easily  disposed  of,  The  fact  to 
be  established  9a  th(>  one  sideband  disproved  on  the 
other,  was,  that  the  hopperboy  was  in  u^e  before  the 
alleged  invention  or  discovery  of  Evans.  The  eri- 
dence  offered  had  no  bearing  wha4eicer  upon  the  .quea*. 
tionoffact.  If  believed,  it  went  no  farther  than  to 
show,  that  those  who  had  paid,  thought  it  best  to  pay  i 
a  decision  that  might  be  equally  prudent,  whether  th« 
fact  was,  or  was  not,  as  alleged.  Such  testimony 
would  be  more  objectionable  than  the  opinion:  of  the 
witness ;  for  it  would  be  only  presumptive  proof  of 
opinion,  without  the*  possibility  of  examining  its 
grounds.  As  opinion^  it  would  be  inadmissible ;  as 
evidence  of  opi'niorr.  It  would  be  still  more  objectiona- 
ble'.— ^3..  The  plaintilTs  patent  can  only  be  considered 
in  one  of  three  points  of  view.  .1st.  As  a  patjsnt  for 
the  improvement  in  the  art  of  manufacturlog  flour ; 
that  is,  for  the  combination.  2d.  As  a  patent  for 
the  conxbination,  and  also  for  the  several  maohilies  ; 
that  is,  a  joint  and  severaV  l^atent.  3d.  As  a  patent  sim* 
ply  for  the  several  machines.  It  is  very  dear  that  t)ie 
patent  itself  is.  for  the  combination  only;  though  it  it 
equally  clear,  that  by  the  terms  of  the  law,  ne  mif  bt 
have  obtained  a  patent  for  the  iohol^  and  also  for  tlie 
MMralpartt.    Thkt  this  is  the  necessary  conftractton 
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191>.      of  tlie   patent|    is    plain   from  the  patent  ittelf,  fa. 
ken  in  connection  Trith  the   act  of  the  21st  of  January, 
I£08/ch.  117.    The  act  authorizes  a.patent  to  be  is 
sued  for  bis  improvements  in  the   art  of  manufacturing^ 
tibur,    and  in  the  several   tnachines^  &e.     The  matteri^ 
are  plainly  ilifTereht.     They    are   the  subject  of  dis- 
tinct patents,    to  be    obtained  in  the  ^'mariner    and 
forrn^^'  prescribed    by    the    act   of    1793,  ch.    166.. 
The  object    of  the    special  act,  vas  to    put    Etan» 
upon  the  sltme  footing  as  if  his  former   patent  had  not 
Ibeen 'issued  ;  but  it  did  not  mean  to  dispense  with  any 
of  the  requisites  of  the  general  law.     With  the  genet;* 
'%V  i^qiusite  (thathe   was  the  inventor)    it  could  not 
dispense ;  the  constitufibti    did  not  permit  it.     By  the 
general  law,  tYfipriwemen/ tn  on  ar^,  and  improvement 
mn  machiney  are  distinct  patentable    objects.     This 
patent  Js  only   for  the   improTenlent   in  the  art  of  ma- 
nufacturing flour,  and  th^  .recital   of  the  special    act^ 
and  the    words    "which"  and    "said"  do  not   at  all 
.Iielj[ilt.     It  is  true,- it  is  an  improvement  operated  by 
means  of  the   machines,    but  hot    e^clasively.    The 
result  may  be  secured,    without   securing   thenleana. 
T&is  patent  was  granted  t6  the   plaintiff ;    was  receit- 
by  him ;  and  must  be   presumed    to  be   according  to 
bis  Spplkation  and  his  oath.     The  oath  is^  thai  he    & 
the  true  inventor  of  the    ^Hmprwements  above   speci« 
fied  ;"  which  term  is  applied  in   the  specification,  as 
ill  the  patent,  only  to  the  art     But,   it  is  said  the 
Spedfication  is  a  part  of  the  patent,  atid  limits,  (>r  en-- 
larges 'it,  as  the  case  may  be.     Mr.  Justice   Story,  ih 
the  C^sc  which  has  b^en  cttcd^  only  says,  thai  the  spe- 
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eification  may   control  th«  generality    of  tbe  patenta      It  ft; 
BqI  tha  spectficatioiv  in  U&e  case  now  before  the  court, 
do^a^Dot  claim  the  machines.     If  the  patent  was  for 
a  combination,  the  plaintiff's  action  was  gone;  be  could 
not  maintain-  it  against  a  person  using  pne  of  the  ma- 
ichines. .    If  the  patent  was  for  the  combination,  and  al- 
so for  the-seTeral  machines,  Uiat  is  a  joint  and'  several 
patent,  then  the  patentee  might  proceed  upon  it  as  the 
one  or  the  other,  according  to  the  nature  oftbetilleged' 
iavBsion.     If  he  proceeded  upon  it  for  a  breach  of  the 
right  to  the  combination,  he  must  show  the  originality 
of  invention,  and  might  be  defeated  by  opposite  proof. 
If  for  a  breachvof  the  right  to  any  one  ofthe  machines, 
be  mig^ht  be  defeated  by  showing  that  he  was  not  the 
ori^nal  inventor  of  the  machine*.    So  if  itoe  consider" 
ed  a  several  patent,  that  is,  as  if  be  bad  five  d&a^nct 
-patents..    But,  in  no- conceivable  case,  can  he  stand  up-* 
oji  any  but  one  of  these  three  grounds,  n^r  claim  to. 
have  the  benefit  of  a  larger,  or  even  of  a  different  pa^ 
tent.    4«  Fromthis  analysis,  which  is  uie<essacy  to  pre-*. 
v^nt  canfnsion,  we  come  to  inquire  into  the  mature  of 
tl^  <mse  presented  tp  the   court  for  deciision,  .and  to 
whieli  t)i^  charge  was  to  be  applied;  premising,  l^L 
That  nof  exception  xan  betaken  tp.^ifhat  tbercourti'did 
not  give  in  charge  to  the  jury;  aod  3dly.  >  TJhat  no  ex- 
ception, i^a  be  .^V^n  tp.  an  opinipn,  boF^^er  e<rone<^ 
oiii»  that  had. no  .bearing juipopi  th^  i^w  to  be  jdecided 
by  jthejuqr     It  if  ,app;ireat  frpfl^?  tl^t  recced,  ihat^ 
action  o{  thepli^intiff  was  founded  up0n.  the  alleged 
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Itlt.      use,  by  the  defendant,  of  a  machine  caRed  a  hopp^- 
£^01       Wi  ^^  which  the  plaintiff  claimed  to  be  the  iayafitorr 
v^         that  the  evidence  on  both  sides  applied  to  this  allega- 
■  ^^'^      tion,  and  to  this  alone;  the  plaintiiT  claiming  to  be 
the  inventor,    and   the    defendant    denying    it.    The 
charge  of  the  eotirt  noticed  the  sev^eral  arguments  that 
had  been   used  at  the  bar, .  and  examined  the  gene-* 
ral  question  as  to  the  charaeteir  of  the  pafent;  upofi 
whicK    however^  as  il    had  not  been  discussed,   ne 
(q^ion  was  giTen.     This  is  clekr ;  for  if  an  opsnuNi 
hid  been  expressed,  it  must  have  been. that  the  action 
isis  not  maintainable.     Nothing  s&ort  of.  Oai  would 
hiive  been  nsateri^K    But  the  courf  left  this  case,  to 
the  jury,  as' of  an  action  that   was<  fflctintainaUe^  anil 
instructed  them  as  to  tlie  prifioifiles  by  whieh  it  wai  to 
be   deeided ;    which  negatives  the  conclusion  of  any 
ofritoiou  having  been^  given,  thui  the  iction  was  not 
nmintiiiiiable.      If  the  defendant  had    rtsquilred   flie 
cduri  t:0M  ebarge  that  the  aofioii  was  notf  iMiintaifiiibri^y 
and   tft«y  had  ehkr^isd  that  it  was,   ot<!  deiclined  to, 
dMirgir  at  slCy^e  wouldibave  ha?d  gre^fld   o^  eMiB^ 
tion.    But  A^  j^ainiiff  ^Unnoi  comiiIai&,  be^aua^  ht 
has  wli0(?  is  equivalent  H^  W  deciaioii  in- bis  fil^^ur;^ 
&  THit*  Hsntnit  ^f  Jattesi  (9f  Jifc«  h  c.  Tkji  Ai  IX  l4rt.- 
coiifincrd'iiBoiio{>oHKs  to'  thcfir^tand  trtie'tafeutoite  i>F 
manufhetttrei  tf<^  knoWnf  or.  used  be^l^fe.    Ob^  Ihfi^ 
diMd  alMl  sevehlf  yeatahlLdeli^Sffd  irheafotlv'aM'J^agri^^ 
eor;  commeree  aivd  tke  i»rt#  biUl.  made  suc'K  atf¥an^' 
ces^  such'  facilities  ha<t  been-  treated'  foit  tlttT  dEHTMiihi 
of'  knowledge,   that  every   thing  knowii  by  use,  or 
described  in  boo^«..iuig^t:  be  considered^  a^s  common 
property.     It  would  have  bo^n  strange  to  94^pt  ifdlf-- 
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fitfent  principle.    The  act  of  congress  does  not     It      fift. 
is  a  aaistkke  to   suppose  there  is  in  this  respect  anjr     cl]^ 
difference  between  the  act  of  congress  and  the  act  of        t« 
parliament.    One  says  "  useful*'  inventions,  the  other     Ealoa, 
^^new  arid  useful;''  but  both  have  the  expressions  **not 
Med  or  known,  before."    A  patent  can  only  be  upon 
an  allegation  that  the  applicant  has  invented  something 
new  and  useful.     Its  noveUy  may  certainly  be  question- 
ed ;  perhaps  its  usefulnesi.     But  where  the  defence  is, 
that  tbe^thing  was  known  or  used  before,  is  it  necessa-- 
ry  to  prove  the  usefulness  of  the  thing  so  known  or 
used?    The  act  docs  not  require  it;  nor  is  there  any 
good  reason  why  the  patentee   should  be  permitted  to 
controvert  it. 

,Mr.  Hmrper^  in  reply,  insisted,  1.  That  the  court 
beTow  had  erred  in  admitting  testimony  of  the  use  of 
the  plaintiff's  machine  in  mills  not  specified  in  th« 
noftire.  The  statute  was  not  framed  with  a  view  to 
the  benefit  of  the  defendant  alone.  QThe  notice  to  b« 
giYen,  is  not  that  vague,  indistinct,  general  notice, 
which  is  set  up  on  the  other  side«  It  must  be  an  ef- 
fi>etua],  useful  notice  ;  duch  a  notice  as  may  put  the 
patentee  on  his  guard,  and  enable  him  to  see  what 
art  the  precise  grounds  of  defence,  li  must  be  m6r» 
•peciic  than  a  mere  transcript  of  the  particular  clasa' 
of  grounds  of  defence,  such  as  suppression  of  parts, 
redundancy,  &c.  The  circumstances  of  the  Umf^ 
tba  pface  when  and  where  used,  and  by  what  peg^ 
mmij  are  essentially  necessary  in  order  to  enable  th« 
patentee  to  meet  the  defence.  The  burthen  of  proof 
i%f  in  effect,  thrown  upon  the  patentee ;  and  the  \kw 
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I81f«      intended  that  he  should  meet  it  fairly.     Svch  a  A0» 
^^1^^^     tice  as  that  given   in  this  case   would  not  be  go«d,  if 
T<.         pnt  into  the  fonn  of  a  special  plea.     The  degree  of 
JB^tpp.     certainty  required  in  a  plea,  in  the  stalemeiit  of  the 
fim€  and  pl(zce  when  and  where  material. facts  Haye 
happened,  is  one  of  the  most  difficult  quesliom  of  the 
law.;  but  these  enrcuinstances  must  always  be  laid, 
and  must  be  proved  as  hiti,  whenever  it  f&  essential  to 
enable  thie  other  party  to .  niatntain  his  case.    Jhere 
is.  a  distinction  between  the  matter  of  defence  and  the 
evidence  by  which  it  is  to  be  mamtained.     A  notice 
of  the  particulars  of  the  evidence  is  not  required,  but 
of  the   time   and  place  where   the  former  iise -of  Hhe 
Inachine  in  question  occurred;     Nor  is '  this  unreaaok* 
able;'  for  it  is  highly  improbable  that  any  body  would 
be  able*  to  testify  as  to  the  minute   particulars  of  aa 
iaventioii^  without  being  able  to'  remember  in  what 
wdrk  i  he  had  -seen  it  describrd,  or  to  state  in  what 
place  and  ^at  what  time  he  had -seen  it  used.-r-2.  The 
special  act  for  tj^ie  plaintiff 'g  relief  is  a  distinct,  sub- 
stantive, independent  grants  declaring  the  plaintiff  !• 
be  the.  original  inventor,  and  as  such,  entitled  to  li  ^r 
tent.     It.  contains  no  reference  to  the  general  patent 
law,  nor  does  it  reserve   any .  right  in  others  to  contest 
the  originality  of   his  invention.       The    defendant, 
therefore,  cannot  say  that  the  plaintiff  is  not  the  ini» 
ventor,  though  he  may  deny  that  he-has  violated  the 
plaiiltiff^s  rights  as  inventor.     Congress  is  not'Cbnfi-- 
ned  by  the  constitution  to  any  particular  mode  of  de* 
termining  the  fact  who  are  inventors  or  authors.    Jt 
is  ttue,  a  patent  or  copyright  can  only  be  granted  te 
nn  inventor  or  author;  but  the.  originality  vS  the  in* 
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Tention   or  .authorship  may  be  determined    by  'con*     Mlf. 
gress  itself;   upon  such  testimony  as  it  deems-  suffi- 
cient.; or  by  an  administrative  act,  by  the  decision  of 
>so^iie  board  or  executive  officer;  or,  lastly,  by  a  Judi- 
xial -investigation :  according  aa  the  legislative'- will 
may  -prescribe  either  of  these  several  'modes.    The 
^act  of  ]|j^rliameht«  15  Geo.  3«  for  the  relief  of  Watt 
and  Boulton,  ^he  investors  of  the  improved  steam* 
engine,  and  extending  the ,  term  of  their  patent 'for 
twenty-five,  years,  contained  an  express  provision  th^t 
'every  objection  in  law  competent  against  the   patent, 
fshould  be  competent  against  the  act,  *^  to  all  intetats 
-and  purposes,  except  so  far  as  rehUes  to  the  temi  thereby 
^cntedVf^      The  act  of  congress  for  the  relief  of  OJi* 
«ver   Evans  contains  no  such  provision.      The  cob- 
clunpn,  therefore,  is,   that   the  legislature  meant  to 
^^piiet  him   in  his  claim,  after   he   had  so  long  enjoy- 
ed it,   and   in   consideration   of   his  peculiar  merits, 
and   of  iiis'  former  patent  having  been   vacated  for 
•informality. — 3.  The  court  below  instructed  the  jir*, 
rj  that'the   patent  was  not  for  any  one  machine,  but 
for  the   combined  effect  of  the  whole  ;  though  they 
concluded   by  leaving  it  upoix  the   prior  use,   still  the 
intimation  that  the   action  could  not  be  maintained, 
even  though  the  prior  use  was  not  proved,*  did   not 
leave  the  fact  to  the  jjury  free  from  bias.     Though 
not  a  positive  direction  to   the  jury  to  find  for  the  de<> 
ffndant,  it  had  the  effect  of  a  nonsuit.     The  wishes 
of.  the  grantee,  and  the  intention  of  the  grantor,  both 
extended,  as  wellx  to  a  patent  for  the  several  machinesi 
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lEfS.  ftt  to  t,  paUnt  for*  the  combined  effect  of  the  irhple 
Th^'^ord  ^^  improTement/'  though  in  the  singular  hqiil 
ber,  exteiuU  not  only  to  the  plaintiff's  impro^enftentin 
the  art  of  manufaQ^uriog  floury  but  to  his  improTem^nt 
in  the  seyeral  macl^inec  bjf  means  of  which  the  opera- 
tions of  the  art  af#  conducted.  This  was  a  patent  for 
mn  imfrovemmt  on  Hhfi  particular  machine  in  question, 
SJid  not  for  its  oiiiginal  invention*  In  this  respect  it  is 
like  that  of  Watt  an4  Boulton  for  their  improvei^iit 
^n  the  steam-engine.—^.  The  prior^  use,  which  is  to 
deff%t  a  pfitent,  ought  tp  be  z  public  use.  The  defence 
here  setup,  under  the  bth  section  of  th^  patent  law  of 
l793|  ch.  166,  was,  that  the  patentee  was  not  the  ori- 
ginal discoyerer,  and.  that  the  thing  bad  been  in  use, 
&c.  But  how  else  could  it  be  shown  that  he  was  not 
the  discover  *r,  but  by  showing  that  it  had  before  been 
infMievAel  A  mere  secret  furtive  use  would  not 
disprove  the  fact  of  his'  being  the  original  discoverer. 
If  this  were  so,  then  the  art  of  printing  and  gun-powde' 
were  not  invented  in  Europe,  because  they  had  been 
before  used  in  a  sequestered  corner  of  the  globe, 
like  China.  But  there  is,  a  distinction  between  a 
jBff /  discovery  and  an  original  discovery.  The  art  of 
printing  was  wiginatty  discovered  in  Oemany,  though 
it  was  Jirsf  invented  in  China.  So  the  plaintiff  wodd 
not  cease  to '  be  the  original  inventor  of  the  hopper* 
boy,  even  if  it  had  been  proved  that  another  similar 
machine  had  ^  been  before  privately  used  in  a  single 
milL  It  ought,  therefore,^  to  have  been  left  to  the  jti- 
ry  to  find  for  the  plamtiff,  if  they  believed  that  the  use 
was  a  secret  use. 
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Mr.  Chief  Justice  Marshall  dfelivered  the  opinion       f9fi 

frf  the  court.  ElMutt^ 

tn  this  case '  exceptions  Were  taken  in  the  circuit         ^^ 
courty  by  the  counsel  for  the  plaintiff  in  error,  Eitoit. 

Isf,  To  the  opinion  of  the  court,  in  admitting  testi-  •™«^'''*- 
mony  offered  by  the  defendant  in  that  court. 

9d.  Toats  opinion  in  rejecting  testimony  offered  by 
the  plaintiff  in  that  court. 

3d.  To  the  charge  deliyered  by  the  judge  to  the! 
jury. 

Under  the  6th  section  of  the  act  for  the  promotion  22fnSiolM» 
of  useful  arts,  and  to  repeal  the  act  heretofore  made  ^^^^ 
for  that  purpose,  the  defendant  pleaded  the   g®*^^"^^  ^^^T^  jj 
issue,  and  gave  notice  that  he  would  prove  at  the  trial,  tbe  prior  qm 
that  the  improved  hopperboy,  for   the   use  of.  which,  p^tMitod. 
without    license,    thi&  suit  was  instituted,  had  been 
used  previous  to  the  alleged  invention  of  the  said  Evans 
in  several  places,  (which  were  specified  in  the  notice,) 
or  in  some  of  them,  ^^  and  also  at  sundry  other  places 
in  Pennsylvania,  Maryland,  and  elsewhere  in  the  Uni«* 
ted  Staftes."    Having  given  evidence  as  to  some  of  tXte 
pladies  specified  in  the  notice,  the  defendant  offered  ev- 
ad^nee  as  t6  some  othe'r  places  not , specified.     This  er* 
idMHe  iM;«8  objected  to  by  the  plaintiff,  but  admitted  by 
the  court;  to  which  admission  the  plain  tiff  ^s  counsel 
eleepted. ' 

l!kc  6th  ieqtion  of  the  6«t  appeal's  to  be  drawn  on 
the  idea,  thttt  the  iiiefendattt'  wouMnot  be  at  liberty  to 
contest  tbevalidity  of  the*  ptit^tit  on  the  geileral  issue'. 
It  therefbre  intends  tV>  relieve  the  defendant  flrdm  th^ 
diffcultiM  of  pkddii^g,  when  it  allows  him.  to  give  -iir 
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18 It*      evidenee.  matter  which  doet  affect  the  patent.    But 
the  notice  is  directed  for  the  security  of  the  plaintiffy* 
and  to  protect  him  ^bst  that  eturprise  to  which  he 
might  be  exposed,  from  an  unfair  use  of  this  privilege* 
Reasoning  merely  on  the  words  directing  this  notioe, 
it  might  be  difficult  to  define,  with  absolute  preci- 
s>on|  what   it  ought  to  include,  and  what  i-t;  might 
omit..  There  are,  however,  circumstances  in  the  *ct 
which  may  haVe  some  influence 'on  this  ppint.     It  has 
been  already  observed,  that  the  notice  is  substituledP 
I^F  a  special. plea ;  it  is  farther  to  be  observed,  that  it 
is  a  substitute  to  ^hicfa  th^  defendant  is  not  obliged 
to  resort.     The  notice  is  to  be  given  only  when  it  ia 
intended '  to  offer  the  •special   matter  in  evidence  •n 
the  general  issu^     The   defendant  is  not  obliged  to 
pursue  this  course.     He   may  still  plead  specially,,  and 
then  the  plea  is  the  only  notice  which  the  plaintiff  «an. 
claim*     If^  then,  the  defendant  may  give  in  evidence* 
on   a   special   pka  the  prior  use  of  the  macjiin^:  ^t» 
places  n'ot  specified  in  his  plea,  it  would  seem  tp  fol- 
low that  he  may  give  mu  evidence  its  use    at  placesr 
not  specified  in  his  notice.     It  is  not  believed  that  a 
plea  would  be  defective,  which  did  notstiite  tht  milli 
in  which  the  machinery  alleged  to  l^e  previously  used» 
was  placed* 

But  there  is  still  another  view  of  this  subject^ 
whidh  deserves^tch  be  considered.  The  section  which 
directs  this  notice,  also  directs  that  if  the  speciul  mat- 
ter stated  in  the  section  be  proved,  *f  judgment  shaU 
be;  rendered  for  the  defendant,  witli  costsyand  the  pa- 
t^Qt  shall  be  declared  void.''  The  .notice  might.be: 
intended  not  only  fox'  the  information  of  the  plaintiff^ 
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but  for  the  purpose    of  spreadiug  on  the    record   the      1818. 
cause  for  which  the  patent    was   avoided.     This  object    ^"^1^ 
is  accomplished  by  a  notice  which  specifies  the  partic-        f^ 
ttlar  matter  to  be  proved.     The  ordinary  powers  of  the     E»toii, 
court  are  sufficient  to  prevent,  and  will,   undoubtedly, 
be  so  exercised,  as  to  prevent  the  patentee  from  being. 
injured  by  the  surprise. 

This  testimony  having  been   admitted,  the   plaintiffTwu'rwmy  «i 

-       .  ,         ,  «      /  .  the  part  of  eh* 

offered  to  prove  that  the  persons,  of  whose  prior  use  piaintHi;  Umi 
of  the  improved  hopperboy  the  defendant  had  givea  ^yhoseprioroM 
testimony,  had  paid  the  plaintiff  for  licenses  to  use  i*'{j[e**d™iSi^ 
improved  hopperboy  in  their  mills  since  his  patent.  Thiajjad  §>▼««  •▼>j 
testimony  was  rejected  by  the  court,  on  the  motion  ofiheplaimifffor 
the  defend^nt^ and  to' this  opinion  of  the  court,  also^his  machiiM, 
the  plaintiflFexcepted,  ^u^ - 

The  testimony  offered  by  the  pkiintiff  was  ^>^ti^l«^ i^ni^^l^^ 
to  very.\ittle  weight,  but  ought  not  to  have  been  abso- little  weigiiL 
lutely  rejected.  Connected  with  other  testim6ny,  and 
under  some  circumstances,  even  the  opinion  of  a  party 
may  be  worth  something.  It  is,  therefore,  .in  Such  a 
caae.  as  this,  deemed  mori^  safe  to  permit  it  to  go  to  the 
jury,  subject,  as  all  testimony  is,  ^  to  the  animacfver- 
fliOB  of  the  court,  than  entirely  to  exclude  it« 

Wc  come  next  to  consider  the  charge  delivered  to 
the  jury. 

The  errors  alleged  in  this  charge  may  be  considered 
under  two  heads : 

1st.  In  construing  the  patent  to  be  soleljr  for  the  gen* 
tral  result  produced  by  the  combination  of  all  4he  ma«* 
thinery,  and  .not  for  the  several  improved  machbes,  at 
well  as  for  the  general  result. 

Sd.  That  the  jury  must  find  for  the'defendant,  if  they 
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rtfi.  iriioiild  be  0f  opitiion,  that  the  hopperboy  was  in  usepri* 
or  to  the  invention  of  the  iniproTement  thereon  by  Oli-' 
ver  Evans, 

The  construction  ofihe  patent  must  certainly  depend 
on  the  words  of  the  instrument.     Biit  where,  as  in  this 
case,  the  words  are  ambiguous,  these  may  be    cireuni'- 
stances  which  ought  to  have  great  influence  in  eUpotin- 
ding  tbem.     The  intention  of  the  parties,  if  that  inten- 
tion can  be   collected  from  sources  which  the  prinei^ 
fdts  of  law     permit  uS   to     explore,   are  entitled   to 
gteat  consideration.     But  before   we   proceed   to  this 
investigation,  it  may  not  be  improper  to  notice  the  ex-. 
tent    of  the    authority    under  which   this  grant    was 
issued.. 
Otore,  wht-     '^'^^  authority  of  the  executive  to  make  this  grant,  is 
55i!irlii**'"te^*  derived  from  the  general  patent  law,  and  from  the  act 
Utr,  Imprnr^  for  the  relief  of  Oliver  Evans.     On  the  general    patent 
taiA  nmebineshw  alone,  a  doubt  might  well  arise,  whether  improve* 
MiDthcMuue^^^^^  On  diflferent  machines  could  regularly  be  compre- 
»T*"^iSht  in^^"^®^  in  the  same  patent,  so  as  to  give  aright  to  the 
*e  cxciufcive  exclusive  use  of  the   several   machines  separately,  as 
jmditnM   se- well  as  a  right  to  tbe  exclusive   use   of  those  inachines 
weUas^hecz'!^  combination.     And  if  such  a  patent  would  be   frreg^ 
^Mmadiioa^^^'''  it  would  certainly  furnish  an  argument  ofno  m-  ' 
ia     oombina.  considerable  weight  against  the  construction,    ilut   the 
laoweyer  Uik  ^'act  for  the  relief  of  Oliver  Evans'^  entirely  remoTes 
**forihtreliefofthis  doubt.     That  act  authorizes  the  sejirretarv  of  state 
aulhSriwitiii^^  issue  a  patent,  granting  to  the  said  Oliver  Evaxfs  the 
^MM.         full  and  exclusive  right,  in  his   invention,   discoyery, 
and  improvementsin  the  art  of  manufacturing  flQur,  and 
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in  the  several   machines  which  he  has  inyented,  dis*      18I8. 
oov^red,  improved,  and  applied  4o  that  purpose. 

Of  the  authority,  ih«Ti,,  to  make  this  patent  co-exten- 
sive with  the  cofistruction.for  \yhich  the  plainlifTs coun- 
sel conteiidsy  there  can  lie  no  doubt. 

The  next  object  of  inquiry  is,  the  intention  of  the  Intciftmi  at 
parties^so  far  asit  ro«iy  be  collected  from  .sources  to^he  pMoi  i* 
which  it  is  a<lowable  to  resort.  ^-  ^ 

The  parlies  are  the  goverojaient,  acting  by  its  agents, 
and  Oliver  Evans. 

Tbs  intention  of  the  government  may  be  collectejf 
firom  the  *^act  for  the  relief  of  Oliver  Evilns."  That 
act  not  only  confers  the  aatl^ority  to  issue  the  grant) 
l^utt  axpresses  the  intention  of  the  legislature  re* 
specting  its  extent.  It  may  fairly  be  inferred  from 
it|  that  the  legislature  intended  the  patent  to  include 
both  the  general  result,  and  the  particular  improved 
machines,  if  such  should  be  the  wish  of 'the  appli- 
cant. That  the  executive  officer  intended  to  make 
the  patent  co-extensive  with  the  application  of  Oil- 
er Evans,  and  with  the  special  act,  is  to  be  inferred 
from  the  reference  to  both  in  the  patent  itself.  If, 
therefore,  it  shall  be  saitisfactorily  shown  from  his  ap^ 
plication,  to  have  been  tae  intention  of  Oliver  Evans 
to  obtain  a  patent  including  both  objects,  that  must  be 
presumed  to  have  been  also  the  intention  of  the  grant* 
or* 

The  first  evidence  cf  the  intention  of  Oliver  Evans  is 
furnished  by  the  act  for  his  relief.  The  fail'  presump- 
tion is,  that  it  conforms  to  Lis  wishes  ;  at  least,  that  it 
does  not  transcend  them. 

The  second,  is  his  petition  to  the  secretary  of  atat^ 
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Stit.  which  speaks  of  his  having  discovereH  certain  useful 
improvements,  and  prays  a  patent  for  them,  '^agreeably 
to  the  act  of  congress,  entitled,  an  act  fof  the  -relief  of 
Oliver  Evans."  This  application  is  for  a  patentco-ex- 
tensive  with  the  act. 

This  intention  is  further  manifested  by  his  specifica- 
tion. It  is  not  to  be  denied,  that  a  part  of  this  speci- 
fication would  indicate  an  intention  to  consider  the 
combined  operation  of  all  his  machinery  as  a  :«ingle 
improvenfient,  for  which  he  solicited  a  patent.  Bat 
the  whole  taken  togetJier,  wiir  not  admit  of  this  expo- 
sition. The  several  machines  are  described  with  that 
distinctness  which  would  be  used  by  a  person  in* 
tending  to  obtain  a  patent  for  each.  In  bis  number  4 
whichcontains  the  specification  of  the  drill,  he  asserts 
liis  claim,  in  terms,  to  the  principles,  and  to. all  the  ma- 
chines  he  had  specified,  and  adds,  ^they  may  all  be 
united  and  Combined  in  one  flour-mill,  to  produce  my 
:  improvement  in  th^  art  of  manufacturing  flour  com* 
plete,  or  they  maybe  used  separately  for  any  of  the  pur* 
poses  specified  and  allotted  to  tlicm,  or  to  produce  my 
improvement  in  part,  according  to  the  circumstances 
of  the  case." 

Being  entitled  by  law  to  a  patent  for  all  and  Isac^ 
of  his  discoveries  ;  considering -himself,  as  be  avers 
in  his  specihcation  and  affirmation,  as  the  inventor  of 
each  of  these  improvements;  understanding,  as  he  dte^ 
claieshedid,  that  they  might  be  used  together  so  as 
to  produce  his  improvement  complete,  or  separately, 
so  as  to  produce  it  in  part ;  nothing  can  be  more  iiki- 
probable,  xhan  that  Oliver  Evans  intended  to  obtain 'a 
patent  solely  for  their  cojubiiiied    operation.     His  a(B» 
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mation,  which  is  annexed  to  his  specification,  confirms      Itt8< 
this  reasoning.    To  the  <leclaration   that  he   is  the  in- 
ventor of  these  improTements,  he  adds,  ^^for  -which  he 
solicits  a  patent.^' 

With  this  conviction  of  the  intention  with  which  it 
was  framed,  the  instrument  is  to  be  examined. 

The  patent  begins  with  a  recital,  that   Oliver  Evans    Coattmetioii 
had  alleged  himself  to  be  the  investor,  of  a  nc^w  and  jj  q|*£ P*^** 
useful  improvement  in  the  art  of  manufacturing  flbur, 
&c«  by  the  means  of  several  machines,  for  a  description 
of  vvliich  reference  is   made  to  his  specification. 

It  will  not  be  denied,  that  if  the  alle^tion  of  Olivet 
Evans  was  necessarily  to  be  understood  as  conforming 
to  this  recital,  if  our  knowledge  of  it  was  to  be  derived 
entirely  from  this  source,  the  fair  construction  wo\iId 
be,  that  his  application  was  singly  for  the  exclusive 
right  to  that  improvement  which  was  produced  by  the 
combined  operation  of  his  machinery.  But  in  constiru- 
ing  these  terms,  the  cou|rt  is  not  confined  to  their  most 
obvious  import.  The  allegation  made  by  Oliver 
Evans,  and  here  intended  to  be  recited,  is  in  his  peti- 
tion to  the  secretary  of  state.  That  petition  is  embod- 
ied in,  and  becomes  a  purt  of  the  patent.  It  explains 
itself,  and  controls  the  words  of  reference  to  it.  His 
allegation  is  not  ''that  he  b:«s  invented  a  new  and  use- 
Tal  improvement,"  but  that  he  has  discovered  certaid 
useful  improvements.  The  words  used  by  the  depart- 
ment of  state  in  reciting  this  allegation,  must  thefn  be 
expounded  by  the  allegation  itself,  w^hich  is^  mad^  t 
^rt  of  the  patent 

The  recital  proceeds,  ''which   improvement  has   hot 
known,"    &c.     These   words  refer    clearly  te 
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1SII4  lh«  improvement  first  mentioned  and  alleged  in  tb« 
petition  of  Oliver  Evans,  and  are  of  course  to  be  con- 
trolled in  like  manner  with  the  antecetlent  wonU,  ^ 
that  petition.  This  part  of  the  recital  is  concluded  by 
adding,  that  Oliver  Evans  has  affirmed,  that  he  does 
rerily  belieye.  himself  tu  be  the  true  invetrtor  or  discov- 
erer of  the  said  improvement, 

fiut  the  affirmation  of  Oliver  Evans,  like  his  petition^ 
U  embodied  Jn  the  grant,  and  must,  of  course,  ex- 
pound the  recital  of  it.  That  affirmation  is,  that  he 
does  Teriljp  believe  himself  to  be  the  true  an.d  original 
inyentor  of  the  f'nifrcrcfncn^  contained  in  his  specifi- 
tioh* 

In  every  instance,  then,  in  which  the  word  im- 
provement is  used  kk  the  singular  number  throughout 
the  part  of  recital  of  this  patent,  it  is  used  in  reference 
to  a  paper  confained  in.  the  body  of  the  patent^ 
which  corrects  the  term,  and  shows  it  to  be  inac- 
curate. 

The  patent,  still  by  way  of  recital,  proceeds  to  add, 
'*and  agreeably  to.  the  act  of  congress,  entitled  ^an  act 
for  the  relief  of  Oliver  Evans,' which  authorizes  the 
secretary  of  state  to  secure  to  him,  by  patent,  the  ex- 
clusive right  to  the  use  of  such  im/>rov€9?Mn/ in  the  ait 
of  manufacturing  flour  an  1  me»\y  and  in  the*  several 
machines  which  he  has  discovered,  improved,  and  ap- 
plied to  that  purpose  ;  he  has  paid  into  the  treasury,  &c. 
and  piesenteJ  a  petition  to  the  secretary  of  state,  signi- 
fying a  desire  of  obtaining  an  exclusive  property  in 
the  said  improvement^  and  praying  that  a  patent  may  be 
granted  for  that  purpose." 
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To  what  do  the  words  ^^^aid  iinprovenaent**  relatrf  ft^Hk 
The  answer  which  has  b<?en  given  at  the  bar  is  entircljr  jy^-h 
cpiaect,,  To  the  improvement  mentioned  iti  the  itat*  ^t; 
ufe  and  in  the  petition,  to  both  of  which  .direct  refeN 
ence  is  madet  ;Birt  in.the  statute,  and  in  the  petition^ 
thelford  used*^is  "iwiprwemen/*,"  in  the  plural.  The 
patehty  therefore,  obviously  nffixed  to  (he  word  im^ 
.provement,  in  the  singular,  the  same  sense  in  whicK 
ih'<6  plural  is  employed,  both  in  the  statute  and  in  the 
petition.  We  are  compelled  from  the  whQiU  context 
so  to  crnstrue  the  word  in  every  place  in  \Tliich  it  is 
^aed  ifi  the  recital,  because  it  is  constantly  employed 
Wiih  express  reference  to  the  act  of  congress,  or  to 
ib'mie  document  embodied  in  the  patent,  in  each  of 
whicli  the  pleural  is  used' 

iiVhen,  then,  the  words  ^'said  improvement"  are  us*- 
etf  as  a  term  of  grant,  they  refer  to  the  tvords  of  the 
recital,  which  ha  ye  been  already  noticed,  and  must  be 
cdnatrued  in  the  same  sense.  This  construction  is 
rendered  the  more  necessary  by  the  subsequent  words, 
which  refer  for  a  description  of  .thfj  improvement 
to  the  schedule.  It  also  derives  some  weight  from 
the  words  **accordinpf  to  law,*'  which  are  annex- 
M  to  the  words  of  grant.  These  words  can  refer  on- 
ly to  the  pfeneral  patent  law,  and  to  the ''^  act  for 
the  relief  of  Oliver  Evans."  These  acts,  taken  to- 
gether, seem  to  require  that  the  patent  should  con* 
form  to  the  specificatiop,  affirmation,  and  petkion  of 
the  applicant. 

it  would  seem  as  if  the  claim  of  \01iver  Evans  was 
rested  at  the  circuit  court,  on  the  principle,  fl|iat  a 
grant  for  an. improvement,  bj  the  combined-  operatioii 
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MIIA^  of  all  the  machinery,  necessarily  included  a  rifht  to  jthe 
^^^**'*^  distinct  operation  of  each  pait,  inasmuch  as  Ihe  whole 
Y.  comprehends  all  its  parts.  After  very  properly  rejpfM- 
ibg  this  idea,  the  judge  appears  to  have  considered  the 
department  of  state,  and  the  patentee^  as  having  pro*' 
i^eeded  upon  it  in  making  out  this  patenf.  He  suppo- 
sed the  intention  to  be,  to  convey  the  excl  ive  right 
in  the  parts  as  well  as  in  the  whole^.by  a  grant  of  the 
whole;  but  as  the  means  used  are  in  law  incompetent 
to  produce  the  effect,  he  construed  the  grant  according 
to  his  opinion  of  its  legal  operation. 

There  is  great  reason  in  this  view  of  the  case,  and- 
this  court  has  not  discarded  it  without  hesitation;  Put 
as  to  the  grant,  with  the  various  documents  which  fom- 
a  part  of  it,  would  be  contradictory  to  itself;  as  these 
apparent  contradictions  are  all  reconciled  by  consider- 
ing the  )vord  ^improvement?!  to  be  in  the  plural  in* 
stead  of  the  singular  numSer;  as  it  is  apparent  that 
this  construction  gives  to  the  grant  its  full  effecf;  and 
MmX  the  opposite  construction  would  essentially  defeat 
ity  this  court  has,  after  much  consideration  and  doubt^ 
determined  to  adopt  it,  as  the  sound  exposition  of  the 
ipstruqient. 

The  second  error  alleged  in  the  charge,  is  in  di- 
sjecting the  jury  to  find  for  the  defendant,  if  they  should 
h^  of  opinion  that  the  hopperboy  was  in  use  prior  ta 
He  improvement  alleged  to  be  made  thereon  by  OliTtr 
Evan?. 

This  part  of  the  charge  seems  to  be  founded  om 
the  opinion,  that  if  the  patent  is  to  be  considered  as 
H  ffrant  of  the  exclusive  use  vof  distinct  improvements 
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It  it  a  grant  sor  tlie  hopperboy  rtself,  and  not  tor  ah      iSlS 
improvemiAt  on  the  hopperboy* 

The  counsel  for  t&e  plaintiff  contends,  that  this  part 
<Cthe  charge  is  erroneous,  because,  by  the  *^act  for  the 
relief  of  Oliver  !Evans,''  Congress  has  itself  decided 
that  he  is  tint  inventor  of  the  machines  for  which  he 
solicited  a  patent,  and  has  left  that  point  open  to  judi- 
cial inquiry. 

This  court  is  not  of  that  opinion.     Without  inquir-  ^^^''^^^^ 

ing  whether   Congress,  in   the  exercise   of  its  power ««  ^*  *•?• 

^  to  secure  for  limited  times,  to  authors  and   inventors,  dividual  is  an 

the  exclusive  right  to  their  respective  writings  and  dis- Tenuir^aoat^ 

coreries,"  ihay  decide  the  fact  that  an  individual  is  an  JSi'l^Si^i 

author  or  inventor,  the   court  can  never  presume  Con-  f®  theongiDal 

/  .        ^       *^  it>  of  theai^ 

gress  to  havb  decided  that  question  m   a  general  act,  thorship  or  in- 

the  words  of  which  do  not  render  such  constiuction  un-  ihisot  itmaf, 

avoidable.     The  words  of  this  act  do  not  require  this  ^^"IJJ^ded'ihe 

construction.     They  do  not  grant  to  Oliver  Evans  the  *^jj"^<** 

exclusive  right  to  use  certain  specified  machines;  but 

the  exclusive  tight  to  use  his  invention,  discovery,  and 

improvements ;  leaving  the  question  of  invention  and 

improvement  open  to  investigation,  under  the  general 

patent  law. 

The  plaintiflT  has  also  contended,  that  it  is  not  ne- 
cessary for  the  patentee  -  to  show  ,  himself  to  be  the 
first  iiiventor  or  discoverer.  That  the  law  is  satisfied 
by  Us  having  invented  a  machine,  although  it  may 
have  been  previously  discovered  by  some  other  per* 
son* 

Without  a  critical  inquiry  into  the  accuracy  with 
which  the  term  invention  or  discovery  inay  be  ap-^ 
plied  to  any  other  thi^n  the  first  inventor,  the  court 
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l8tS.      oorisiders.  this  question  as  comp\e*e^f  ievUpd  by  tBe 

^^^^^^^     6th  section. of  the  gnneral  patent  act.     Thrfk  declares^ 

v..        that  if  the  thing  was  not  (mginaUy  discovered  by'tlie 

Cotton,     patentee,    but    had    been    in    use,    or  ■  had  heeA  de- 
Ifthelhingao-*^    .,  '      '.  ...  i        \     •       *      .u 

cund  by  pa-8cribed    in   some    public    \vork|   anterior  to  the  sup- 

in^QM  or  de^P^s^d  discovery    of  the   patentee,  judj^r^eht   shall  be 

*^^  *^Q^lJ  rendered  for  the  defendant,  and  the   patent    declared 

anterior  to  the  void, 

wiflxieed   div" 

eorerf.thepa     Admitting  the    words    ^*  originally  discovered,*'  to 

whether    the'^  explained   or  limited  by  the  subsequent  words,  stil| 

Klwlrlwd  **^of *^  the  thifi^  had  been  in  use^  or  had  been  described  in 

thie   preTiouea  public  work,  anterior  to  the  supposed  discovery,  the 

itoorn6u     patent  is  void.     It  may  be  that  the  patentee  had  no 

knowledge  uf  this  previous  use  or  previous  descrip* 

tion;  still   his  patent  is  void:  the  law  supposes   he 

may  have   known  it;  and   the  charge  of  the  judge, 

which  must  be   taken   as  applicable   to  the  testimony, 

goes  no  farther  than  the  law. 

aSi  i«  emN     The  real  inquiry  is,  does    the    patent   of    Oliver 

paient  to  the  Evans  comprehend  more  than  he  has  discovered  ?   ^If 

2?'Sr«Tc"n!S»tis  for  the   whole,  hopperboy,   the  jury  has  found 

Sbktolie  hftt*'*'^^  **^^*  machine  was  ii^  previous  use.     If  it  embraces 

iiiTeiited,  and  ^pW  his  improvement,  then  the  verdict  must  be  set 

df  hiajmprova     ^^. 

ixma  00  ma  aside. 

Mi^diiooTar     The  difficdlties  which  embarrass  this  inquiry  are  nof 
•^  less  than  those  which  were  invx>lved  in  the  first  point. 

Ambiguities  are  still  to  be  explained,  and  contradictions 
to  be  reconciled. 

^he  patent  itself,  construed  vntnout  reference  to 
the  schedde  and  other  documents  to  which  it  refers^ 
%iid  which  are  incorporated  in  it,  would  be  a  griant 
.ff  %  ODgle  improvement ;  but  construed  with  theee 
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documents, It  has  been  determined  to.be  a  grant  of  th)( 
several  improvements  whkh  he  has  made  in  the 
machides  enumerated 'in  bis  specification.*  Butth^ 
grant  ^s  confined  to  improvements.  There  is  -no  ex- 
pression in  it  'hich  extends  to  the  whole  of  any  one  of 
the  machines  which  are,  enumerated  in  his  specification 
or  petition.  The  di0iculty  grows  out  of  -the  complexi- 
ty and  ambiguity  of  the  specification  and  petition. 
His  schedule  states  his  firsrt  principle  to  be  the  opera« 
tion  of  his  machinery  on  the  meal  from  its  being 
ground  until  it  is  bolted.  He  adds  '^this  principle  I 
apply  by  various  machines^  which  I  have  invented, 
constructed,  and  adapted  to  the  purposes  hereafter 
specified," 

His  seconid  principle  is  the  application  of  the   power 

that  moves  the  mill  to  his  machinery. 

The  application  of  these  principles,  he  says^to  manu* 
facturing  flour,  is  what  lie  claims  as  his  invention  or 
improvement  in  the  art. 

He  asserts  himself  to  be  the  inventonof  the  machines 
and  claims  the  application  of  these  principles,  to  the 
improvement  of  the  process  of  manufacturing  flour,  and 
other  purposes,  as  his  invention  and  improvement  in 
the  art. 

The  schedule  next  proceeds  to  describe  the  different 
machines  as  improved,  so  as  to  include  in  the  descrip* 
tion  the  whole,  machine,  without  distinguishing  his 
improvement  from  the  machine^  as  it  existed  previous 
tliereto ;  and  in  his  fourth  number  he  says,  ^^I  claim 
the  exclusive  right  to  the  principles,  and  to  all  the  ma- 
chines above  specified,  and  for  all  the  uses  and  purpo- 
aet  specified,  as  i|ot  having  bTen  heretpfpre  known  <ir 
used  before  I  disooTarad  thanu** 
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fl8l8.  If  llic  opinion  of  the  court  were  to  be  formed  on  tbr 
schedule  alone^it  would  be  difficult  to  deny  that  the  ap* 
-plication  of  Oliver  Evans  extended  to  all  the  machines 
it  describes.  But  the  schedule  is  to  be  considered  in 
connection  with  the  other  document;^  incorporated  in 
the  patent. 

The  affirmatipn  which  is  annexed  to  it  averSy  that 
he  is  the  inventor,  not  of  the  machines,  but  of  the  im* 
proreraents  herein  above  specified. 

In  his  petition  he  states  himself  to  have  [discovered 
certain  useful  improvements,  applicable  to  the  art  of 
manufacturing  flour,  and  pxays  a  patent  for  same  ; 
that  is,  for  his  improvements,  agreeably  to  the  act  of 
congress,  entitled,  "an  act  for  the  relief  of  Oliver 
Evans."  After  stating  the  principles  as  in  liis  sched- 
ule, he  adds,  'Hhe  machinery  consists  of  an  improved 
elevator,  an  improved  conveyor,  an  improved  hopper- 
boy,  an  improved  drill,  and  an  improved  kiln- 
dryei-." 

Although,  in  his  specification,  he  claims  a  right  to 
the  whole  machine,  in  his  petition  he  only  asks  a  pa* 
tent  fof  the  improvements  in  the  machine.  The  dis* 
tinction  between  a  machine^  and  an  improvement  on- 
a  machine,  or  an  improved  machine,  is  too  clear  fof 
them  to  be  confounded  with  each  other. 

The  act  of  congress,  agreeably  to  which  Evans  pe- 
titions for  a  patent,  authorizes  the  secretary  of  state 
to  issue  one,  for  his  improvements  in  the  art  of  mana* 
facturing  flour,  ^^and  in  the  several  machines  which  he 
has  inventedydiscpv^xe^Y  imprpved,^d  applied  tatba  t 
purpp%5.»* 
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In  conformity  with  this  art,  this  schedule,  and  this 
petition,  the  secretary  of  state  issues  his  patent,  which, 
in  its  terms,  embraces  only  improvements.  Taking  the. 
whole  together,  the  court  is  of  opiniDn,  that  the  patent 
is  to  be  constructed  as  a  grant  of  the  general  result  of 
the  whole  machinery,  and  of  the  improvement  in  each 
machine.  Great  doubt  existed  whether  the  words  of 
the  grant,  which  are  expressed  to  be  for  an  improve- 
ment or  improvtments  only,  should  l)e  understood  «^b 
purporting  to  be  a  patent  only  for  improvements;  or 
should  be  so  far  controuled  by  the  specification  and  pe- 
tition, bs  to  be  considered  as  a  grant  for  the  machine 
as  improved,  or  in  the  words  of  the.schedule  and  petition, 
for  ''an  improved  elevator,  an  improved  conveyor, 
nn  improNed  hopperboy,  an  Improved  drill,  and  an 
improved  kiln  dryer."  The  majority  of  the  court 
came  at  length  to  the  opinion,  that  there  is  no  sub- 
stantial difference,  as  they  are  used  in  this  grant, 
whether  the  words  grant  a  patent  for  an  improvement 
pn  a  machine,  or  a  patent  for  an  improved  machine:; 
since  the  machine  itself,  without  the  improvements 
would  not  be  an  improved  machine.  Although  I.dtd 
not  concur  in  this  opinion,  I  can  perceive  no  inconve- 
ttience  from  the  construction. 

It  is,  then,  the  opinion  of  this  court,  that  Oliver 
Evans  nlay  claim,  under  his  patent,  the  exclusive 
use  of  his  inventions  and  improvements  in  the  art  of 
mannfacturinfT  flour  and  meal,  atid  in  the  several 
machines  which  he  has  invented,  and  in  his^ina- 
provements  on  machines  previously  discovered. 


Itit. 


««  CASES  IN  THI:  SUPREME  COVfCt 

In  all  cases  where  his  claim  is  for  >  an  iinproveineiit 
on  a  machine^  it  will  be  encunoftent  on  him  to  show  (he 
extent  of  his  improvement,  so  that  a  person  under- 
standing thie  subject  may  comprehend  distinctlyin  what- 

b*fcr*^^*£i  Some  doubts  have  been  entertained  respecting  the 
proTMiMot  on  jurisdiction  of  the  courts  of  the  United  States,  as  both 
aiiiat  allow  the  the  plaintiff  and  defendant  ase  citizens  of  the  same 
iSJlS^^iu*  •***«•  The  5th  section  of  the  act  to  promote  the  pro- 
^^jjjjjjl'^'gress  of  useful  Arts,  which  gives 'to  every  patentee  a 
right  to  sue  in  a  circuit  court  of  the  United  States^in 
iSjf*ofai!^"*  his  rights  be  violated,  is  repealed  by  the  3d  section 
*J^"«njftjd«?o£the  act  oi  1800,  ch.  179.  (xxv.)  which  gives  the  ac- 
tentUw^toution  in  the  circuit  court  of  the  United  States,  ^bere  a 
rigft^  tue  in  patent  is  granted  ^^pursuanf'  to  that  act,  or  to  the 
ooort,  tSough"^  ^®'  *.**®  promotion  of  useful  arts.  This  patent,  it 
•*••  ^^Jjhas  been  said,  is  granted,  not  in  pursuance  of  eilier  of 
son ofthoMme those  acts, ')utin  pursuance  of  the  act^'forthe  relief  of 
Mif.  Oliver  Evans/'     But  this  court  is  of  opinion,  that  the 

act  for  the  relief  of  Oliver  Evans  is.  engrafted  on  the 
genreral  act  for  th^  promotion  of  useful  arts,  and  that 
the  patent  is  iss.ued  in  pursunince  of  both.  The  juris- 
diction of  the  court  is,  therefore,  sustained. 

As  the  charge  delivered  in  the  circuit  court  to  the  ju* 
ry  differs  in  some  respects  from  this  opinion,  the  judg- 
ment rendered  in  the  court  is  reversed  and  annulled 
and  the  cause  remanded  to  the  circuit  court,  with  direc- 
tions to  award  a  venire  facias  de  noro,  and  to  proceed 
therein  according  to  law. 

Judgment  reversed. 


or  THfrimiTED  states,  js^ 

Judgment.     This  cause  came  on  to  be  heRrd  on  the      Wl^. 


transcript  of  the  rect>rdrf)f  the  circuit  court  for  the  dis-  e^T^ 
trict  of  Pennsyfvania)  and  was  urged  by  counsel.  On  v* 
consideration  whereof,  this  court  is  of  opinion,  that  l^aton. 
there  is  error  in  the  proceedings  of  the  said  circuit 
court  in  thi^i  that  the  said  court  rejected  testimony 
.which  ought  to  have  been  admitted;  and  also  in  t^iis, 
that  in  the  charp;e  delivered  to  the  jury,  the  ppitiiov  u 
expressed  that  the  patent,  on  which  this  suit  wai  ioBti- 
tuted,  conveyed  to  Oliver  Evans  only  an  exclusive 
right  to  his  Improvement  in  manufacturing  flour  and 
meal,  produced  by  the  general  combination  of  all  his 
machineryj  and  not  to  his  improtement  in  the  several 
machines  applied  to  that  purpose  ;  and  also,  that  the= 
said  Oliver  Evans  was  not  entitled  to  recover,  if  the 
hopperboy; in  his  deciarauoin' mentioned,  had  been  in 
use  previous'  to  his-  alleged  djlscoyery.  Therefore,  it 
iaconsiJered  by  this  court;  that  the  judgment  of  the 
circuit  court  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  said  circuit  courts  witn  oirec- 
tipns  to  award  a  verdrtfacioi  d^  novo^^ 

a  See  Apptndixf  Notb  II. 
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{CuAlSQ^lBit.j 

LiCNox  ei  aL  v.  Paovt. 

Tb*  Mdon«r  »r  1  pr«int«M»rj  lof p,  i»Im>  his  b€«i  eharprd  hj  4a*  ■# 
^iee  ef  h«  dcfialiofibc  irmker,  it  do>  tn  iiltd  lo  b«  pr^l^ciioa  of  a 
•  €tmn  oreqait)  m  ■  »«rety  ;  the  boUler  nay  prc»«M  I  a^Mast  •itlMr 
piiv^  at  liM  plMMra*  aiid  diN*a  aol  Hiif  hargo  iha  ctf4«rpar,  by  ••!  it* 
raia|«  ar  by  co^iilerinafidiaf  aa  csecatioa  agamai  tbf  aiakar. 

Bf  tbaaUiiie  orM4r>lat.d,  aflTea,  cb   23  t.  8.  mhicb  i*  pfibapa  Mily 
dtelaratary  ufibc  comnioii  Uw,  ^n  endorter'  baa  a  rifht  ta  pay   tba 
•Qpaiii  of  I  ha  nota.or  bill  to  the  btililar,   and  to  ba  aabrag  -led  ta  all 
hia  rigba  by  oUtataing  an  aiaigiiaiant  ofiha  baldarVjadgmaai  AgaMPi. 
tb9  aiaker. 

Tba  aaawar  ofa  dafandant  ia  cbaorary,  iN<«agh  %•  may  Va  iMararcd  l»- 
Iha  «f  hola  arooapi  in  oomrofaniy,  ia  eoaolaaiva  avidaaca.-  if  aacMK 
Uadieiad  by  tba  laaiimany  afaay  wiioaaa  ia  iba  eaaaa. 

Appeal  from  a  decree  of  the  circttxl  coupl  for  the* 
dllstrict  of  Columbia. 

The  facta  of  ibis  case  wore  as  follow :  William* 
Prout,  the  plaintiffin  the  court  below,  on  the  S9th  of 
July,  1812^  endorsed,  iii*ithout  any  consideration,  a 
promissory  note  made  by  Lewis  DebloiR,  in  his  fiavoupy 
for  4,400  dollars  payable  in  thirty  days  after  date^ 
This  note  .was  discounted  by  the  defendants,  as , trus- 
tees tor  the  tate  bank  of  the  United  States,  for  the 
accommodation  and  use  o'f  the  maker,  and  not  being* 
paid,  an  actipn  was  brought  against  him,  and  another 
against  the  endorser,  in  the  nan^e  of  the  trustcfes,  aild 
judgment  rendered  therein  in  the .  same  circuit  court, 
ia  the  term  of  December^  1813. 

In  the  April  following,  *  Prout,  fearful    of  ]>€bIoia^ 
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failure^  called  on  the  defendant  Davidson,  who  was      IM. 
agent  of  the  other  defetdants^  and  requested  him  to 
issiie  a  Ji9n  faxAas  on  the  judgment  against  Deblois, 
promising  to  show   the    marshal   property  6ff  which 
to  levy.    On  the  16th  of  April,   pr  thereabouts,  Da|* 
vidson  directed  an  execution  of  that  kind  to  issue^ 
and  Prout,  oti  being  apprized  thereof,   offered'  to  point 
^ut  to   the  marshal  property  of  the  defendant,  anil 
to  indemnify  him  for  taking  and   selling  the  samer 
But    before  any  thing   farther  was  done,  'Davidson 
eountertnanded  this  execution,  and  On  the  2d  of  May^ 
1814,  or  thereabouts,  a  ca.  su.  was  issued  against  De' 
Uois  by  the  clerk  through  mistake,  and  without  any 
erder  of   Davidson   or  the   other  defendants.      This" 
was  served  on  Deblois  on  the  10th  of  May,  who  al- 
lerwards  took  the  benefit  of   the  insolvent  laws  in 
Ibrce   within  the   district   of-  Columbia,  the  effect  of 
which  waa  to  divide  all  his  property  among   his  credi- 
tors, whose  demands  were  very  eonsideiable.     It  ap- 
pears, from  the  evidence,  probable  that  if  the  fieri  far 
tias  had  been  prosecuted  to  effect,   a  great  part  of  the 
money  due  on  the  judgment  against   Deblois,  which 
had  been  recovered  on  the  note  endorsed  by  Prout, 
would  have  been  raised,   and  the  latter,   in  that  case^ 
would  have  &ad  to  pa:y  but  a  small   sum  on  the  one 
against  him.    But  cs  matters  stood,  little  or  nothing 
Was  expected  from  the  estate  of  Deblois ;   and,  of 
eourse,  no  part  of  the  judgment  against  Prout  could 
1>e  satfsfied  in  that  way^  but  the  whole  still  remained 
due  and  unpaid. 

The  fieri  facias  appears  to  have  been  countermatid- 
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1(18.     ed  the  day  after  it  was  receiyed  by  the  fnavshaly  or 
"which  Prout  had  notice  soon  alier. 

Oa  these  facts,  the  circait  court  decre^  that  the  ap-^ 
pelbnta  shotlld  he  perpetually  enjoined  from  proceed*** 
lag  at  law  on  the  judgment  which  they  hakl  obtained 
against  Prout,  and  t^t  they  sliou^'l  also  pay  him  Ua 
(BOits  ofsuit  to  be  taxed*.  From  this  ((ecree,  the  defen- 
dants below  appealed  to  this  court. 

Jtoiftr^lA.'  Mr.  K€yj  for  the  appellants^  argued;  thai  this  being 
a  negotiable  instrument,  the  liability  of  the  plaintiff 
bi^low^.  after  notice  of '  non-payment  by  the  maker^ 
was  no  longer  oondltional,  ^and  depending  on  the  de«- 
iaultof  the  maker;  so  that  the.  holders  of  the  note 
"eouTd  proceed,  against, biqi  alone,  without  taking  any 
steps  against  ^he  maker.  That,  therefore,  they  were 
not  bound  to  issue  the  Jleri  facioi  against  Deblois«  on 
the  appliibation  of  the  plaintiff.  That  having  issued 
It,  they  had.  a  right  to  countermand  it,  provided  they 
did  not  place  the  plaintiff  in  a  worse  situation  than  he 
wastin  before  it  was  issued.  That  the^.  fa.  was  not 
countermanded  with  any  view  to  injure  the  plaintiff, 
W  beca^se  the  agent  ha^  ascertained  that  the  trus- 
tees of  tlie  bank  were  not  bound  to  issue  the  Jl.  fa. 
In  the  first  instaiice,  and  that  it  was  neither  right  nor 
safe  fot  the  bank  to  give  thereby  a  preference  to  the 
.  plaintiff  over  other  endorsers  of  Deblois.  And  that 
the  plainti^  was  not  placed  in  a  worse  situation  by 
countermanding  the ^. /a.;  but  had  it.  in  his  power, 
under  the  act  oi  assembly  of  Maryland  of  1763,  ch» 
93.  to  tender  the  amount  of  the  note  to  the  a^nt  of 
tb^bankf  .and  obtain  an  assignment  of  the*  judgment,, 
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Iff  ^liicli  he  miglit  have  secured  himself,  by  levying  on      tS18* 
the  property  still  in  the  jppssession  of  Deblois. 

Mr*  Jones  and  Mr.  Lawy  for  the  respondent  and 
plaintiff  below-,  argued,  that  the  plaintiff  beinjp:  a  mere 
([rrataitoas  surety,  was  entitled  to  the  protection  of,  a 
conrt  of  equity.  That  even  in  a  court  t)f  law,  it  had 
beep  determined)  that  where  the  holder  of  a  bill  gave 
an  indulgence  to  the  acceptor,  after  judgment,  the 
endorser  was  discharged.^  That  of  all  'forms  of 
suretyship,  that  by  endorsement  emphatically  etititles 
Che  surety  to  protection.  The  relative  obligations 
between  the  holder  and  endorser  require  the  former 
in  the  first  instance,  to  look  to  the  drawer  for  pay- 
ment, and  to  give  notice  of  his  default  to  the  endor^^ 
ter.  The  relief  given  by  courts  of  equity  to  sureties 
en  a  bond  is  derived  from  the  common  law  princi* 
pies  in  favour  of  endorsers.  A  surety  has  a  right  to 
come  into  equity,  and  compel  the  creditor  to  proceed 
against  the  .  principal  debtor.^  '  If  the  party  for . 
whose  benefit  a  contract  is  made  prevents  its  execu* 
tion,  the  contract  is  rescinded.  The  contract  be* 
tween  the  holder  and  endorser  is,  that  the  former 
shall  seek  payment  of  the  maker  before  he  resorts 
to  the  endorser.  If  he  disables  the  maker  fi'om 
paying,  the  endorser  is  discharged.  If  the  holder 
of  the  bill,  or  note,  gives  time  to  the  acceptor  or 
maker,  in  prejudice  of  the  -endorsers,  without  their 

m  English  v.  Darfey,  2  Boi.  4*  Pul.  61. 
h  Nisbet  v.  Smith,  2  Bro.  Ch.  Ca$.  579     Reos.  v.  Berring 
too,  2  Pf «.  Jim.  640. 
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1818.  concurrence,  they  will  be  discharged  from  all  lialili- 
ty,  although  they  may  have  been  preriously  cliarg. 
ed  by  notice  of  non-payment.*  The  doctrine  of  equi- 
ty, that  a  surety  is  discharged  by  any  indulgence 
shown  to  the  principal  by  the  cceditpr  in  prejudice  of 
the  surety,  is  applicable  to  ev-ery  .species  of  surety- 
ship, whether  absolute  or  collateral  ;  and  whether  the 
liability  of  the  co-obligors,  sureties,  or  endorsers,  has 
beed  fixed  by  judgment  or  not>  If  giving  time,  stay- 
ing execution,  or  taking  new  security,  in  consideration 
of  indulgence,  releases  the  surety,  how  much  more 
ought  he  to  be  discharged  by  the  countermand  of  an 
execution  on  which  the  money  might  have  been  levied^ 
The  statute  of  Maryland  is^nly  in  aflSrmance  of  the 
pre-existing  rules  of  equity.  Nor^oes  it  apply  to  this 
^ase  ;  the  issuing  of  the  fieri  fadasj  at  the  plaintiff's 
solicitation,  being  a  waiver  of  all  right  to  demand  m 
compliance  with  the  act. 

Mr.  Key^  in  reply,  insisted,  that  a  court  of  equity 
"would  not  relieve  in  such  a  case  as  this,  even  if  the 
plaintiff  was  to  be  considered  as  a  gratuitous  surety. 
That  the  cases  rited  of  co-obligors,  or  sureties,  m 
bonds,  were  not  pertinent.  This  is  a  commercial  coi^ 
tract.  The  drawer  of  the  note  having  made  deiault;^ 
and  the  endorser  having  had  legal  notice  of  noft-^pay- 
ment,  becomes  liable  absolutely.  His  engagement 
ceases  to  be  collateral  and  contingent,  and  he  if  conn 
-verted  into  a  principal   debtor.     The    punctuality     of 

a  Ckiity  on  BilU,  300.  Am,  ed.  )8I7. 
6.  ^isbet  v.  Smith,  i  Bro^  Ch.  Ca«.-578.     Rees  V.  Berring- 
tOB.  2  Vu.  Jfifi.  640.  Uw  V.  The  £.  I.  Company.  4  Tti.  894. 
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^  commercial  dealings,  and  the  preservation  of  papei  >Blt. 
credit  requires  that  it  should  be  so.  An  indulgence 
given  to  the  maker  can  no  more  discharge  the  endors- 
er, when  thus  fixed,  than  an  indulgence  to  him  will  dis- 
charge the  maker.  The  law  does  not  require  that  the 
holder  should  take  any  active  measures  of  diligence  ; 
nor  can  a  single  case  be  found  where  a  court  of 
equity  has  compelled  him  to  take  any  such  meas- 
iire9. 

Mr.  Justice  Livingston  delivered  the  opinion  o{  the  j^rck  9tk. 
cottrt^andy  after  stating  the   facts,  proceeded  as  fol- 

'^^*  ■  Tht  MiAffrm 

The  only  ground  on  which  ^this  decree  can  be  sus-  of  a  proniMo- 
.  TV  no|^  wJmi 

taioedis,  that  the  countermand  by  Davidson  of  the  Ima  been  chaif 

Jieiri  facias  which  had  issued  on  the  judgment  against  ^^^ij^^ 

Deblois,  absolved  the  complainant  from  all  liability  onK^  ciSw 

the  one  which  had  been  recovered  against  him  on  the  loiheajd  cim 
.  J  court  oftqvUj 

same  note  ;  and  this  has  been  likened  to  certain  cases  u  a  mmnf, 

between  principals  and  sureties ;  but  it  does  nol  fall 
within  any  of  the  rul^  which  it  has  l)eeB  thought 
proper  to  adopt  for  the  protection  of  the  latter.  Al- 
though the  original  undertaking  of  an  endorser  of  a 
promissory  note  be  contingent,  and  lie  cannot  be 
"Charged  without  timely  notice  of  non-payment  by  the 
maker,  yet,  when  the  holder  has  taken  I3iis  precautio&y 
^nd  has  proceeded  to  judgment  against  both  of  them, 
beisat  liberty  to  issue  an  execution  or  not,  as  he 
pleases,  on  the  judgment  against  the  maker,  without  af- 
fording any  cause  of  complaint  to  the  endorser ;  or  if 
he  issues  an  execution,  he  is  at  liberty  to  make  choice 
of^he  one  which  he  thinks   will  be  most  beneficial   to 
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ISIS,      himself,  without  any  consultation  whatever  with  the  en- 
dorser on  the  subject ;   nor  ought    he  to  be  restrained 
by  any  fear  of  exoneratikig  the  endorsed,  from   counter- 
manding the  service  of  any  execution  which  he  may 
have  issued,  and  proceeding  immediately,  if  he  chooses, 
on  the  judgment  against  the  indorser.     And  the  rea- 
son i^  obvious  ;  for  by  the  judgment,  they   have   both 
become  principal  debtors,  and   if  the  endorser  buffers 
tfby     injury    by    the      negligence    of   the    judgment 
creditor,  it  is  clearly  his  own  fault,  it  being  his  duty  to 
pay  the  money,  in  which  case,  he  may  take  under  his 
Bjtlie  loeal  own  direction  the  judgcnent  obtained  against  the    roa- 
J[Jj^  ^jJJl^Jker.     By  an  act  of  Maryland,  ft  seems  expressly  provi- 
■JJjS*' *^ dcd»   which,  is,    perhaps,    only    declaratory    of  the 
•ndoTMr  Lai  a  common  law,  that  an  endorser  may  tender  to  a  plaintiff 
tlie  amount  ofthe   amount  of  a  judgment  which  he  has   recovered  . 

to  Um  liolder,  Ag&inst  the  maker  of  a  note,  and  obtain  an   assignment 
cndtoba  sub-^r  za. 
fU^^t^A  It!  all  • 

hitrislitk  .  But  it  is  alleged,  that  in  this  case  there  was  a  posi- 
tiiwc  agreement  on  the  part  of  Mr.  Davidson  with  Mr. 
Prout,  to  issue  9l  fieri  facias^  and  proceed  therein,  and 
that  by  not  doing  so,  the  latter  was  thrown  off  his 
guard,  and  lost  the  opportunity  of  an  indemnity  out 
of  the  estate  of  Deblois.  Without  deciding  what  might 
have  been  the  effect  of  such  an  agreement,  it  «is  suffi* 
cient  to  say  that  there  is  no  evidence  of  it.  Mr. 
Davidson  expressly  denies  that  he  agreed  with  the 
complainant,  or  oven  promised  him  to  issue  a^/Em 
^^iof  against  the  estate  of  Deblois,  and  that  he  went 
no  farther  than  to  say  that  he  would  consult  his  law- 
yer.    Not  being  able  immediately  tp  find'  his  lawyer^ 
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aad  notlcnowing  whether  SiOine  advantage  might  not  be      .1S18. 

taken  if  he  refused  to  comply   with' the   cbm'plainant's 

reqiient,  he  directed  a  fieri  Jaciasto  be  issued,  whichj 

for  reasons  assigned  by  hiip,  was  afterwards  recalled. 

To  this  answer  of  Mr.  Davidson,  it  is  supposed,  by 

the  claimant's  counsel,  no  credit  is  due,  because  hi|i 

commission  on  the  sum  in  question  ffave  him  an,  interest 

in  the  controversy,  and  he  might  be  answerable  over  to 

his  pr^icipal  for  his  conduct  in  this  business.      Jfi  * 

ecnsMj  that  he  wo.uld  be  entitled  to  any  commission  on 

this  sum.     It  is  quite  as  probable  Jbe  was  acting,  under 

a  fixed  salary,  which  would  not  be  affected  by  the  event 

of  the  suit;  and  as  to  his  responsibility,  none  could,  ^x- 

ist^if  he  had  acted  within  the  scope  of  his  authority ; 

and  if  he  had  transcended  his  power  as  agent,  it  n^ould 

hardly  be  fair  that  his  constituents  should  suffer  by  hisxiiaaatwsrsr 

act.    Bat  ^dmittin^  both  objections,  and  they  will  not^^JjIJj^*^ 

efiect  the  verity  of  his  answer;  for  if  lie  hafd  a  ilirect  in- JJ**'**^ 

terest  in  the  event  of  the  suit,  and  to  the  extent  of  the  M^eopdiw«« 

whole  sum  in  controversy,  still  his  denial  of  a  faot  di< 

rectljr  alleged  in  the  bill  would  be  entitled  to  fuU  crfd**- 

it,  according  to  the  rules  of  a  Cjciurt  of  equily^.W|bet« 

not  a  single  witness  has  been  produced  to  disprore  it, 

and  where  the  circumstances  of  the  case,  'and  hisi>WQ 

conduct,  render  his  account  a  very. proba1>le.one.     If 

he  had  not  been  made  a   deiendpnt,  which  was,  not  a 

verv  correct  course^  he  ^light  baT.a-been  examined  as  a 

witness  for  the  other  defendant,  or  for  the  complainant; 

bat«.havinfE  been  made  a  defendant^  and  being  the  only 

QU%  acquainted  with  the  transaction^  the  court  ja  of 
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1118.  Opinion  that  his  answev,  ancontradicted  as  it  is,  ill 
proof  against  the  complaidant  of  the  non-existence  of 
any.  such  agreement  as  he  alleges,  was  made  between 
them,  in  relation  to  the  issuing  of  the  JUri  facias.'-^ 
Nor  would  Mk.  Prout  hare  snffered  by  the*  withdraiHng 
of  the  fieri  facuUy.  which  is  the  burthen  of  his  com- 
plaint, if  he  had' done  what  he  might  and  ought  to  have 
done.  He  had  sufficient  notice  of  this  fact,-  before  the 
Ctt.  «a.  was  served^  to  hare'  called  and  paid  the  judg«^ 
m^nt  against  him,  and  thus  hare  obtained  a  controul 
orer  the  one  which  had  'been  recovered  against  De- 
filois.  If  he  had  done  this,  instead  of  censuring  the 
conduct  of  Davidsony  he  might  have  issued  z' fieri  fth- 
eia$  himself,  and*  secured  a  property,  whith  if  it  has  not 
been  applied  towards  his  relief,  is  owing  more  to  his* 
own  neglect  in  not  paying,  in  time,  a  debt  justly  due 
firom  hin^elf,  than  to  any  other  cause  whatever. 

A  person  so  regardless  of  his  interest,  as  well  as  du- 
ty, as  Mr.  Prout  has  been,  who  has  not  only  refused  to 
pay  a  note  endorsed  by  hinv  when  due^  but  has  put 
the  holders  to  the  trouble^  delay,  and  expence,  of  pro 
eeeding  to  judgment  against  him,  has  but  Tittle  right  to 
Be  dissatisfied,  if  a  court  of  equity  shall  not  think  itself 
bound  by  any  extraordinary  exertions  of  its  powers, 
t^  extricate  him  from  a  difficulty  and  loss  which  he 
might  so  easily  have  avoided. 

The  decree  of  the  circuit  court  is  rerersed,  and  the 
eomplainant's  bill  must  be  dismissed,  vnth  the  costs  of 
tbat  court,  to  be  paid  by  the  complainant  to  the  defen 
dant. 

Decree  reversed  .a> 

a  Vide  ante,  p.  148.  Lanusse  v.^  Barkertrnole  a. 


OF  THE  UNITED  STATES 


(local  law.) 
Burton's  Lessee  v*  Williams  et  al. 

Tlieftate  of  North  Carolina,  bj  her  act  of  coaaioB  of  tbo  weatom  landi  * 
of  17Sll,  eh.  3.  recited  in  the  act  of  oongreaa  of  1790,  rb.  88.  ae* 
eopting  that  cemion,  ami  by  her  act  of  1803,  eh.  8.  ceding  to  Tea- 
DtiHio  ibo  right  to  iease  granta,  haa  parted  with  her  right  to  iaavo 
granta  for  laodi  wiibin  the  atate  of  TeoneaMO,  opon  ontrica  mado- 
bofore  the  oeaaion. 

Bnt  it  Meems,  that  the  .holder  of  aoch  a  grant  may  roaort  to  the  eqaity. 
jvriadiction  of  the  United  Statoa'  eonrta  for  relieC 

Error  to  the  circuit  oonrt  of  East  Tennessee. 

This  was  an  action  of  jsjectment,  brought  by  the 
plaintiff  in  error,  to  recover  the  possession  of  5000 
acres  of  land,  lying  in  Maury  county,  in  the  state  of 
Tennessee,  and  granted  to  the  lessor  of  the  plaintiff 
by  the  state  of  North  Carolina,  on  tbe  14th  of  July, 
1812.  The  grant  vvas  founded  on  an  entry  ma:!e  dn 
the  27th  of  October,  1783,  in  the  land  office  of  North 
Carolina,  commonly  called  John  Armstrong's  office  ; 
on  a  warrant  of  survey  issued  from  the  same  office 
on  the  10th  of  July,  1784 ;  and  on  a  survey  made  on 
the  26th  of  February,  1812,  under  an  act  of  the  le* 
gislature  of  North  Carolina,  passed  in.  1811.  The- 
^ands  lay  in  that  part  of  Tennessee  in  which  the  disr* 
position  of  the  vacant  and  unappropriated  lands  is  re* 
^nred  to  the  United  States  by  the  act  of  coogress  of 
die  l8th  of  Aprily  1806,  ch.  31.    This  title  was  oAr- 
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Kit,     ed  in  evidence  bj  the  pUintiff  at  the  trials  and  wa0 

"^^^^^    objected   to  by  the  defendant,  who  claimed  undei    m 

Y.         grant   from   Tennessee.     The  evidence  was    rejected 

WiUianis.  by  the  court  below  ;,  on  which  the  plaintiff  excepted^ 

and  the  cause  was  biought  by  writ  of  error  to  this 

court. 

Mmnk  tii  jjf  j.^  Harper ^  for  the  plaintiff^  argued,  that  the  state^ 
of  Nortk  CaioUna,  vpdcr  the  conditions  of  het  a^t  of 
1789,  eh.  8,  for  ceding  the  western  lands  to  tke  Uni- 
fedf  st)&tesy  had  a  right  to  perfect  grants  on  alf  such 
entries  as  this,  at  any  time  after  the  cession,  and  not 
mecely  within  the  time  which  was  limited >y  th^  then 
existing  laws  of  North  Carolina ;  .the  conditions  of 
the  cession  being  recited  and  confirmed  in  the  act  of 
congress  of  the  3J  of  ApriT,  1790t  ch«  '83»  accepting 
that  cession..  That  the  act  of  Jforth  Carolina  of  1803^ 
eh.  $.  for  ceding  this  right  to  the  state  of  Tennessee^ 
with  the  assent  orcoiigress,  was  wholly  inoperatiTioc 
and  void,,  for  want  of  that  assent ;  congress  not  hsT. 
&g  assented  sTmply  and  uncondftio*--illy,  as  wa&  in- 
tmded  by  the  Jegislature  of  North  Carolina^  but  bar- 
ing coupTed  its  assent  with  conditions  desfructivo^ 
of  the  rights  of  that  state  and*  her  citiaehs,  un<|er  the 
%ct  of  cessfon.  That,  consequently,,  the  act  of  con?. 
I^ess  of  the  18th  of  Ap^H,  1806,  ch.  81.  being  hiatir 
iiotk  this  act  oCNortltL  Carolina,  and. , on  the  act  of 
Tennessee  of  1804,  ch.  14..  which  rests  on  the  same 
bicsiS)  is  yrithout  authority,  android.  That  OTeia  if 
tlte  act  of  North  Carotin  A. of  1803  j  ch.  3'.  were  ope- 
yttiye,^  it  merely,  ^ves  the  state  of  Tennessee  concaiv 
iMi^otMOL  with  North  Carolina  for  periectmg  these 
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titles  and  does  not  devest  the  power  of  the'Iatter  state.      It  18. 
And  that  if  the  power  granted  to  Tennessee  by   this  act     ^"Jlj?^ 
.was  absolute  and  exclusive,  while  it  existed,  it  reverted        t, 
to  North  Carolina,  when  Tennessise,  by  assenting  to  the  Willia«fc 
conditions  imposed  by  congress'  in  the  act    of    April 
Idth,    1R06,     cli^  31.    disabled     herself   from     ex- 
ercising   this    power  or    procuration,    according  to 
the  terms  and  intentions  of   the  grant    from  North 
Carolina.* 

Mr.  Can^iipell^  contra,  contended,  that  the  state  of 
North  Carolina,  by  her  act  of  1803,  ch.  8.  transfer* 
red  to  Tennessee  all  the  power  to, issue  grants  re- 
served by  her  in  the  act  of  cession  of  1789,  on  the 
conditions  that  the  state  of  Tennessee  should  agree 
to  said  act  as  a  compact  between  the  twp  ,  |tates»  and 
that  the  assent  of  congress  should  be  obtiedned  there* 
to.  Tennessee  did  agree  to  the  act,  by  her  own  act 
of  1804,  ch.xl4.  and  the  assent  of  congress  was  given 
thereto  by  the  act  of  the  iSth  of  Aprif,,  18()5,  ch.  31. 
Consequently,  the  state  of  North  Carolina  had  no  pow* 
er  to  issue  the  grrant  in  question.  That  the  provis- 
ions  in  the  ac4  of  congress  of  the  18th  of  ^  April,  1806, 
ch.  31.  relate  only  to  the  final  deposition  oif  the  vacant 
lands  in  Tennessee,  remaining  after  .  all  the  claims 
from  North  Carolina  are  satisfied^  according  to  the 
conditions  of  the  cession  act,  and  do  not  impair  the 
right  acquired  under  iitles  derived  from  the  latter 
state.  That  the  transfer  of  power  to  perfect  granti 
from    North  Carolina  to  Tennessee  vested  it  in    the 

«  Cq.  IM.  WL  902.    Skep.  Tauduim^  883- 
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latter, unconditionally  and  exclusively;  and  the   pow^ 
er    having    once  vested,    cannot  revert,    or    be  ife- 
vested.     The  authorities  cited,  as  to  reversion  of  pow- 
ers, upon  a  breach  of  the   conditions   on   which  they 
were  granted,  are  wholly  inapplicable  to    transactions 
bet  Ween   independent    communities    and   states.     Bat 
even  supposing  the'same  rules  in  this  respect  were  to 
be  applied  to  their  acts,,  as  to  those  of  private  individ- 
ual?,' he  contended,  that  Tennessee  had  performed   the 
condition  as  near  to  the  intent  as    might  be,  and  that 
whatever  is  an  equitable,  ought  to  be  considered  a  le- 
gal  execution   of  a  power.^    That  the   public  doco- 
ments,    necessary   to   enable     Tennessee  to .  execute 
the     power    in     question,   were    delivered    to     that 
state  according  to  the  compact   of  1803  ;   and   that  it 
was  executed   by  her  from  1806  to  1811,  with  the  ap- 
parent acquiescense    of  North  Carolina,  which  state 
ought  not,  therefore,  now   to  be   permitted    to   object 
that  the  assent  of  congress  thereto  had  not  been   iuf*- 
ficiently  given/    That  this  assent  was  deemed  necesaa. 
ry  to  comply  with  that  provision   in   the  constitution  ^ 
art.   1.  s.    10.   which  declares,   that   ^'no  state  shall, 
without  the  consent  of  congress,  enter   ihto  an  agree- 
ment or  compact  with    another   state,''   and    because 
the  United  States  htid  an  interest  in  the  subject  mat- 
ter   of   the     compact.  ,  This    assent  wa^    not   inten- 
ded for  the  benefit,  or  to  secure  the  interest^,  of  North 
Carolina ;    and  the    approbation  of  congress    having 
been     sufficiently    manifested,     that     state     has    no 

a  Co.  Liu,  217.   Zouch    v.   Woolster  et  aL  i  Burr.  1138. 
Etrl  of  Darlington  ?.  Pultney,  Cowp.  S60. 
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right  to  object  to  the  mode  in  which  the  assent  wi^s  18^8. 
given.  That  by  her  act  of  cession,  the  slate  of  North 
Carolina  rt-sefved  the  right  \o  issue  grants,  only  in 
conformity  to  her  ihcn  existing  laws,  but  not  to  pass 
new  statutes  upon  the  subject,  like  that  of  1811. 
And  that  the  state  of  Tennessee,  by  an  act  passed  in 
1812,  declared  this  grant,  and  all  others  issued  under 
similar  circumstances,  void ;  and  provided,  that  they 
should  not  be  read  as  evidence -of ''title  in  any  coort 
of  the  state;  thus  asserting  her  exclusive Vight  tinder 
the  compact  of  1803  to  issue  grants  for  lands  within 
the  state. 

March  dliL 

Mr.  Justice  Johnson  <leli  ered  the    opinion   of  the  ^ 

court.  This  case  originates  in  a  collision  of  interest 
and  opinion,  between  the  states  of  North  Carolina  and 
Tennessee,  and  the  United  States,  relative  to  their  re- 
spective rights,  in  certain  instances,  to  perfect  titles  to 
the  soil  of  Tennessee.  North  Carolina,  in  the  year 
1812,  issued  the  grant  set  up  on  the  trial,  in  behalf  of 
the  plaintiff.  Both  Tennessee  and  the  United  States 
contend)  that  North  Carolina  has  relinquished  the  right 
to  issue  such  a  grant.  And  North  Carolina  replies, 
that  her  cession  was  conditional,  and  that  the  conditi  on 
has  been  violated,  or  that  the  casus  fxderis  has  never 
arisen. 

The  whole  difficulty  arises  from  the  obscure  word- 
ing, or  doubtful  construction,  of  the  act  of  congress  of 
April  18th,  1806.  But  after  comparing  all  the  jicts 
of  the  respective  states  upon  the  subject,  reviewing 
the  events  which  led  to  the  passage  of  that  act  qt 
congress,    and   dettrmibing  the    motives    which    in* 
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flnciiced  the  pHrties  in  making  the  compact,  i)?hich  the 
act  of  congress  contains^  we  are  of  opinion  that  ^  an  ex- 
7.  position  maij  be  given  perfectly  consistent  with  good 
WilUaoM:  iaith,  an4  leaving  to  North  Carolina  no  reasonable 
ground  for  complaint.  We  here  disavow  all  inclina- 
tioui  on  the  part  of  this  court,  tp  interfere,  unneces- 
sarilj)  in  state  altercations  ;  we  enter  into  the  consid- 
eration of  such  collisioifs  only  so  far  as  to  secure  indi* 
Tidual  right  from  being  crushed '  in  ^he  shock.  But 
iA'«ll  such  discussions  the  questions  necessarily  arise, 
'liiiat  has'  a  state  gpranted  ?  and  what  was  th^  extent  of 
Hs  piower  to  grant?  Those  questions  cannot  be  avoid- 

It  will  be  recollected  that  the  state  of  Tennessee  . 
originally  constituted  a  part  of  the  state  of  North 
Carolina;  that%in  the  year  1789,  the  latter  state 
made  a  ceanon^  both  of  ^ soil  and  sov^reifrnty,  to  the 
United  States,  of  all  the  soil  and  country  now  compris- 
ed wit^n  the  limits  of  Tennessee  ;  and  that  in  the  year 
1796,  the  state  of  Tennessee  was  admitted  into  the 
union.  Previous  to  the  act  of  cession.  North  Caro- 
lina had  made;  title  to  a  considerable  proportion  of  the 
•oilof  Tennessee,  under  circumstances  which  attached 
the  title  to  a  designated  portion  of  soil,  so  that  nothing 
more  was  pecessary  to  vest  a  complete  legal  title, 
but  what)  in  contemplation  of  her  laws,  was  a 
mere  formality,  a  survey  and  grant.  In  other  in- 
stances she  had  issued  warrants  for  a  specified 
quantity  of  land,  but  under  which  the  holder  had 
not  yet  definitely  fixed  his  landmarks,  so  that  he 
4id  not  hold  land,  but  only  the  evidence  of  a  right 
ii>  acqidrt  land.    These,  and  several  other   destrip* 
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tioiis  of  land-litks,   as  they  are  callecly'  the  act  of  U»-      Httl 
aion  makes  provisioa  for  securing  to  the  mdiridoaH  to    ^^^^^ 
.the  full  extent*  to    which  he  Was    entitled  under  (he        j^. 
laws  of  North  Carolina-    Thewoids  of  the  deed  of  WilliMii 
cession  are  these:   <^ Where   entries  have  bf en  made* 
agreeably  to  law,  and  titles  under  them  not  perfected! 
by  grant  or  otherwise,  then,  fend  in  that  case,  the  gaT' 
^  ernor  for  the^  tipie  being  shall,  and  he  is  hereby  i equir*    . 
ed  to  perfect,  {rom  time  to  time,  such  titles,  in  sncla 
manner  as  if  this  act  had  never  been  passed?    And  that 
all  entries  made  by,  or  grants  made  to  all  and  and  ctc* 
ry  person   or  persdns   whatsoever,   agre«>ably  to  law, 
amd  in  the  limits  hereby  il) tended  to  be  ceded  to  the 
United  States,  shall  have  the  same  force  and  effect  fis 
ifnuQh, cession  had  not  been  made;  and  tliat  all  md 
every  right  of  occup)ancy  aid  pre-cmptron,  and  evecjF 
other  right  reserved- by  any  act  or  acts,  to  persons  ^el* 
tied  and  occupying  lands  within  the  limits  of  the  lands- 
hereby  intended  to  be  ceded  as  aforesaid  iha^ll  coii<- 

tinue  to  be  in  full  force  in  the  same  manner  as  if  tho 

« 

cession  had  not  been  made,  and  a^  ponditions  upon 
,  which  the  said  lands  are  ceded  to  the  Ihiited  States  ;** 
and,  ^'further  it  shaU  he  understood^^^  &c.  making  a 
provision  for  the  case  of  persons  who  shall  lose  the 
benefit  of  a  location  because  of  its  having  been  laid 
on  a  place  previously  located,  and  declaring  that  ^^they 
should  be  at  liberty  to  remove  the  location  of  such  en^^ 
try  or  entries,  to  any  lands  on  which  no  entry  has  been  . 
specificiilly  located,  or  on  any  vacant  lands  included 
within  the  limits  of  the -lands  hereby  intended  to  bt 
caded** 
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iSlsJ  Thus  under  the  act  of  cession,  the  United  States 

^^^jC^     held  the  right  of  soil  in  the  vatant  lands  of  Tennessee, 

V,  •        qualified  by  the  right  which  the  state  of  North  Carolina 

Williami;  retained  of  perfecting  the  inchoate  titles  created  under 

Uiiderthecet.''*^«'«^wnfcws. 

Wbrth*^Ciir^     Wh^  the  act  was  passed,   admitting  the  state  of 

Mom  of  1783.  Tennessee   into  the  uni0ik>  consress  omitted  to   insert 
di.  S,  ratified  -^  h  _i  *   j  i      j 

by  the  act  of&ny  expresF  provision  respecting  unappg^ifiriatea  land; 

irSSTch.  ^^"^^  ^^  ^^^^  ciicumstance  the  state  of  Tennessee  set  up 

^edoiwlin^^lrf*  claim  to  all  such  land  within  her  designate^  limits-  -* 

the      ▼•cant  But  Still  she  was  embarrassed  in  the  use  of  her  suppoi# 
kuide  in  Ten-       ,  ...         ,        ,        .   ,  ,  .   ,    ^t       i    ^       i» 

neiaee,Bubjcctscd  acquisition,  by  the  righfs  which  North  Carolina  re- 

iJhi^*N^"^c4ained  of  perfecting  her  own  land  titles^  arid  she  could 

SSiSTthe^-"^*  obtain  from  ?i  state  a  cession  of  that  right  without 

choate    titles  the   Consent  of  congress.     This   afforded  the  United' 
created  under.  .  .  ,      ,    °  -  .         .  .       , 

berlawB.        States  ultimately  the   meaM  of 'resuming,  in  V^^h  ^'^^^ 

soil  that  they  were   supposed  inadvertently   to  have 

ctod'ed   tq  Tennessee^  and  was  the  ground  work  of  the- 

-.jpIj^j^^.  ^^2^  compacir^hich   is  exibited  in  the  act  of  1806.     The 

€arolina     ofgtate  of  North  Carolina  in  the   meantime  has  passed 
180S,    eh.    S.  .  ' 

grant!  to  Ten- ah  tKCt  in  1803^(^1  tit  led'  "an  act  to  authorise  the  state 

cabW*ih7pow  pf  Tehnessee  to*perfect  titles  Jo  land  reserved  to  this 

titS^tolanf  8***^  by. the  cession  act,"  but  expressly  subject  to  the 

^••J^^*<*N.g|gg;ent  of  congress  ;  and  the   two   great  objects  of  the 

■onact^andia  alct  of  congriess  of  l806,  as  avowed  in^  the  title,  are 

«on^t«a8      in  ^Ho  authorize   the   state  of  Tennessee  io  issue  grants^ 

^JJJ  ^^Ji*^^ and' perfect  titles   to  certain   lands   therein   described, 

attd  to  settle  the   claims  to   the   vacant   and  una]>pro- 

priated  lands   within  the  same;"  or,  in  other   word^, 

to  ena'ble  the  state   of  Tennessee  to   acquire  the  abso* 

lute  unqualified  right,    (so  far   as   it  comported  with; 
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p/iyite  right)  of  appropmtiug  the  soil  within  its  limits,      l*li- 
and^  esdem  flahij  to  enter  into  a  partition  of  that  soil     ^m^nn 
^h  the  U.  States^ -connected  with  the  righfd  thus  ac-        t.  . 
quired   from  North  Carolina.      And  such  in  eflfect  is  Williams., 
the  operation  of  the  compact  of  1806.     The  two  con- 
'fleeting  parties,  commence  wilh  drawing  a  line  across 
the  state,  and  then-  stipulate  tlrtit  the  soil  tp  the  west- 
ward shall  be  vested  absolutely  in  the  United  Slates,, 
and  that  to   th(  eastward  in   Tennessee.     Now^.it  is- 
absurd  to  suppose  that,  when  the  United  States  pro-* 
posed  to  acquire  to  themselves  the  absolute  dominion 
aver  tb^  soil  to   the  westward,  that  they  would  haye 
withbeldf  that  assent,  without  which  Tennessee  could 
not  acquire  it,  and^^  of  course,  could  not  convey  it  to 
th«  United   Statesw     The  words  in  which  the  assent 
of  congress  is  expressed,   o^e  found  in  the  close  of 
the  2d  section;  they  are  these;   ^Ho  which  said  act  the 
assent  of  congress  is  hereby  given,  sp  far  as  is  neces' 
sary  to  carry  ini»  effect,  tk^  objects  of  this  comfmctJ^ — 
But  these  latter  words,  although  at  first  view  they  may 
appear  to  be  restrictive,  really  in  their  operation, .  as 
here  applied,  must  give -the  utmost  latitiiftfe  to  that  as- 
sent; because,  nothing  sh(9ftof  th^,(  latitude  would  give 
effect  to  the  provisions  of  'the  compact. .  And  upon 
considering  the  act  of  North   Carolina,  to  which  they 
refer,  it    will  pbviously  appear,  that    those  restric- 
tive words  were  introduced  with  a  view. to  another 
object.    There  are  several   provisions  of  mere  detail 
contabed  in  that  aet ;  these  could  take  effect  without 
the  assent  of  congress^  and  to  those  provisions  these 
restrictive  words  must  have  had  reference. 
Vek  in.  69 
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I8t8«  But)  it  is  contended,  that  in  the  very  compact  be* 

""^^^^    tween  the  United  States  and  Tenneseee,  the  tondition* 

T.         of  the  act  of  cession  hare  been  riolated,  and  the  state 

WiUiamt.  of  North  Carolina  wasaathorised  to  refnne  her  rightik 

The  iet  of^'^^^^  admitting  either  the  premisea  or  conclusion  of 

JJJf^  ^^this'argumenty  we  may  be  pemitted.to  obserre,  thatH 

does' not  Tio- is  at  least  a  perilous  deetrine.    The  members  of  the 

kit  Um  Mt-  . 

••OB  act.        Aiiierican  family  Qpssess  ample  means  oft  defence  vn- 

der  the  constitution,  we  hope  aftes  to  ^me  will  Terify. 
But  faai^ily  for  our  domestic  harmony,  the  power  of 
aggressiye  operation  axainst  each  other  is  taken  awliy  ; 
and  the  difficulty  and  danger  of  applying  to  the  con- 
tracts of  ii^dependent  states,  the  principles  of  the  com^ 
inon  law  relative  to  conditions,  would,  if  necersary, 
incline  this  court  to  consider  words  of  condition,  in 
such  cases,  as  words  of  .^ontiact.  In  this  instance, 
the  state  of  North  Carolina  has  asserted  the  common 
law  right  of  entering  for  condition  broken,  and  the  nn- 
fortuna.  consequences  may  well  be  held  up  as  a  war- 
ning to  others^ 

But  in  this  case  the  words  used  are  not  wdrds  ctf 
condition.  OS  the  contrary  the  words  of  eondition 
used  with  relation  to  the  provision  for  seouring  vested 
freehold  rights  are  dropped  and  thos^  iapplied  to  the 
other  class  of  rights  are  appropriate  only  to  stipula- 
tion  or  contract,  ^it  shall  be  understood,''  fcc.  are 
the  words  as  expressed  in  the  quotation  from^that  act. 
All  the  operation,  then,  which  can  be  given  to  the 
provisions  of  the  sesaion  act,  on  the  subject  of  these' 
floating  rights,  is  that  of  the  stipulations  of  a  treaty; 
and  all  the  obligation  resulting  from  those  provtsioot,. 
as  well  onbehalf  of  the  United  States  as  of  Tmt- 
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nessee,  wis,  that  it  should  be  honourably  and  in   good      181 9. 
faith  executed.    And  this  has , been    done.    No    more     gjj^^ 
control  has  l^en  exercifed  oyer  those  floating  claims        y.' 
than  North  Carolina  might  haye  exercised,  and  no  ob-  Williaras. 
ligation  which  North  Carolina  acknowledged  with  re 
gard  to  those  rights  has  been  yiolated. 

The  injuries  complained  of  are,  that  these  floating 
rights  hayebeen  restricted  in  their  original  range,  so  as 
not  to  be  permitted  now  to  be  located  to  the«  westward 
of  the  line  of  demarkation,  and  that  they  haye  also 
been  restricted  to  the  eastward  by  the  stipulations  of 
Tennessee,  to  make  certain  appropriations  for  schools. 
But  this  reasoning  is  ^bunded  upon  two  assumptions 
that  cannot  possibly  be  admitted,  to  wit :  That  North 
Carolinaherself  could  not,  if  she  had  thought  proper, 
haye  made  these  appropriations  before  the  act  of  ces- 
sion, and  that  after  the  act  of  cession,  the  United 
States  could  not  haye  set  apart  any  portion  of  the  un- 
located  land  for  specified  j^urposes ;  or^  in  fact,  haye 
issued  any  grants  or  warrants  for  iniappfopriated 
land,  lintil  these  floating  claims  had  finally  found  « 
place  of  rest,  after  landing  and  embarking  again  a 
hundred  times.  It  would  haye  been  nugatory  under 
such  circumstances  to  haye  made  a  cession  of  territo- 
ry* These  claims  w;ere  not  forgotten;  Tennessee 
stipulates  to  make  proyision  for  them  on  her  side  of 
the  line,  and  the  United  States  to  make  proyision  on  the 
other  side,  if  Tennessee  cannot  sa'isfy  them;  so  that 
the  whole  country  is  in  fact  open  to  the  holders  of  these 
rights;  but  they  are  only  in  the  first  instance  direc- 
ted^ to  a  particular  tract  of  country  to  make  their  selec- 
tions. 
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1818.         With  regard  to  the  objection;  that  the  appropriation 
^^'^^    of  thes^lanA  was  made  to  a  single   state, '  when  tliey 
y.         were  expressly  given' for  the  use  of  the    United  States, 
VITilliaiiis.   including  North  Carolina,  there  is  certainly  nothing  in 
it ;  for  the<ereclion  of  a  *  state    may  have    appeared  to 
congress  the  most  beneficial  general    purpose  to  which 
those  lands  couTd  be    appropriated  i  nor  ^can  the  pro- 
hibition to  locate  warrants  on  the  Cherokee  lands 'be 
objected  to,  when  it  is  coniiidered  that  it  was  actually 
illegal  under  the  laws  of  North  Carolina  :  and  the  Ktip- 
tilation  is  expressly  made  jn  subservience  to   the  laws 
'of  that  state. 
Gkrolins,    by     Upon  the  whole,  we   are  decidedly  of  opinion,  thCt 
luMi^l^^^^of the  state  of  North  Carolina  has  parted  with   the  pow- 

p2rtcdwUMK®'*°^®*^^  ^*^^^  ^^^  could" not  resume  it.    But 

right  la  imue  althoughwe  must  decide  against  the  action  of  the  plain- 
in  TennenM,  tiffin  this  efise,  becau^  it  restr  upon  that  gnint,^  it  man 
(BuuSu  ^^not  be  interred  that  we  think  mffayonrabiy  of  his  right 
r^  H^M^  ^®  ^^®  ^^¥'*  ^"  ^^^  contrary,  we  have  no  doubt,  as  far 
tlikttbe  boM^ts  appears  in  this«  recofd,  of  the  obligation  on  the  Ulii- 
gmau  may  tested -States  to  muke  provision  for  issuing  a  grant  in  his 
to-JiiritdietlMftvour;  and  in^he  mean  time  the  courts  of  the  Unitcftt 
totttf  jbr  n^  States  are  not  without  resources  in  their  eqdity  juris  • 
^  Miction-  to  afford  him  relief. 

Judgment  affinncf^* 
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(Common  Law.) 
Murkat's  Lessee  v.  Bakek  ei  at. 

Thm  terms  ^  bejoad  mm,"  in  ih«  provifo  or  saTing  cUum  of  a  mU* 
tote  of  limiUtionf,  are  equivalent  to  wilhoui  the  limit  of  tke  Staig 
when  the  stetnte  10  enacted  ;  and  the  party  who  is  wSthoot  those  limiU 
ie  entitled  to  the  benefit  oi  the  exception. 

This  was  an  action  of  ejectment  brought  by  the 
j^laintiff  in  error  in  the  circuit  court  for  the  district  of 
Georgia^  to  recover  the  possession  of  certain  lands  ly- 
ing in  that  state.  A.t  the  tri^l,  a  special  verdict  was 
^und,  as  follows : 

**  We  find  that  the  lessors  of  the  plaintiff  have  not 
Wen .  in  the  state  of  Georgia  since  the  defendants,  or 
tlieir  ancestors,  came,  into  possession  of  the  premises 
sued  for.  We  further  find,  that  the  ancestor  of  the 
defendants  possessed  the  land  from  about  the  year  1791 
until  his  death,  which  happened  about  February  last, 
and  that  the  defendant,  his  children,  and  legal  repre- 
sentatives, hate  been  in  possession  thereof  from  that 
time.  If  the  court  are  of  opinion  that  the  case  of  the 
plaintiffs  is  excepted  from  the  operation  of  the  act  of 
limitations  of  this  state,  passed  the  21st  day  of  March, 
1767,  then  we  find  for  the  plaintiffs,  with  ten  cents  dam- 
ages ;  but  if  the  court  are  of  a  contrary  opinion,  then 
we  find  for  the  defendants." 

The  judges  of  the  court  below  divided  on  a  motion 
•  Ibat  judgment  should  be  entered  up  for  the  plaintifEs 
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IMi*     t>n  this  Terdict,  and  the  question  was  thereupon  certifi- 
ed to  this  court. 

The  statute   of  limitations.. in  question  is  as  fol- 
lows : 

^'Be  it  enacted,  &c,  that  all  writs  of  ybrmedoiim 
descender^  remainder^  ond  reverter  of  any  lands,  &c. 
or  any  other  writ,  suit,  or  action,  whatsoever,  here- 
after to  be  sued  or  brought,  by  Occasion  or  means  of 
any  title  heretofore  accrued,  happened,  or  fallen,  or 
which  may  hereafter  descend,  happen,  or  fall,  shall 
be  sued  or  taken  within  seven-  years  next  after  the 
passing  of  this  act,  or  after  the  title  and  cause  of  ac- 
tion shall  or  may  descend  or  accrue  to  the  same',  and 
at  no  time  after  the  said  seven  years.  Ahd'  that  no  per- 
son or  persons  that  now  hath,  or  1(ave,  any  right  or  title 
of  entry  into  any  lands,  &c.  shall  at  any  time  here- 
after majce  any  entry  but  within  seven  years  next 
after  the  passing  of  this  act,  or  after  his  or  their  right 
or  title  shall  or  may  descend  or  accrue  to  the  same; 
and  in  default  thereof,  such  person  so  not  entering 
and  his  heirs,  shall  be  utterly  excluded  and  disabled 
from  such  entry  after  to  be  made.  Provided,  never, 
theless,  that  if  any  person  or  persons,  that  is  or  shall 
be  entitled  to  such  writ  or  writs,  or  that  bath,  or  shall 
have  such  right  oi  title  of  entry,  be,  or  shall  be,  at 
the  time  of  such  right  or  title  first  descended,  ac- 
crued, come,  or  fallen,  within,  the  age  of  twe.nty-one 
years,  feme  covert^  rum  compos^  meniu  imprisoned,. 
or  heycnd  seat^  that  then  such  person  or  persons,  and 
his  and  their  heir,  and  heirs',  shall  or  may,  notwith- 
standing the  said  seven  years  are  expired,  bring  his, 
Wi  or  thoir  action,  or  make  his,  her,  or  their  entry^ 
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ms  he^  she  or  they  might  have  done  before  this  act;  to  l^l*^* 
as  vuch  persOD)  or  persona,  or  his,  her,  or  their  heir 
and  heirs,  shall,  within  three  years  next  ^fter  Ihs,  her, 
or  their  full  age,  disicoverture,  coming  of  sound  mind, 
enlarn^ement  out  of  prison,  or  rtturfdng  from  kyonJ 
Mor,  take  benefit  of,  and  sue  for  tke  same,  and  at  no 
time  after  the  said  three  years/' 


Mr.  Berrien,  for  the  plaintiff,  argued  that  the  ten 'a  •■"''•*  *•*• 
**hejfiind  seas,^^  in  the  statute  of  limitations,  'Was  not  to 
bSe  construed  Ukralfy,  according  to  its  geographical 
import,  but  liberaUy^  and. with  reference  to  the  protec- 
tion which  this  clause  of  the  statute  was  intended  to.af'* 
ford.    ^'Bejfond  ktasj  and  out  of  the  state,  fire  analogous 
expressions,  and  mu|^  hare  the  same  construction. "« 
the  expression  beyond  not  has  been  borrowed  from  a- 
corresponding  statute  in  Great  Britain,  where  it  has  a 
local  or  geographical  aptitude,  whkh  it  does  not  pos- 
teashere.    The  phraseology  of  the   English  statbtes 
has  bf  en  modified  to  adapt  it  to  the  irerjriog  circum- 
stances of  that  nation.     Anterior  to  the  accession  of. the 
frst  J.ames,  the  northern  part  of  the  island  was  held  by 
Scotland  in  distinct  sovereignty^  and  in  this  sfatte  oi 
things^  the  expression  ^^beyond  aeas"  would  have  been 
imapt.     A  resident  of  Scotland,  though  that  country 
was  then  foreign  to  England,  would  not  hare  been 
within  the  proviso  of  the  statute.    Accordingly,  we 
find,  that  the  corresponding  expression  in  the  statutea^ 

a  Per  Obief  Justice  MABSSALt.    Faw  v.  Roberdeau'aex'is.- 
3>0nNidkt  174.  177. 
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1818«  passed  luiterior  to  this  period,  is  "out  of  the  realm-'* 
And  Mr.  Justice  Wilmot,  in  pronouncing  bis  opinion 
in  the  case  of  the  King  v.  Walker,*  observes,  that  **the 
legislature  by  altering  the  phraseology  of  the'  statute 
from  ^Qutofthe  realm?  to  ^htytmd  «eiu' at  this  precise 
period,  seems  to  have  pointed  to  the  case  of  a  duelling 
in  Scotland."  During  the  war  of  our  revolution,  the 
British  army  was  in  possession  of  part  of  the  state 
of  New-York.  It  has  been  held  there,  that  the  ma- 
ker  of  a  promissory  note,  who  was  within  the  British 
lines  during  such  occupancy,  and  departed  with  the 
British  army  at  the  close,  of  the  war,  was  ont  of  the 
state  during  thaJt  time,  and,  therefore,  not  entitled  to 
plead  the  statute  in  bar;,  and  that  the  cause  of  action 
accrued  only  upon  his  coming  iuto  the  state  after  the 
peace.  ''The  party  was  out  of  the  jtkrisdiciion  of  the 
state.  He  was  quasi  .out  of  the  realm.  He  was 
where  the  authority  which  was  exercised,  was  deri- 
ved, not  from  the  state,  but  from  the  king  of  Great 
Biitain  by  right  of  conquest."*  So,  in  this  case,  the- 
plaintiffs  were  never  within  the  jurisdiction  of  the. 
state:  and  if  in  th^  language  of  the  chief  justice  first 
cited,  beyond  seas  and  out  of  the  state  are  analogous 
expressions,  they  are  entitled  to  bring  their  action  at 
any  time  within  three  years  after  coming  into  the 
state.  The  opposite  eonstruction  would  involve  the 
absurdity  of  refusing  the  protection  of  the  st«^tute  to 
a  person  living  in  Chili,  because  access  can  be  had. 
to  that  remote  country  by  laud;  whilst  it  is  extended 

a\  jr. Bine. 

b  Sleight  V.  Kane,  1  Johns.  Cos.  76,  81. 
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to  a  person  residing   in  the  neighbouring  West-India      IS  18. 
island,  because  the  seas  must  be  passed  in  order  to    tT^^^^^^ 
reach  the  latter.  t. 

No  counsel  appeared  to  argue  the  cause  on  the  oth- 
er side. 

Mr.  Justice  JoHN^oK  delivered  the  opinion  of  thejUdrthML 
eourt.  This  is  an  action  of  ejectment.  The  defence 
set  up  is  the  act  of  limitations  of  the  state  of  Geor- 
gia. The  only  question  which  the  case  presents  is, 
whether  the  plaintiff,  who  resided  in  Virgiuia,  comes- 
within  the  exception  in  the  act  id  favour  of  persons 
"beyond  seas." 

On  this  question,  the  court  are- unanimously  of  opin?- 
Ion,  that  to  give  a  sensible  construction  to  that  act,, 
the  words  ^^beyond  seas''  must  be  held  to-  be  equivalent 
to  '^without  the  limits  of  the  state,"  and  order  this  opin-- 
ion  to  be  certified  to  the  circuit  court  of  the  district  of 
Georgia. 

Certificate  for  the  plaintiff. 


V§t^  70 


CASES  IN  THC  8i;p|l£M|:  COCTIIT 


(fsi».) 
The  Amiablk  Nahct. 

Tli«  ditCrfd  •ovrtt  •f  the  Uftiud  8UtM  liftT*  jvrMicliMi  «r  i 
guilt  of  priM,  uid  iu  iBcrdants,  indaptndeBtoftlM  tpcdal  pr«vin«Mtir 
fh«  priM  act  of  tlw  S8lh  Iuds  |8lt,  di.  490.  (CYII.) 

Ohite  HTegal  f  dxaro«  Ui«  •rig&DAl  wrott|^<!o«n  mmy  b»  smd«  rt» 
tp«Dtibt«  iMtyond  the  Iom  MsUMlly  mitUived,  iii  ft  cm»  of  gr««  «id  waa- 
Ion  oatrago  i  but  tlte  owaorf  of  the  piivatoer,  wko  »•  obI/  eoMliiieUvt- 
If  ImMe,  aro  not  boond  to  tlio  oxioot  of  vindietivo  dasMfOf^ 

An  item  for  Iom  by  dotorioniiioci  of  tho  cw^  Mil  oooMiotttA  hj  1km 
iMproper  eooduet  of  the  explore,  njooted'^ 

Tho  probable  or  potsiblo  proHto  of  e^.^ttfiBMhod  voytfo  aSird  mm 
nie  toMUnate  tbo  dMit^ea,  in  ftcMO  ofmriM  treepAee. 

The  prime  eoet  or  velae  of  the  propoilf  loel,  Mid«  lii  oeae  of  ^a^rj 
fbe  dimiimtioii  in   Taloo  bj    r^Mon  of tho  ipfwfy»  with  iaieil  Ihifi 
oa  ftffbrds  the  troe  meaeore  for  ootimelinf  daoMiifeaiB  oMha  ono. 

An  item  for  the  raneom  of  tho  TeoMl  and  earfo,  whieh  had  bo«i  «ih* 
■e^ently  eeisod  by  another  belligerenty(ao  altofad  for  want  of  papaffa> 
of  which  the  yeaaol  had  boon  deprived  by  tiM  first  eaploffa,  r^|Mlad  •»- 
dor  the  particular  drcametanooe  of  the  < 


This  wnn  n  suit  for  a  imrine  tmpati,  c^ 
in  the  district  court  for  the  southern  district  of  Nc 
Yorlc,  by  ihf  libelants  and  ap|)el1anta^  who  were  tlie 
ow!.er,  masfer,  supercargo:*  and  crew  of  the  Haytktt 
Schooner  Aini&ble  Nancy  ^against  the  defendants,  wh(^ 
were  the  owners  of  the  private  armed  American  reseel 
Scourge. 

The  libe)  states,  thflt  Ihe  Amiable  Nancy  and  her 
rirfro  bi^lnnpcd  to  be  libellant,  Peter  Joseph  Mimult^ 
of  Port-au*Priiice»  in.  the  island  of  Bayti^  or  St  Ikr 
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«ungo  ;  .that  the  vessel^  with  a  cargo  of  corn,  sailed  1818. 
from  Port-au-Prince  about  the  7th  of  October,  1814)  ^^tIT*' 
on  a  voyage  to  Bermuda,  and  in  the  prosecution  there^  AmiaUe 
ofyjubout  the  twenty-fourth  day  after  sailing,  in  lati-  Nancy, 
tude  tt6' degrees  north,  was  obliged,  by  stress  of 
weather,  to  bear  away  for  Antigua,  there  to  refit  and 
again  proceed  on  the  said  Toyage ;  that  whilst  pro- 
ceeding toward  Antigua,  about  the  4th  of  November, 
in  the  same  year,  in  latitude  17  degrees  64  minutes 
north,  and  in  longitude  62  degrees  42  minutes  west^ 
the  said  Haytian  schooner  wis  boarded  by  an  armed 
boat's  crew  from  the  private  armed  American  brig 
Scourge,  commanded  by  Samuel  Eames,  and  owned 
by  the  defendants ;  that  Jeremy  C.  Efickenson,  the 
first  lieutenant  of  the  said  brig,  with  the  said  armed 
boat's  crew,  then  and  there  took  poifsession  of  the 
Amiable  Nan6y,  and  robbed  and  , plundered  the  libel* 
Jants,  respectively,  of  divers  articles  of  wearing  appa- 
rel, money,  and  other  valuable  effects  of  a  great  value, 
being  all  that  the  libellants,  at  the  tide  of  the  board- 
ing as  aforesaid,  were  potoessedof;  and  also  robbed 
and  plundered  the  said  schooner  of  her  papers,  not- 
withstanding that  Samuel  C.  Lathrop,  the'  officer 
commanding  the^  s^arines  of  the  aforesaid  private, 
armed  brig,  and  who  accompanied  the  said  armed 
boat's  crew,  had  reported  to  the  said  Jeremy  C. 
Dickenson  thai  he  had  examined  the  said  papers; 
that  they  were  perfectly  in  order,  and  that  the  said 
schooner  was  a  Haytian  schooner  as  aforesaid  ;  that 
the  said  armed  boat^s  crew  also  robbed  and  punder- 
ed  the  said  schooner  of  divers  articles  belonging  to 
her  tackle  and  apparel,  fo  wit,  of  a  log  reel  and  line^ 
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I819«     lines  and  cordage,  and  also,  of  poultry;   and  greatly 
ill-treated  the  libeliants,  and,   in   particular,   IcnockeH 
down    and    greatly    bruised  the    libellant,   Frederick 
Roux,  and  put   the  libellants  in  bodily  fear  and  dan- 
ger of  their  lives ;    that  about    twelve  o'clock   of  the 
same  night,  the  armed    boat's  crew  aforesaid  I'eft  the 
Amiable  Nancy,  and  the.  said  schooner    was  permitted 
to  proceed  on  her  course  as  aforesaid,  and  did  so  pro- 
ceed/but  her  papers  were  not   restored,  nor   any  oth- 
er article  of  apparel,  money,  nor  any   of  the   valuable 
effects  of  which  the  said   schooner   and  libellants   had 
been  robbed  and  plundered,  although  the   said  captain 
and  supercargo  did  frequently  and  urgently  remonstrate 
with  the  boarding  officer  upon  the  ijapropriety  of  sucl> 
conduct  as  aforesaid  ;  and  did   then  and  there    state, 
that  the^  said  schooner  could  not  proceed  without   her 
said  papers ;  but,  notwithstanding  the  remonstrances  oT 
the  said  libellants^  nothing  whatever  which    had  been 
taken  from  the  said  schooner,  and  from  the   libellants, 
was  restored.     That   the   libellant,  Galien   Amie,  was 
not  permitted  to  go  on  board  of  fhe  said  private  armed 
brig,  although   he  earnestly   requested  permission  so 
to  do,  with  the  intent  to   complain   to  the  commander 
of  the  said  private    arijaed  brig,  of  the  conduct  of  lils 
said   armed  boat's  crew,  and   of  requesting    hijn    to 
cause  the  papers  and  articles  taken  as  aforesaid,  to  be 
restored  to  the  libellants  and  the  said  schooner.     That 
the  said  schooner  continued  on  lier   course  as  afore- 
said, and  on  or  about  the  morning  of  tue  8th  ot   No^ 
vember,  in  the  year  aforesaid,  arrivepl   at  the   entrance 
of  the  harbour  ot  (St.  John's,  in  the  island  of  Antigua, 
when  she  vras  seized  and  detained  by  hrs   Britannic  nia^ 
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j«8ty*g  guard-brig  Spider,  on  account  of  the  want  of  ^•*^; 
her  papers;  and  both  the  vessel  and  cargo  were,.for  the  rp^^ 
same  reason,  libelled  and  proceeded  against  in  the  vice  Amiable 
admiralty  prize  court  in  the  said  island.'.  That  the  Naiiey. 
amiable  Nancy  iivas  detained  in  the  .possession  of  the 
said  guard-brig  Spider  until  the  24th  of  November  ; 
and  in  consequence  of  an  agreement  previously  made 
between  the  captors  aforesaid  and  the  said  supercargo, 
which  he  was  advised  to  make,  jn  order  to  avoid  thie 
farther  detentioji,  deterioration  of  the  carg(J,  and  total 
loss  of  the  sarnie,  as  of  the  said  schooner,  the  schooner 
and  her  cargo  were  condemned  as  good  and  laVful 
prize,  and  were  immediately  delivered  up  to  the  libel- 
lant,  the  aupercargo  aforesaid,  on  the  engagement  to 
'  pay  to  the  said  capto^  the  sum  of  $1,000,  and  all,  Mtr 
and' court  charges,  to  a  great  aihoiint,  lo  wjt,  to  the 
amount  of  about  $542  21,  which  said  compromise,  law 
and  court  charges  together,  amounted  to  the  «"ni  of 
^1,542  21,  which  the  libellant,  Frederick  Roux,  Viras 
obliged  to  pay,  and  did  actually  pay,  in  oider  to  procure 
the  liberation  of  the  said  vessel  and  cargo.  And  in  or- 
der to  pav  the  same,  the  said  last  mentioned  libellant 
was  obliged  to  pay,  and  did  pay  tbe  tanner  sum  of  $536  44 
by  selling  bills  to  procure  specie  to  make  the  said  pay^. 
ment;  besides  which,  the  said'caroro  of  corn  sustained  a 
loss  of  $1^200,  by  its  detention  in  poft  as  foresaid,  de- 
terioration and  fall  m  price;' and  the  owner  of  said 
schooner  did  sustain  farther  loss  by  the  breakinrr 
up  of  his  voyage,  and  the  said  schooner  being 
obliged  to  leave  Antigua  m  ballast,  although  a  full 
^freight  was  offered   to  him.     That  in  consequence  of 
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iSlft  the  robbery  and  plunder  of  the  said  schooner,  and  the 
ill  treatment  of  the  libellants,  and  the  capture  and  de* 
tention,  as  aforesaid,  heavy  loss  and  damage  accrued 
to  the  libellants,  respectively,  amounting  in  the  wholci 
to  116,000. 

The  libel  then  prays,  that  the  defendants,  as  the  ow- 
ners of  the  Scourge,  may  be  decreed  to  pay  to  the 
libellants  the  damages  respectiirely  sustained  by  them 
by  the  illegal  conduct  of  the  said  boat's  crew,  with  ar 
other  charges  and  expenses  thereby  .incurred,  and  loss- 
es therefrom  accruiAg,  and  for  such  other  relief  a^  ni^y 
be  suited  to  the  case . 

The  defendants,  by  their  answer  and  plea,  adm^t 
that  they  were,  at  the  time  mentioned  in  the  libel,  t^e 
owners  of  the  Scourge,  which  was  regularly  pommiSi- 
lioned  as  a  private  armed  vessel  Tluring  the  late  war; 
and  that  -^ilst  cruising  on  the  high  seas,  she  met  with 
the  said  Haytian  schooner;  but  they  do  not  admit  ^I^^ 
the  plundering;  outrages,  and  other  unlawful  atpts 
^lentioned  in  the  libeU  were  committed  as  .tberjejjB 
tharged;  they  do,  howe>per,  admit,  that  the  said  schoqi^ 
er  was  boarded  by  a  crew  from  the  scourge^  under  the  be- 
lief that  she  was  an  enemy,  and  that  some  improper  acts 
were  committed  by  some  of  the  said  crew;  but  they,  de- 
|iy  their  responsibility  therefor,  especially  as  the  s^j^ 
qrew,  or  some  of  them,  were  punished  for  their  impiop- 
ti  conduct. 

Samuel  G.  Lathrop,  captain  of  marines  on  board 
the  Scourge,  proved,  that  whilst  the  said  vessel  w^s 
on  a  cruise  they  fe)l  in  with  the  Amiable  Nancy,  aboi^ 
the  4th  or  5th  of  November,  1814,  and  boarded  her; 
that  Lieutenant  Dickenson  and  himself,  with  twelve 
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or  thirteen  of   the    crew,  went  in    the   boarding  boat,     }3i^' 
under  the  command  of  Lieut.   Dickenson,   and  that   as    ^J'^^' 
soon  as  the    boat  c?me  alongside    of  the   schoonerj  j^giiaUe 
Dii^Venson  and   himself  went  oh  board  of  her,    and     Nancy 
all   tBe  men  but  one  followed ;   that  the  mien    imme- 
diately   commenced    plundering    the    vessel,    which 
Dickenson  saw,   and  took   no  measures    to  prevent  r 
that  the  witness  examined    her  papers,  and  found  her 
to  be  a  Haytian  Schooner,  and  that   they   were  all  re- 
gular, and    so  reported   to    Lieut.  Dickeifton,     That 
the  bpat^s  crew  ought  not  to   have  gone  on  board    of 
ttie  tehooner  at  all ;  but  Dickenson  did  not  order  them 
back,  and  permitted  them  to  proceed   in  breaking  into< 
the  cabin,  breaking  open  the  trunks  of  the  captain 
and  supercargo,    plundering  their  contents,  and    the 
schooner's  crew  of  their  clothes  and  effects,  and  throw- 
ing them  in  bundles    into    the    boat  aloi^^    Hide    the- 
Schooner-;   that  the  captain  and  supercargo  complained' 
to  Dickenson  of  the  conduct  of  his  crew,  and  especial- 
ly of  their    destruction  of  the  srhooner's  pajpers;  and 
the    supercargo   also    complained  of  being  knocked' 
down;  but  Dickenson  took   no    notice   of  their  com* 
plaints,  and  suffered  the  boat's  crew  to  coatinue  their 
plundering   two  ]iours    on  board    of  the    schooner,, 
f hough  he  had  examined.  :the  schooner's    papers,  and 
made  his  rejport,  as  before  Wted,  in  ten  minut,es  after 
going  on  board.  , 

Commissions  were  issued  to  Antigua  and  Port-au- 
Prince  to  take  testimony  on  the  part  of  the  libellants. 
Under  the  Antigua  commission,  if  was  proved,  that 
the  Amiable  Nancy  and  her  cargo  were  seized,  libel* 
led,  and  condemned  at  Antigua,  on  account  of  bar 
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1818.  want  of  papers.  That  the  supercargo  compromised 
with  the  captors  for  $1,000/ and  court  charges 
$542  21  y  which  he  was  advised  to  do,  as  most  for  the 
interest  of  the  owner.  That  it  was  necessary  to  paj 
this  amount  in  specie,  which  could  only  by  raised  by  a 
sale  bf  the  bills  for  which  the  cargo  was  sold,  .and  wa» 
done  at  a  loss  of  $526  44  :  that  other  sums  were 
disbursed  for  the  vessel,  making  in  the  whole 
$2127  60.  During  the  detention  of  the  vessel,  the 
price  of  corn  fell  a  dollar  a  bushel,  and  the  cargo  was 
injured  by  the  search  of  the  schooner,  made  by 
the  Spider's  crew,  which  occasioned  a  loss  of  $1,200. 
The  expenses  of  the  schooner  at  Antigua  were  proved 
to  be  $414.  The  value  of  the  articles  plunder- 
ed from  the  vesel,  captain,  supercargo,  and  crew 
was  proved  by  one  of  the  witnesses^  and  by  the  pro- 
test ;  also,  the  ill  treatment  and  personal  violence  comr 
plained  of. 

Under  the  commission  to  Port-au-Prince,  it  was 
proved  that  the  libellant,  Peter  Joseph  Mirault,  was 
the  owner  of  both  the/schooner  and  cargo,  and  that 
the  schooner  was  a  Haytian  vessels  regularly  documen- 
ted as  such.  The  detention  and  plunder  of  the 
schooner,  by  the  boat's  crew  of  the  Scourge,  is  fully 
and  particularly  prov-ed  by  one  of  the  seamen  on  board' 
of  the  schooner^  The  object  of  the  voyage  to  Ber- 
muda, and  the  loss  sustained  in  consequence  ot  its 
being  broken  up,  are  also  proved. 

On  the  hearing  of  the  cause  in  the  district  court,  'it 
was  referred  to  the  clerk,  or  his  deputy,  to  associate 
with  him  two  merchants,  and  report  the  damages  sus- 
tained by  the   libellants.     The  deputy    clerk    accord** 
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ingly  associated  with  him  two  respectable  merchants,      Itlt* 

one  chosen  by  rach  of  the  parties,    \rho  reported  the     ^j^T' 

damages  as  follows :  Amiable 

Naacy. 

Money  paid  for  redeeming  vcs* 
sel    and  cargo,  at  Antigna, 
after  condemnation,    .  •«      $2,127 6d 
Loss  sustained  on  sales  of  the 
cargo  bf  corn,.at  Antigua,  in^ 
consequence  of  the  capture,  1,300  00- 
Detention,  wages  of  the  crew  at 
'  Atitigua,  in  conse<|uence  of 
seizure  by  the  Spider  brig, 
occasioned  by  the  lo^s  of  ship's 
papers,     •  «      •  41400^ 

Articles    plundeted    from;  the 

schooner  Amiable  Nancy,  25  00 

Honey  and    effects    plundered 
from  M.  Roux,  the  supercar- 
go, 47000 
iloney  and   effects    plundered 
from    the  officers  and  crew 
of    che     Amiable    Nancy — 
Team  Captain  Amte,  10000 
Moriset,    mate,  80  00 
E.  Lenau,    «    54  00 
J.  J,  Loiseau,   53  00 
MichaeV      .10  00 
Sayou,         »         7  00 


-304  00 
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I&I8.  Lo«s  sustained  in  consequence  of  thee^t- 
penses  occa  Lionel  by  the  seizure  and 
condemnation  in  .Aniivcua,  growing  out. 
of  the  Amiable  Nancy  having  been 
deprived,  of  her  papers  by  the  acts  of 
the  officers  and  crew  of  the.Scnurge, 
as  proved  by  the  deposition  of  Samuel 
Dawson,  and  F.  Lavaud,  of  Port-au- 
Prince,  .        •.      .        .        •        3,60000 


S,040  60 


Interest  on  this  sum,  from  1st  January, 
I8l5y  till  the  1st  Juir,  1817,  at  6  per 
cent,  per  annum,        »        •        •  1,206  07 


9,246  67 


Allowance  for  M,  Roux's  expenses  to  and 
from  Port-au-Prince,  Antigun,  Bos- 
ton, &c. ;  detention  in  New  York,  loss 
of  time,  and  other  incidental  expenses, 
procuring  evidence,  and  attending  the 
trial,        .        •        -        .        .  1,500  00 


$10,746  67 

This  report  was  confirmed  by  the  coiirl,  and  it  was 
further  ordered  by  the  court,  thr.t  t!  e  defendap;  should 
pay  to  the  libellant,  for  personal  injuries,  as  fol- 
lows : 

To  the   supercargo,  five  hundred  dollars,  $600 

.To  the  captain,  one  hundrfd  dollars.  100 
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To  the  mate,  one  hundred  dollars,  100 

To  the  sailor,  fifty  dollars,  60 


Tbe 
^  Amiible 

^750     Naijcj. 


And  that  the  defendants  should  pay  to  the  libellants 
tJnethousand  dollars,  for  the  commission  flaimed  by 
the  supercargo,  Frederick  Roiix,  seven  hundred  and  fif- 
ty dollars  for  counsel  fees,  the  proctor's  casts,  and  the 
costs  of  court. 

The  defendant  appealed  from  the  decision  of  (he  dis- 
trict court  to  the  circuit  court  for  the  southern  district 
of  New-York,  where  it  was  heard  in  Stptember  term, 
1815,  and  the  following  decree  ma<Je  : 

This  apjieal  having  bren  argued,  &c.  this   court,  af- 
ter mature  deliberation  thereon,  do  order,  Sdjuci-^e,  and 
decree,  that  the  sentence  of  the  district  court,  which 
has   been  appealed  from,  be    reversed,  and   this  court 
praceeJing  to  assess  the  damages   in   this  cause,  make 
the  following  allowances,  that  is  to  say — 
To  the  Owner  if  the  Schooner. 
i.  For  expenses  during  her  de- 
tention at   Antigua,  in   con- 
formity with  the   estimate  of 
the  consignee,        •        •        $300  00 
8.    For   expenses   of  the  mate 
mnd  tupercafgo  while  there, 
according  to    the   testimony 
of  the  same  witness,  70  00 

3.  For  articles   plundered  from 
schooner,        .        •        •  25  00 
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1818.      Interest  on  these    sums   at  10 
^lir**^        per  cent,  from  1st  of  January 
Amiable        I8l5,  to  1st  September,  1S17, 
Nanc;.        two  years  and  eight  months,    103  94 

A98ft4 

To  the  Master  of  the  Sthoaner. 
.  For  articles  taken  from  him,  100  00 
The  same  interest  on  this  sum,    26  66 
8.  For  personalinjuries,     *       100  00 

^226  66 

.  To  tht  Supercargo, 

1.  For  articles  plundered  of  him,  470  00 
The  like  interest  on  this  sum,      1 14  32 

2.  For  personal  wrongs,  600  00 


-1084  39 


3.  For  his  expenses  in  cqllect- 
ing    testimony  at  Antigua, 
Port-au-Prince,  ic,,  and  at- 
tending trial,    .'    .     .     •  750  OO 
To  the  Mate. 

1.  For  the  property  lost  by  him,  80  00 
The  like  interest  on  this  sum,  21  32 
8.  For  injury  to  his  person,       100  00 

—    —20182 

To  Lenauy.Ae  Sotfer, 
L  For  property  robbed  of  him,  64  00 
The  like  interest  on  this  sum,      14  40 

2.  For  injury  to  his  person,         60  00 


-118  40 


12879  64 
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//  if  therefore  further   ordered  and    directed^    That      I8l8. 
there  be  paid  by  the  appellants,  to  the  respondents  and     ^^^T^ 
libellants,  the  said  some  of  two  thousand  eight  hun-  Amiable 
dred  am!  seventy  nine  dollars  and  sixty,  four  cents,  in  -  Nancy, 
the  manner  and  proportions  following  that  is  to  say- 
to  the  libellant,  Peter  Joseph  Mirault,  own6r  of  the 
schooner    and    cargo,  the   sum  of  four   hundred  a:."* 
ninety  eight   dollars    and   ninety   four  cents ;   to  the 
libellant,    Galien    Amie,  master  of  the  schooner,  the 
sum  of  $226  66 ;    to   the   libellant,    Frederic    Roax, 
the  superqargo,  the  sum  of  $1,  834  32  ;  to  the  libellant, 
Anthony  Morrisset,  the  mate, .  the  sum  of  $20l  32  ;  to 
the  libellant,  Elie  Lenau,  one  of  the  mariners,  the  sum 
of  $118  40. 

*^nd  it  is  fart'ur  ordered^  adjudged^  and  decreed^ 
That  the  appellants  pay  the  further  sum  of  $750  for 
counsel  fees  in  the  district  court;  and  that  they  also 
pay  the  proctor's  costs  in  the  scid  court,  and  the  costs 
of  that  court  to  be  taxed,' 

^nd  it  is  further  ordered  and  decreed^  That  each 
party  pay  his  own  costs  in  i his  court ;  from  which  de- 
cree the  libellants  appealed  to.  this  court. 

This  cause  was  argued  by  Mr.  Sergeant  and  Mr. 
Baldwin^*  for  the  appellants,  and  by  Mr.  D.  £.  Ogden 
for  the'respondents.* 

Mr.   Justice   Story  delivered    the   opinion  of   ihe March  llA- 
court.     The  jurisdiction  of  the  district   court  to  en- 

aTheycifed  The  Lucy,  3  Rob,  208.  The  Narcisiuf,  4 
Mob.  17.     The  Lively,  I  Gailii.  315. 

&He  ctled  Del  Col  o.  Arnold,  5  Doll.  3SS. 
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181 8.      tertain  this  suit,  by    Tirtue  of  its  general   admiralty 
^"CT^     «nd   maritime  jurisilictiony    and    independent    of  the 
AbmM*    special   provisions  of   the    prize  act   of    the  S^Gth  of 
Naocj.     June  1812,  ch,  107.  has  been  so  repeatedly  decided 
by  this  court,  that  it  cannot  be  permitted  again  to  be 
judicially  l^ronght  into  doubt,«      Upon  the  facts  dis. 
closed  in  the  evidence,  this  must  be  pronounced  a  case 
of  gross  and   wonton  outrage,  without  any   just  pro- 
vocation or  excuse.     Under  such  circumstances,  the 
honour  of  the  country,  and   the   duty  of  the  court, 
,  equally   require   that   ^  just  compensation  should  be 
Aedml wrqiir- °**^^  to  the  unoffending  neutrals,  for  all  the  injuries 
doafsinama-and  losses  actually  sustained  by   them.     And  if  this 
arafeaponaiblewere  a  suit  against  the  original  wrong-doers,  it  might 
danS^'*btti'^.  proper   *o  go   Jct  farther,  and    visit  upon  them  in 
the  priraitecre  ^'^^  shape  of  exemplary  damages,  the  proper  punish- 

are  not  Rupon  inent    which    beloncs    to    such    lawless    misconduct. 

MbU    beyond «       .    .  •        ,  .  .        ,      ,  ,  .     . 

tbeaetuei  JottBut  it  is  to  be  considered,  that  this  is  a  suit  against 

tMm9d!7  *"**the  owners  of  the  privateer,  upon  whom  the  law  has 

from  motives  of  policy,  devolved  a  responsibility  for 

the   conduct  of   the  officers  and  crew  employed   by 

them,  and  yet,  from  the  nature  of   the  sei^ice,  they 

can  scarcely  ever  be   able  to  secure  to   themselves  an 


m  Vide  ante,  vol,  II.  Apiendix,  note  K  p.  5.  Thnjurisdie- 
tion  of  the  admiralty,  a^  a  court  of  prize,  has  hcen  recently  re. 
viewed  in  England,  on  an  npptibairim  to  the  court  of  chancery 
for  a  prohibition,  in  wliicli  it  was  detoruiincd,  that  this  juris, 
potion  (I<;e8  not  depend  upon  Urc-  prize  act  or  commi^-'ion,  r.or 
ceaso  with  the  ccs.««iti()n  of  hostilities;  but  ihnt  it  extends  to 
all  the  incidents  of  prize,  and  to  an  indefinite  period  after  tba 
tanniiiation  of  the  war.  Ex  pmrie  Lynch  et  aL  1  Mdddoek*^ 
Bep.  15 
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adequate  indemnity  in  cases  of  loss*     They  nre  innocent  01818. 
of  the  demerit  olthis  transnction/ having  neither  direc-       J^^^ 
ted  it,  nor   countenanced   it,   nor  participated  in  it  in   AuaJUo 
the  slightest  degree.     Under  such    circumstances, '  we  -  ^*'*<iy 
are  of  opinion  that  they  are  bound  to  repair  all  the  real 
injuries  and   personal   wrongs  sustained  by  the  libel- 
lants,  but  they  are  riot  bound  to  the  extent  of  vindic- 
tiTe  damages.     While  the  provernment  of  the  country 
shall  choose  to  authorize  the  employment  of  privateers 
in  its  public  wUrs,   with  the  knowledge  that  such  em- 
ployment cannot  be  exempt  from  occasional  frregulari- 
ties  and  improper  conduct,  it  connot  be   the  duty  of 
courts  of  justice  to  defeat  the  poliry  of  the  government, 
by  burtheninnr  the  service  with  a  responsibility  beyond 
what  justice  requires,  with  a  Responsibility  for  unliqui- 
dated damages,  resting  in  mere   discretion,  and  intend^ 
ed  to  punish  offenders. 

As  the  respondents  have  not  appealed  from  the  de- 
cree of  the  circuit  court,  that  decree,  so  far  as  it  allows 
damages  against  ^hem,  is  not  re-examinable  here. — 
And  the  only  inquiry  will  be,  whether  any  of  the  items 
allowed  by  the  district  court  were  improperly  rejected 
by  the  circuit  court. 

And  first,  as  to  the  item  of  1,200  dollars,   for  losses  |^  "Jy^t*. 

sustained  in   the  sale  of  the  cargo  at  Antigua.     This^Jj!!^^^ 

loss  is  said  to  have   been  occasioned   partly  by  the  de-^^^'on^l'^y^ 

*     ,  .  ,  ,  .    .  ^infiproper  con- 

terioration  of  the  corn  by  sea  damige,  the  mixing  of  duct  of  the  cap 

the  damiged  with   the    sound   corn   by   the  improper  *'*'''*'' 
conduct  of  the   crew  of  the   Spider   brig  of  war,   and 
partly  by  a   fill  of  the   price  of  corn   during  the  de- 
tention of  the  vessel  at  Antigua.     We  are  of  opinion, 
tliat  this  item  was  properly    rejected*    T'he  jury  to 
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ItIS-      the  corn  was  in  no  degree  aftribatable  to  the  impro* 
per.  conduct  oj  the  9fficer8  and  crvvr  of  the  priTateer. 
The    vessel  was  actually   bound  to   Antigua    at  the 
time  when   she  was  met  by  the  privateer,    under   a 
necessity   occasioned   by    stress   of  weather,  and  the 
fall  cf  the  market  there  is  precisely  what  would  have 
arisen  upon  the  arrival  of  the   vessel  under    ordina- 
ry   circumstances*     Unless,   Iheiefore,    the    sale    of 
the  corn  was   compelled   at   Antigua,  solely    by   the 
misconduct  of  the   privateer,  ^which,  in  our  opinion^ 
.was  the  case,)  the  claim  for  such  loss   cannot  be  sus« 
tained . 
J^MbkT^     Another  item  is  3,500  dollars,  for  the  loss  of  the 
Jjv^*"  '*■»•  supposed  profits   of  the  voyage  on  which  the  Amia- 
«(•  afford  noble  Nancy   was  originally  bound.     In  the  opinion   of 
fM  in  a  *nu  the  court,  this  i*em;  also  was  properly  rejected.    The 

'^'Ci'S'ihoP^^'^^'^''*^'^  1'®*^*^^  of  a   voyage,  as  yet   in 

cruaniia  ofd^eriy  Can  never  afford  a  safe  rule  by  which  to  estimate 
aeaaa^  damages  in   cases   of  a   marine  trespass.      There   is 

SO-  much  uncertainty  in-  the  rule  itself,  so  many  con* 
tingencies  which  may  vary  or  extinguish  its  applica- 
tion, and  so  many  difficulties  in  sustaining  its  legal 
correctness,  that  the  couit  cannot  believe  it  proper  to 
entertain  it.  I|;i  several  cases  in  this  court,  the  claim 
for  profits  has  beea  expressly  overruled;  add  in  Del 
Col  r.  Arnold,  (3  DaU  333.)  and  the  Anna  Maris, 
(.2  WheaL  Rtp.  327.)  it  was,  after  strict  consideratioir, 
held,  that  the  prime  cost,  orwalue  of  the  property  Iost» 
at  the  time  of  the  loss,  and  in  the  case  of  injury,  the  dU 
niinutionin  value,  by  reasoti  of  the  injury^  with  interest 
upon  such  valuation,  afforded  the  true  measure  for 
MMtting.  damages.    This  rule  may  not  secure  i  coia« 
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plete  indemnity    for  all  possible  injuries ;  but  it  has      t8t8. 
certainty   and   general  applicability   lo  recommend  it,    ^^ij^. 
and  in  almost  all  cases,  will  give  a  fair  and;  just  re-  Amiable 
compense.  Naucy. 

The  next  item  is  3,127  dollars  and  60  cents,  for  Tbeitemibr 
the  ransom   of  the  vessel  and  carpro,  and  the  payment  J*  ^^^  ^ 
of  the  costs  of  court.     The  evidence  upon  this  ,headjc«ted. 
is  not  very   satisfactory   in  its   details.     It  is  asseited 
.  that  the  vessel  vras  seized  for  the  want  of  papers,  but 
whether  as  jprize  of  war,   or  to  enforce  a   municipal 
forfeiture,  is  not  distinctly  stated  ;  and  no  copy  of  the 
proceedings  of   the  court  is  pro  Juced  to   c*ear  up    a 
single  doubt  of  obscurity.     Nor  does   it   appear,  whe- 
ther  the  cODopromise  was  made  before  or  after  the  libel 
was  filed  ;  and  it.  is  admitted  that  it  was  made^vnthout 
taking  the   advice   of  counsel,  upon  the  mere  opinion 
of  a  merchant  at  Antigua,  who  supposed  that  a  con* 
demnation  would    certainly    ensue.      Upon   what  le- 
gal grounds  this  opinion  could  be   reasonably  enter- 
tained, it  is  extremely  difficult  to  perceive.     Assuming 
that  the  vessel  and  cargo  were  seized  as  prize  of  war, 
it  cannot  for   a   moment  be  admitted,  that  the   mere 
want   of  papers  could   afford  a  just  cause  of  condem- 
nation.     It  might   be   a   circumstance   of  suspicion ; 
but  explained  (as  it  must  have   been)   by  the  prepa- 
ratory examinations  of  the   officers  and   crew,  and  by 
the  fact   of  a  voluntary   arrival,  it   is  difficult  td  sup- 
pose  that  there   could  be  any  judicial   hesitation  nn 
immediately  acquitting  the    property.      And   the  far- 
]thest    that    any    prize    court    could,  by  the   utmost 
straining,  be   presumed  to  go,  would  be  to  ord^er  far- 
ther pi  oof  of  the  proprietary  interest*     It  would  be 
Vol.  III.  72 
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181ft.      the  highest  injustice  to  the  British  courts  to  suppose  tb»l 

the   mere   want  of  papers,   under  such  circusistances, 

could  draw  after  it  the  peaaify  of  confiscation.     We  de 

not,  therefore,  think,  that  the  ransom  was  justifiable  or 

reasonable.    The  utmost  extent  of  loss  to  which  the 

owner   was   liable,  was  the  payment  of  the  costs  and 

expenses  of  bringing  the  property  to  adjudication  ;  and 

for  such  costs  and  expenses,  as  far  as  they  were  incur* 

red  and   paid,  the   owner  is  now  entitled  to  receive  a 

iecompense.     In  this  respect,  the  decree -of  the  circuit 

court  ought  to  be  amended. 

The  item  for  the  supercargo's  commission  waa  also 

commiMior!?  properly  rejected.     It  does  not  appertr,  with  certainty^ 

mitailowed.    ^^  ^j^^^^   ^^^   j^^  ^^^  entitled  ;  and  under  the  circum" 

stances,  if  lost,  (which  is  not  satisfactorily  shown,) 
the  commissions  ^'ere  not  lost  by  any  act  for  which  the 
respondents  are  liable.  The  sum  allowed  for  the  trar- 
e1,  attendence,  and  expenses  of  the  supercargo  in  pro- 
curing testimony,  by  the  circuit  court,  iS)  in  our  judg- 
ment, an  adequate  compensation. 

The  sum  of  41  dollars  was  (probably  by  mistake) 
deducted  by  the  circuit  court  from  the  expenses  at  An 
tigua.     This  sum  is  to  be  reinstated. 

To  the  decree  of  the  circuit  court  there  are,  conse* 
quently,  to  be  added  the  following  sums  : 

For  expenses  and  costs  of  court  at  Antigua,  642  dol" 
lars,  21  cents. 

'     The  loss  on  the  exchange  to  pay  that  sum^.  (say) 
138  dollars. 

The  short  allowance  of  expenses,  44  dollars. 

In  the  whole,  amounting  to  the  sum  of  774  dol- 
lars. 21   cents,  on  which  interest,  at  the  rate  of  6  pet 
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cent.,  is  to  be  allowed  from  the  time  of  payment  up  tp      1 818. 
the  time  of  this  judgment.     And  the  decree  of  the   cir- 
cuit court  is  to  be  reformed  accordingly. 

Decree  reformed. 


(ClIANCC&Y,) 

Craig  v.  Leslie  etaU 


IL  C,  a  eUiMen  of  Virj^inia,  bein;  ncizcd  of  real  property  in  thtt 
aUto,raade hit  will:  ^ In  Uio  first  place  I  give,  duvisc,  and  bequeath 
unto  J.  L.**  and  four  othcrt,  ^'all  my  ehleie,  real  and  p«rt>onal,  of 
which  I  may  die  eeiaed  and  pnasewed  in  anj(  part  of  America,, in  spe- 
ciiil  trust,  that  the  afore-mentioned  persons,  or  sueh  of  them  as  may  be 
Uving  at  my  death,  ik  ill  sell  my  pirsonal  csiale  to  the  highi^st  bidder 
on  two  years  credit,  and  my  real  estate  on  one,  two  and  three  yean 
credit,  provided  satisfactory  security  be  given  by  band  and  deed  of 
trust.  In  the  second  place,  I  give  an  bequeath  to  my  brother  T.  C." 
ma  a/ien,  *^a!l  the  proceeds- of  my  estate,  real  and  fH^rsonal,  which  I  have 
JiereiB  directed  to  be  sold,  to  bo  remitted  to  him,  accordingly  as  the 
payments  are  made,  and  I  hereby  declare  tiioarortrsaid  J.  L.  *'  and  the 
four  other  persons,  ^Ho  be  my  trustees  and  executors  fur  the  purposes 
«fere«meDtioued.**  -Held,  that  the  legacy  given  to  T.  C,  in  the  will  of 
R.  C.f  was  to  be  con»id«*red  as  a  bequest  of  {tersonal  estate,  which  he 
wae  capable  of  taking  for  his  own  benefit,  though  an  stien. 

Equity  considers  land,  directed  in  wills,  or  oUier  instrumenlsy  to  b» 
•old  and  converted  into  money ,  as  money ;  and  money  directed  to  bo 
employed  in  the  purchase  of  land,  as  land. 

Whera  the  whole  beneficial  interest  in  the  land  or  money,  thus  di- 
ratted  to  be  employed,  belongs  t»  tho  person  for  whose  uie  it  is  given 
•  M«rt  of  tqaity  will  permit  the  eeeliM  fue  iruti  to  uke  t|>o   mono/ 
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1818.      otihe  land    at  lii«    olection,  if    he  elect  before    the   coiiTentoii  Si 
made. 

Bui  in  case  of  the  death  of  the  cestui  que  trurt^  iritboat  having  de« 
termined  his  election,  the  property  will  pane  to  his  heirs  or  personal  re* 
presentutives,  iii  the  same  manner  as  it  would  hajo  done  if  the  conver* 
.•ion  had  been  msde,  and  the  trust  executed  in  his-Hfe  lime. 

The  case  of  Roper  t.  Raddiff,  9  ./Votf.  167.  exroined ;  distinquished 
from  the  present  case  ;  and,  so  far  as  it  eonllicts  with  it,  over* 
Tuled. 


This  was  a  case  certified  from  the  circuit  court  for 
the  district  of  Virginia^  in  which  the  opinions  of  the 
judges  of  that  court  were  opposed  on  the  following 
'question  ;  viz.  Whether  the  legacy  given  to  Thomas 
Craig,  an  alien,  in  the  will  of  Robert  Craig,  is  to  be 
considered  as  a  devise,  which  he  can  take  only  for  the 
benefit  of  the  commonwealth,  and  cannot  hold  ;ora 
bequest  of  a  personal  chattel,  which  he  could  take 
for  his  own  benefit } 

This  question  growa  out  of  the  will  of  Rt)b€rt  Craig 
a  citizen  of  Virginia,  and  arose  in  a  suit  brought  on 
the  equity  tiide  of  the  circuit  court  for  the  district  of 
Virginia,  by  Ihomns  Craig,  against  the  trustee  named 
in  the  will  of  the  said  Robert  Craig,  to  compel  the  said 
trustee  to  execute  the  trusts,  by  selling  the  trust  fund, 
and  paying  over  the  proceeds  of  the  same  to  the  com- 
plainant. 

The  clause  in  the  will  of  Robert  Craig,  upon  which 
the  q.  *'Stion  arises,  is  expressed  in  the  following  terms 
viz.  ''In  the  first  place,  I  give,  devise,  and  bequeath 
unto  John  L^  -lie,"  and  four  othersi  "all  my  estate,  re- 
al and  personal,  of  which  I  may  die  seized  or  possess- 
ed, in  any  part  of  America,  in  special  trust,  tbat  the 
;afore-mentioned  persons,  or  such    of  them  at  may  bt 
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living  at  my  death,  will  sell  my  personal  estate  to  the  1&I8 
highest  bidder,  on  two  years  credit,  and  my  real  estate 
on  one,  two,  and  three  years  credit,  provided  satisfac- 
tory security  be  given,  by  bond  and  deed  of  trust.  In 
the  second  place,  I  give  and  bequeath  to  my  brother, 
Thomas  Craig,  of  Beith  parish,  Ayrshire,  Scotland,  all 
the.  proceeds  of  my  estate,  both  real  and  personal, 
which  I  have  herein  directed  to  be  sold,  to  be  remitted 
^nto  him  accordingly  as  the  paynlents  are  made,  and  I 
hereby  declare  the  aforesaid  John  Leslie,"  and  the  ^four 
other  persons,  '^to  be  ipy  trustees  and  executors  for  the 
purposes  afore-mentioned." 

The  attorney  general  01  Virfrinia,  on  behalf  of  that 
state,  filed  a  cross  bill  against  the  plaintiff  in  the  ori- 
ginal suit,  and  the  trustee,  the  prayer  of  which  is  to 
compel  the  trustee  to  sell  the  trust  estate,  so  far  as  it 
consists  of  real  estate,  and  to  appropriate  the  proceeds 
to  the  use  of  the  said  commonwealth  by  paying  the 
same  into  its  public  treasury. 

The  will  of  Robert  Craig  was  proved  in  June,  1811, 
and  the  present  suit  was  instituted  some  time  in  the 
year  I8l5. 


Mr.  JficholaSj  (attorney  general  of  Virgin^ia,)  argu- 
ed, that  most,  if  not  all  nations,  have  imposed  some 
restrictions  upon  the  capacity  of  aliens,  to  hold  pto- 
perty  within  the  territory  of  the  nation  The  law  of 
Enel^nd  and  the  Irw  of  Virginia  being  the  same,  in 
this  respect,  there  is  no  want  of  reciprocity,  and  there 
is  a  peculiar  fitness  i:i  extending  the  same  rule  to  Bri- 
tish subjects  in  this  country,  as  is  imposed  on  Ameri- 
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1818.  eaii  citizens  in  England.  By  the  law  of  Englabd 
an  alien  cannot  take  a  freehold  ^jfv  inheritancve ;.  he 
may  take  by  purchase,  but  cannot  hold :  it  escheats 
to  the  crown  upon  an  inquest  of  office.  Nor  is  this 
incii^pacity  confined  to  a  freehold  interest :  it  extmds 
to  leaseholds,  and  any  the  smallest  interest  in  laqds.* 
The  severity  of  this  rule  has  been  relaxed  only  for 
the  benefit  of  commerce,  and  that  very  parli|tUy» 
An  alien  merchant  may  take  a  lease  for  years  of 
m  honse  for  habitation,  but  not  of  lands,  &c.  And  xo 
other  alien  can  even  take  a  lease  of  a  house  for  habi- 
tation.^ The  rule  may  be  considered  as  illiberal,  and 
inconsistent  with  the  enlightened  spirit  of  the.  ag^e; 
but  its  wisdom  may  be  vindicate  J  on  many  grounds  ; 
and  it  can  only  be  dispensed  with  by  the  legislative 
will,  or  by  compact  with  foreign  nations.  As  Lord 
Mansfield  !( lid  of  the  laws  against  the  Papists,  '' whe- 
^  ther  tne  policy  be  sound  or  not,  so  long  as  they 
continue  in  force  they  must  be  executed  by  courts  of 
justice  according  to  their  true  intent  and  meaning. 
The  legislature  only  can  vary  or  alter  the  law.''«  The 
property  in  question  consisted  of  real  estate,  which 
remained  in  specie,^ at  the  time  of  the  devisoi's  death. 
The  devise  of  a  trust  in  lands  cannot  operate  foi  the 
benefit  of  an  alien.  No  equitable  fiction  can  change 
the  specific  quality  of  the  property.  It  is  the  settled 
doctrine  of  the  common  law,  that  an  alien   cesiui  que 

a  Co,  LU.  2.  b  IIargrave*s  notes.     Calvin's  case,  Co.  Rep. 
part  7.  18.  b. 

b  lb>  c  Foone  v.  Blount,  Cotrp.  466. 
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#ruf/;can  only  take  for  the  king's  use'.-  All  the  rea-  l^^ 
nous,  of  policy  vhich  incapacitate  him  from  holding 
a  )i^gal  estate  in  lands,  equally  apply  to  disable  him 
fnom,  fablding  an  equitable  estate  in  the  same  species 
of.prpperty;  it  is  the  usufruct,  of  which  the  lawaimr 
.  t9{^priTe  him.  Trust  estates  are  governed  by  pre^ 
ciscily  the  same  rules  as  legal  estates.^  '^The  forjbn 
where  it  is  adjudged,"  says  Lord  Mansfield,  speak^ 
iQg  in  a.  court  of  equity,  ^4s  the  only  cUfTerence 
between  trusts  and  legal  estates.  TruAs  here  are 
c<>Qsi(lererly  as  between  the  cestui  que  iruiij  and 
tri^stee,  (and  all  claiming  by,  through  or  under 
them  or  in  consequence  of  their  estates^)  as  the 
ownership  and  as  legal  estates,  except  when  it  can 
be  pleadeJ  in  bat  of  this  right  of  jurisdiction.  What- 
ever would  be  the  rule  of*  law  if  it  was  a  legal  estate, 
is  applied  in  equity  to  a  trust  estate. "^  Again  ;  speak-  ' 
ing  of  the  case  of  Banks  v.  Sutton,  he  says,  ^-So  that 
I  take  it  by  the  great  authority  of  this  determination 
'On  clear  law  an:I  reason,  cestui  que  trust  is  actually 
and  absolutely  seized  of  the  freehold  in  consii!era-^ 
tlon  of  this  court ;  and«  tha%  therefore,  the  legal  con- 
sequence of  an  actual  seizure  of  the  freehold,  shall 
in  this   court  follow  for   the   benefit  of  one   in    the 

a  The  Kincr  t.  Holland,  Sffflei,  20.  J5t!Uy7h  14.  RvUt'sAbr. 
154.  534.  The  Attest  ney  General  V.  Sir  George  Bands*  ISO, 
131.  nCh.  Rep.^3.  Hjbart,2\A.  iMi^.Vl.  Hardns, 
495.  Cro.  Jae.  513,  GUbcrl  on  Uses  tind  TruitSj  ^49.  1 
Com.  Dig.  300.  1  Bnc.  Mir.  let.  C.  lit.  Jlliin,  132.  Harri- 
son's ca^p,  Mr.  Jeffersnn's  correspondence  with  Mr.  Hom^ 
mond,  Slate  Papers,  IVaite'sed.  vol.  I.  p.  374. 

t  Purgets  ▼.  Whcate,  I  W.  BL    16a 
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181^.  pasty ^  The  cutvi  que  trusty  in  the  present  case^ 
takes  an  jnterest  \7hich  extends  to  the  whole  estate, 
vath  an  election  to  take  it  as  land.  Nobody  but  he 
can  compel  the  trustees  to  sell,  and  they  may  hold 
the  trust,  and  apply  it  for  the  benefit  of  the  ceshd 
qiutrust  forev^rj '  This  is  precisely  the  mode  in  which 
the  iftonastic  a^d  other  ecclesiastical  institutions,  per- 
yerted  the  invention  of  uses,  *in  order  to  erade  the 
statutes  of  mortmain,  ana  they  might  be  applied  in  the 
Bathe  manner  to  evade  the  disability  of  aliens  to  hold 
a  legal  estate  in  real  property.  Even  supposing  this 
1(6  be  a  personal  trust ;  it  is  a  devise  of  the  pro- 
fits growing  out  of  land,  which  would,  until  a  sale^ 
accumulate  for  the  advantage  of  an  alien,  and  is 
equivalent  to  a  devise  of  the  land  itself  to  an^  alienJ^ 
There  is  notjiing  compulsory  upon  the  trustees  to 
sell,  and  by  collusion  between  them  and  the  cutai 
que  trusty  the  sale  might  be  postponed  forever,  whilst 
an  alien  enjoyed  the  profits  of  the  lands,  and .  trans- 
mitted them  to  his  representative.  But  this  devise 
of  the  proceeds  of  the  sale  of  lands  was,  in  effect, 
a  devise  of  real  property.  The  lea-Jing  case  on  this 
s\lbject«  is  strongly  fortified  by  subsequent  deci. 
sions.^  In  Roper  v,  Radcliffe,  it  was  solemnly  de- 
ft/i.  161,  lee. 

6  1  Salk  228.     1  £7.  Ca$.  Mr.  98.     I  Ves.il.  Co.  Ldfc 
48.  a.  Cro.  El\z.  190, 

c  Roper  v.  iUdoIiffe,  9  3tod,  107.  181. 
<f  The  Attorney  General  v.  Lord  Weymouth,    Amhler^  90 
Darers  v.  Dewca,  3  7f.  Wms.  46.     Hill  v.  Filkens,2  P.  Wm^. 
6.     10  Mod.  483.     The  King  v.  The  InhabitanU  of  Wiveiin^ 
ham.  Thug.  737. 
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termined  that  lands  given  in  trust,  or  derived  to  pay  1818 
debts  and  legacies,  shall  be  deemed  as  money  in  res- 
pect to  creditors,  but  not  in  respect  to  the  heir  at  law 
or  residuary  legatee,  in  respect  lo  whom  Ihey  shall  be 
deemed  in  equity  as  lands:  and  thnt,  consequently,  the 
residue,  in  that  case,  being  devised  to  persons  incapable 
of  holding  an  interest  in  lands,  the  devisa  was  vpifji- — 
The  application  of  this  principle  to  the  present  cdft  is 
obvious*  Nor  can  the  consequence  of  forfttture  be 
avoided  by  the  cestui  que  trust  electing  to  take  the 
property  as  money.  The  exercise  of  the  right  of  elec* 
tion  for  such  a  purpose  was  denied  in  Roper  v.  Rad- 
cliffe,  and  in  the  Attorney  General  v.  Lord  Weymouth. 
The  rights  of  th  e  commonwealth  may  be  enforced 
in  a  court  of  equity,  because  the  disability  of  an 
alien  to  hold  lands  for  his  own  benefit  is  not  consid* 
ered  as  a  penal  forfeiture,  but  arises  merely  from  theT 
policy  of  the  law.  It  has,  therefore,  been  adjucfged  in 
equity,  that  he  cannot  demur  to  the  discovery  of 
any  circumstances  necessary  to  establish  the  fact  of 
alienage.* 

Mr.  Wickhamj  contra,  argued,  that  this  was  a 
mere  question  as  between  the  heirs  and  personal  re- 
presentatives. If  the  property  in  question  be  real 
property  in  the  view  of  a  court  of  equity,  it  is  ad- 
mitted  that  an  alien  cannot  hold  it.  But,  on  the  other 
hand,  if  it  be  personal  property,  it  cannot  be  denied 
that  he  may  take  and  hold  it.     If,  as  between  citi- 

a  The  Attorney  General  v.  Duplessis,  Parker^  144.  5  Bro. 
Pari  Ca$.  91. 
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1818*  zens,  it  be  personal,  property,  it  must  be  so  as  re- 
spects aliens.  A  court  of  law  can  only  'look  to4he 
legal  quality  of  the  property.  At  law  the  interest 
is  vested  in  the  trustee ;  but  a  court  of  equity  takes 
notice  of  the  title  of  the  cestui  que  trusty  as  benefi- 
cially interested,  and  regards  the  quality  of  the  estate 
as  respects  his  interest  only.  It  is  incontcstible,  that 
there  may  be  personal  trusts  of  real  property.  Such 
are  the  familiar  instances  of  trusts  for  the  payment  of 
debts  and  legacies  charged  on  land;  trusts  for  raising 
portions,  and  bankrupt's  estates;  in  all  of  which  the 
property  goes  to  the  personal  represent atiTes,  with- 
out any  question  as  to  th^  citizenship  or  alienage  of 
tljie  cestui  que  trust  it  is  an  elementary  principle, 
which  lays  at  the  very  foundation  of  the  doctiine  of 
equity,  that  land  directed  to  be  sold  and  .  oonrerted 
into  money,  and  money  dfrected  to  be  employed 
in  the  purchase  of  land,  are  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  con- 
verted.^ And  it  is  immaterial  in  what  manner  the 
direction  is  given,  whether  by  will  or  deed;  or  in 
what  state  the  property  is  found,  in  land  or  not.^  The 
arguUient  on  the  other  side,  that  the  alien   having  the 

a  Doughty  v.  Btill,  2  P.  Wms.  t^29.  Attorney  Genarfti  v. 
Johnson,  AaihL  580.  Yates  v.  Compton,  2  P.  TTint.  903. 
Fletcher  v.  Ashbifrner,  I  Bro.  Ck,^Cos.  501 «  Aokroyd  v. 
Saiithson,  Id,  503.  Bcrrj  v.  Uslier,  1 1  Pet.  87.  Robinson  v. 
Tuylor,  2  Bro  Ch.  Ca$.  589.  Williams  v.  Ooade,  10  Fet.i500. 
Biddulph  V.  Biddulph  12  Ves.  160. 

6'Ed wards  e/  vx,  v.  Countess*  of  Warwick,  2  P.  Wms,  171. 
Biddulph  V.  Biddulph  13  Ves.  160.  Thornton  t.  Hawlay  JO 
Ves.  129 
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right  to  elect  that  the  property  should  not  be  sold,  1tI8. 
therefore  it  must  be  considered  as  land^  may  be  an- 
swered by  another,  equally  good :  That  having  the 
right  to  say  it  shall  be  sold,  it  must,  therefore,  be  Leslie, 
considered  as  mtmey.  But  it  is  denied  that  an 
alien  has  an  election  to  make  it  real  property.  As 
an  infant  cannot  make  an  election  for  want  of  capa- 
city ;'>  so  an  alien  cannot  elect  to  take,  because  he 
cannot  hold  real  propeity.  The  right  of  election  is 
a  benevolent  principle,  applying  for  the  benefit,  not 
for  the  injury  of  parties.^  The  cestui  que  trusty  in 
this  case  has  elected  to*  take  it  as  n-.oney,  by  his  bill 
praying  for  a  sale.  But,  supposing  him  to  have  been 
silent,  the  elementary  writers  lay  down  the  rule 
that  it  remains  personal  property.  As  the  party  who 
has  his  election,  may  determine  to  take  the  property 
as  land  to  be  sold  for  his  benefit,  or  money  to  be 
invested  in  land,  the  question  can  only  arise  between 
the  heirs  and  persoual  representatives.  Some  cases, 
which  appear  to  be  exceptions  to  the  rule,  confirm  it^ 
Such  are  the  cases  of  a  resulting  trust  to  the  heir, 
where  the  purposes  of  the  trust  are  fulfilled,  or  at  an 
end;^  the  cases  where  the  union  of  title  tothees* 
tate,  as  real  and  personal,  extinguishes  the  demand,^' 
and  the  ciases  where  the  intention  is  obscure.  The 
rule  extends  to  all  cases  where  the  quality  of  money 

aSeely'v.  Jago,  1  P.  Wmi.  389.  Earlom  v.  Saunders, 
Ambl  941. 

h  Grimmit  v.  Grimmit,  AmbL  ^10 

e  Hewitt  v.  Wiight,  1  Bro.  Ch.  Com.  86.  And. see  16  tti. 
191.    18  Ve$.  174.     1  Ve$.  ^Bume$f^n. 

iVfAimj  V.  Lord  Darlington,  I  Bro.  Ck  Ca$.  9S6. 
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1818.  is  imperatively  fixed  on  land  by  the  will  or  deed,. 
As  to  Roper  v.  Ra:lcliffe|  its  ftnalojry  to  the  present 
case  ii»  remote ;  it  has  always  bc*en  considered  a  yerj 
questiohable  case;  and  it  is  not  to  be  put  in  compeli- 
tion  with  the  more  direct  aulhoritiea  already  cited. 
By  the  act  of  Parlian^nt,  under  w]iirh  that  case  was 
determined,  a  Catholic  cannot  even  pureha$€  i  but  at 
common  law,  an  alien  may  not  only  purchase,  but 
hold  against  all  the  world  except  the  crown.  That 
case  i^  not  confirmed  by  Lord  Chancellor  King,  in 
Davers  v.  Dewes.  On  the  contrary,  he  says,  that 
if  the  point  ^were  res  iniegray  it  would  be,  indeed, 
yery  questionable'."'  Its  reasoning  is  also  questioned 
by  Lord  Mansfield.^  The  case  of  the  Attorney  Ge- 
neral T.  Lord  Waymouth«  does  n6t  fortify  it,  and 
has  no  analogy  to  the  case  now  befoie  the*  court.. 
Here  is  no  devise  of  the  annual  perceptions  of  profits, 
but  the  cestui  qWi.tnai  is  entitled  to  the  proceeds 
of  the  sale  of  the  land  as  a  sum  in  gross ;  and  there 
is  no  precedent  for  confiscating  profits  of  ah  estate 
purchased  by  an  alien/which  profits  were  actually^ 
received  before  ofllice  found.  Nor  can  the  argument, 
that,  by  ^collusion  between  the  trustee  and  the  alien 
cestui  que  trusty  the  latter  may  go  op  for  ever  receir* 
ingthe  profits  of  land,  be  «up|n)rteJ ;  because  it  is 
arguing^  against  a  ric^ht  from  its  possible  abuse,  (al- 
ways ah  unsound  mode  of  reasoi^ng,)  and,  because 
the  same  thing  may  happen  bet^.een  an  alien  and  any 

a  3  P.  fVm$.4S. 

b  Foone  v.  Blounti  C^tep,  At! 

e  JmH  20. 
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Astensible  owner  of  land.  All  that  a  court  ofequity^  is  It. 
in  any  case«  would  do,  would  be  to  refuse  to. decree 
the  land  to  the  afiei:,  and  compelhim  to  relinquish  his 
claim  unless  he  look  the  money.  But  equity^  \r!ll  not 
aid  to  enforce  a  confiscation.  Thus,  where  the  <f  stator 
directed  money  to  be  laid  out  ia  land,  the  money  not 
ha  ring  been  laid  out,  Lord  Roaslyn  held,  that  the 
crown,  on  failure  of  heirs,  had  no  equity  against  the. 
next  of  kin  to  have  it  laid  out  in  real  estate  in  order  to 
claim  by  escheat.* 

The  Mtomty-Gentral^  in  reply,  ^admitted,  that  in 
.considering  the  legal  operation  of  the  devise,  the  na- 
tional character  of  the  devisee  ^s  to  be  laid  out  of 
view  ;  and  that  the*  estate,  ^bich  its  terms  would  pass 
could  not  be  varied  by  any  consideration  of  that  char- 
•ticter.  As  an  alien  is  ca]»able  oi  taking  (though  not 
of  holding)  a  direct  fee  in  the  lands,  he  is  also  capa- 
ble of  taking  any  lesser  estate  than  a  fee,  under  any 
.qtodification  of  trust,  express  or  implied.  There  is 
no.thijtg,  therefore  in  the  character  of  an  alien  to  re- 
pel, or  even  to  narrow,  the  legal  operation  of  the  terms 
of  the  devise.  Whatever  estate  they  would  pass  to  a 
citizen,  the  same  they  will  pnss  to  an  alien.  What 
estate  then  would  pass  to  a  citizen  ?  It  is  said, 
a  personal  estate  only,  because,  the  testator  having/di- 
rected  the  land  to  be  sold,  has  stamped  upon  it  the 
character  of  personal  property.  But  this  is  not  the 
whole  effect  of  the  terms  of  the  devise.  They 
give  to  the  legatee  the  option  of  taking  the  land ;    and 

•  Walker  v.  Donne»  3  Fct.  Jkn:.  170. 
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1818.     in  80  doing,  they  give  him  an    interest  in  llie  land   it* 
self.     This  option  thus  cvst  ujiOn  the  legatee  is  not  the 
eflect  of  any  act  to  be  done   by   him.     To  create  the 
right  of  election,  it  is  not  necessary  that  he  sh'  uld  ac- 
tually elect,  or  that  he  should  be  able  to   elect.     The 
mistake   on  the  other  ^ide   results   from  confciunding 
the  right  of  election   with  the  exercise  of  that    right. 
The  right  to  choose  is  the  legal  effect   of  the   devise, 
and  stamps  a  character   on  the   estate.     The  fact   of 
electing  is  a  subsequent  act,  wh'ch  may    or   may   not 
take  place  ;  but  which,    whether  done  or   not,  cannot 
alter  either  the  character  of  the  devise,   or  the  option 
which  it  casts  upon  every  one  capable  of  taking   under 
it,  or  the  legal  estate  in  the  lancfs    which  this   option 
creates,     llie  option  thus  given  to   the  devisee  by  the 
terms  of  the  will   is   an  operative    principle,   which, 
whether  exercised  or  not,  still  gives  eo  insianti    that 
the  will  takes  effect,  an  .  interest  in   the  lands,  which, 
if  the  devisee  he  incapable  of  holding,  they  pass  to  the 
coopmonwealth.     So  far  is   the   effect  of  this    option 
from  awaiting  an  act  of  election  to  be  done  by  the  de- 
visee, and  depending  on  such  act,  that  it  has  been  de- 
cided where  a   subsequent  elec'^n  ha^J   been  made  to 
take  as  money,  by  persons  disabled  to  hold  the   interest 
inland,    that  the  act  of  election   came   too  late    to 
change  the  character  of  the   devise,  which,   by   virtue 
of  the  option  it  carried  with  it,  had  thrown  upon  the  de« 
visee  an  estate  in    the  lands  the    instant  the   will  it* 
selfbegan  its  operation.     It  is  true    that   the  decision 
in  Roper  v.  Radcliffe  is  founded   on  a    particular   act 
of  parliament  against  papists;  but  this  is  no  objection^ 


OP  THE  UNITED  STATES  876 

if  the  RCt  of  parliament  creates  precisely  the  same  dis-      t8l8. 
abilities  in  respect  to  the  Catholics  which  the  common 
law  had  created  in  relation  to  aliens.     For  if  their  res* 
pective  disabilities  as  to  the  land  be  the  same,  a  devise 
of  lands  to  one,    .vill    receive  precisely   the  same  con- 
struction as  a  devise  of  lands  to  the  other.     The  ob- 
ject of  the  Stat,  of  11th  and  12ith  of  William  III.  ch.  4* 
Was  to  render  Papists  aliens,  rn  regard  to  lands  in  En- 
gland.    The  stability  of  the  government   being  suppo- 
sed to  depend  upon  this  policy,  "the  design  of  the  ma- 
ker of  this  law,'*  says  Lord  Chief  Justice  Parker,  "was^ 
first,  to  get  the  lands  of  this  kingdom  out  of  the  hands 
of  Papists." — "And,   secondly   to  prevent   them  from 
making  any  new  aquisition."a     The  first  objection  does 
not  relate  to  aliens;  but  the  second  applies  precisely  tO' 
them,  and  the  provisions  of  the  act,  as  to  Papists,  are 
substantially  the  same  with  those  of  the  common  law  as  < 
to  aliens.     It  is  not,  liowever,  the  disabilities  of  either 
which     are    to    affect   the   consiruction   of    this    de- 
vise: that  construction  is  first  to  be  made  on  the  terms 
of  the  dense    itself,  and    then  whatever    legal    conse-. 
quence  would  result  from  the  disability  of  the  one,  will 
equally  result  from  that  of  the  other.     In  Roper  v.  Had- 
cliffe,  it  was  held  that,  though  lands  devised  to  be  ab- 
solutely sold  for  the    payment   of  debts  and  legacies, 
were  to  be  considered  as  money,  so  far  as  creditors  and' 
legatees  were  concerned,  yet,   as  to  the  residuary  de-- 
visee  they  were  to  be   considered  as  lands,   becanse 
of  his  option  to  prevent  the  sale  by  paying  the  debtr 

a9  Mod.  191. 
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1818.  and  legacies  or  his  option  to  hare  a  decree  for 
the  sale  of  so  much  only  aa  the  debts  and  lega- 
cies should  require;  and,  it  ^as  determined  in  that 
case,  that  the  residuum  devised  to  the  Papists 
should  be  considered  as  land,  and,  therefore,  wifh- 
in  the  prohibition  of  the  statute.  The  authority 
of  this- case  has  been  repeatedly  recognized  in  subse* 
quent  decisions,  all  of  which  concur  to  show  that^ 
though  a  devise  of  lands  to  be  sold  is  considered  as 
personal  estate,  as  to  creditors  and  specific  legatees^ 
yet  it  is  considered  as  land  in  respect  to -the  heirs 
and  residuary  legatees.^  And  ^here  none  of  it  is 
wanting  for  the  payment  of  debts  and  legacies,  the 
whole  may  be  retained  as  'land.  This  doctrine  is 
founded  on  the  right  of  election,  resulting  from  the 
devise^  But  no  actual  clectiop  need  be  made  to  t>ro« 
duce  the  legal  effect;  it  is  the  same,  though  the  parties 
are  disabled  to  elect :  they  cannot  defeat  iti*  operation 
by  electing  to  take  as  money;  and  where  nothing  is 
done  indicative  of  an  election,  the  principle  still  op- 
erates. 

Sbr€hlUh. 

Mr.  Justice  Washivctoit  delivered  the  opinion  of 

the  court.  The  incapacity  of  an  alien  to  take,  and 
to  hold  beneficially,  a  legal  or  equitable  estate  in  real 
pro^erty^  is  not  disputed  by  the  counsel  for  the  plain- 
tiff; and  it  is  admitted  by  the  counsel  for  the  state  of 

a  Hill  T.  Fdkins,  55  P.  Ifrnt.  C  Da  vers  v.  Dcwei,  3  P.Wwu. 
46,  Carrick  v.  Fergun,  e  P.  Ifms.  362.  3  Bro.  PurL  Cot. 
413.  5  F.  Wms.  4.  The  AUorney  General  v.  Lf  rd  Wcy. 
nouth,  AmhL  Sa.  The  King  v.  The  InLabiUnU  of  Wtvtling- 
ham,  D9ug.  7S7. 
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Virginia,  that  this  incapacity  does  not  extend  to  person-  >818. 
al  estate.  The  only  inquiry,  then,  which  this  court 
has  to  make  is,  whether  the  above  clause  in  the  will  of 
Robert  Craig,  is  to  be  construed,  under  all  the 
circumstances  of  this  case,  as  a  bequest  to  Thomas 
Craig  of  personal  property,  or  as  a  devise  of  the  land 
itself? 

Were  this  a  new  question,  it  would  seem  extreme^* 
ly  difficult  to  raise  a  doabt  respecting  it.  The  common 
sense  of  mankind  would  determine,  that  a  devise  of 
moiiey,  the  proceeds  of  land  directed  to  be  sold,  is  a 
devise  of  money,  notwithstanding  it  is  to  arise^  out  of 
land;  and- that  a  devise  of  land,  which  a  testator 
by  his  will  dircets  to  be  purchased,  will  pass  an  in- 
terest in  the  land  itself,  without  regard  to  the  cha- 
racter of  the  fund  out  3f  which  the  purchase  is  to 
be  made. 

The  settled  doctrine  of  the  courts   of  equity  corres- ^JJjjJ'jJJ^'^ 

pond  with  this  obvious   ccnstruction    of  wills,  as  well**?^   J»  *» 

sold  aod  €01^ 
as  of  other  instruments,  whereby  land  is  directed   to  verud      iaio 

be  turned  into  money,  or  money  into  land,  for  the  neyj  and  no- 
benefit  of  those  for  whose  use  the  conversion  is  intcn-[jj^^?£!ljj 
ded  to   be   made.     In   the   case  of  Fletcher  v.  Ash-"i^P«r*^ 

of      MUMf      M 

burner,  (1  Bro.  Ca.  Cw,  497.;  the  master  of  the  rolls  ImmI. 
says,  that  '^nothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species, 
of  property  into  which  they  are 'directed  to  be  conver- 
ted, and  this,  in  whatever  manner  the  direction  is 
gifvan.''  He  adds,  ^Hhe  owner  of  the  fund,  or  the 
contracting  parties^'  may  make  land  money,  or  money 
Vol.  III.  74 
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1818.  land.  The  cases  establish  this  rule  nniTersalljr.^ 
This  declaration  is  well  warranted  by  the  cases  tor 
which  the  master  of  the  rolls  refers,  as  well  as  by 
many  others.  (See  Dougherty  t.  Bull,  2  P.  Wms^ 
320.  Yeatcs  v.  Compton,  Id.  358.  Trelawnry  t. 
Booth,  2  jJ*.  307. 

The  principle  upon  which  the  whole  of  thi?  doctrine 
ui  founded  is,  that  a  court  of  equity,  regarding  the  sub- 
stance, and  not  the  mere  forms  and  circumstances  of 
agreements  and  other  instruments,  considers  things 
directed  or  agreed  to  be  done,  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought 
t6  preve^nt  a  performance.  This  qualification  of  the 
more  concise  and  genera!  rule,  that  equity  considers 
that  to  be  done  which  is  agreed  to  be  done,  will 
comprehend  the  cases  which  coioe  under  this  head  of 

.      mere    iht'^'^^^^y' 

i|*ple  benefi.     Thus,  where  the  whole  beneficial  interest  in  the  mo- 
eial  interest  m  . 

ihe.laiidiii  one  nej  in  the  one  case,  or  in  the  land  in  the  other,  belongs 

aiooey^/n  the*  ^o  Vr^e  person  for  whose  use  it  is  given,  a  court  of  equi- 
lothe^rMn^y^*^^  "^*  ^®"^P®^    ^^^   trustee  to  execute   the  trust' 
ibr  whose  use  ag;iii„2jt  the  wishes  of  the  ces^uy  fiM  tnisfj  but  will  per- 
eourtore9uity  mit  him  to  take  the  money  or   the   land,  if  he  elect  to- 
eaiui  que  trust  do  SO  before  .the  conversion   has^  actually   been   made  : 
ncy*oHand^^  ^'^^  this  election  he  may  make,  as  well  by   acts   or  dec' 
hrcteS^Sfore '^'^^^^'^"^^  clearly   indicating  a  c  termination  to  that  ef- 
jh«5jn^«r«ion/ect,  asby  application  to  a  court  of  equity.     It  is   this 
election,  and  not  the  mere  right  to  make  it,  which  chan- 
ges the  character  of  the   estate  so  as  to  make  it  real  or 
personal,  at  the  will  of  the  party  entitled  to   the  benefi- 
cial interest^ 
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If  this  electicQ  be   not  made   in   time  to  stamp  the      ^91^. 
property  with  a   character   different   from  that  which      Craiar 
the  will  or  x)ther   instrument  gives     it,  the  latter   ac*         v. 
companies  it,  with  all  its  legal   consequences,  into  the     *-«*'*•* 
hands  of  those  entitled  to  it  in   that  character.     So  But  liTilia  tci> 
that  in   case  of  the  death  of  the  cestuy  que  trusty  ^^^'dL,  '^iih^ 
out  having  determined  his   election,  the  property   ^iU '''J^jj?.  •'**jf '' 
pass  to  his  heirs  or   personal  representatives,   in   thetion,  the  pro- 
«ame  manner  as  it  would  have  done  had  the  trust  beenu>    his    heir« 
executed,  and  the  conversion  actually  made  in  his  life  preSnu^veZ' 
ime.  »■   ^  *"• 

'"'^'  maniMr   at  4t 

In  the  case  of  Kirkman  v.    Mills,  (13  Ves.)    w"hichwoul4     haye 

_      .  _        -  7   V  /  donerflhccon- 

was  a  devise  of  real  estate    to   trustees  upon    trust  toveraion     hod 

sell,  and  the' moneys  arising,   as  well  as  the  rents  and^^"|he"Vrusl 

profits  till  the  sale,  to  be  equally  divided  between  ^hefjjf^l^'"**" 

testators,  three  daughters,   A.   B.  and  C     The  estate  ^ 

was,  upon  the  death  of  A.    B.  and   C,  considered  and 

treated   as     personal   property,  notwithstanding    the 

testuy  que  trusts^  difieT   the   death  of  the  testator,  had 

entered  upon,  and    occupied   the   land  for  about  two 

years  prior  to   their   deaths;  but  no   steps   had   been 

taken  by  them,  or  by  the  trustees,  to  sell,  nor  had  any 

requisition  to  that  effect  been   made  by  the   former  to 

the  latter.     The  master   of  the  rolls  was  of  opinion 

that  the  occupation  of  the   land    for   two   years   was 

tdo  short  to  presume  an  election*     He  srdds,  *Hhe  opi* 

nion  of  Lord  Rosslyn,  that  property  was  to  be  taken 

as  it  happened  to  be  at   the   death  of  the  party   froip 

-whom    the     representative    claims,   had    been    much 

doubted  by  Lord  Eldon,  who  held,  that  without  some 

act,  it  must  be  considered   as    being  in  the   state   in 
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laiS       which  it  ought  to  be;  and  that  Lord    Rossi jii'f  rule 
^^^^    was  new,  and  not  according  to  the  prior  cases. 

^.  The  same  doctrine  is  laidiiown   and  maintaiined  in 

JLeslie.     the  case  of  Edwards  Y.    The    Countess    of  Warwick 
(S  P,  Wms.  171.)  which  was  a  covenant  on  marriage 
to  invest  10,000/.,  part  of  the  lady's  fortune^  in  the  pur 
chase  of  land  in  fee,  to  be  settled  on   the  husband  fo 
life,  remainder  to  his  first  and  every  other  liou   in  tti 
maUj '  remainder  to  the  husband    in   fee.     The    only 
son  of  this  marriage  having  died  without  issue,  and  in 
testate,  and  the   investment  of  the   money  noi  having 
been  made  during  his  life,  the  chancellor  decided  that 
the  money  passed  to  the  heir  at  law  ;  thnt  it  was  in  the 
election  of  the  son  to  have  made  this  money,  or  to  have 
disposed  of  it   as  such,  and  that,  therefore,   even  his 
parol    disposition  of  it   would   hare  been  regarded  r 
.but  that  something  to  determine  the  election  must  be 
l}one. 

This  doctrine,  so  well  established  by  the  cases  whicli 

'liave   been    referred   to,   and   by  many  others'  which 

.  it  is  unnecessary    to   mention,  seems  to    be    conclu' 

RapOT  t.RmI-  sive  Upon  the  question  which  this  court  is  called   upon 

^ri:,?.^;^  to  Qecide.  and  would  render   any  farthei  investigation 

of  it  useless,  .were   it  not    for  the  case   of  Roper   v, 

Radcliffe,  which  was  cited,  and    mainly   relied  upon^ 

by  the  counsel  for  the  state  of  Virginia. 

The  short  statement  of  that  case  is  as  follows ; 
John  Roper  conveyed  all  his  lands  to  trustees  and 
their  heirs,  in  trust,  to  sell  the  same,  and  out  of  the 
proceeds,  and  of  the  rents  and  profits  till  sale,  to  pay 
certain  debts,  and  the  overplus  of  the  money  to  be 
paid  as  he,  the   said  John  Roper,  by  his  will  or  other- 
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'Wise  should  appoint,  and  for  vrant  of  sach  appoiatment,  1818. 
for  the  benefit  of  the  said  John  Roper,  and  his  h^iis- 
By.  his  ivill  reciting,  the  said  deed,  and  the  power  re- 
served to  him  in  the  surplus  of  the  said  real  estate,  he 
.bequeathed  several  pecuniary  legacies,  and  then  gave 
^he  residue  of  his  real  and  personal  estite  to  'William 
Constable  and  Thomas  RadclifTe,  and  two  b  \eTSj  and 
to  their  hetrn.  By  a  codicil  to  this  will,  he  bequeathed 
other  pecuniary  legacies;  and  the  remainder,  whether 
in  lands  or  personal  estate,  he  gave  to  the  said  W.  CS 
andT.  R. 

Upon  a  bill  filed  by  W.  C.  and  T.  R.  against  the  heir 
at  law  of  John  Roper,  ancl  the  other  trustees,  praying 
to  Haye  the  trust  executed,  and  the  residue  of  the 
money  arising  from  the  sale  of  the  lands  to  b6  paid 
over  to  them  ;  the  heir  at  law  opposed  the  execution 
(Of  the  trust,  and  claimed  the  land  as  a  resulting  trust,* 
upon  the  ground  of  the  incapacity'of* Constable  and; 
Badclifle  to  take,  they  being  papists.  The  decr^e-of 
the  court  of  chancery,  which  was  in  favour  of  the  pa- 
pbts,  was,  upon  appeal  to  the  house  of  lord^,  reversed' 
and  the  title  of  the  heir  at  law  sustained ;  six  judges 
against  five,  being  in  his  favour. 

Without  stating  at  large  the  opinion  upon  which  the 
reversal  took  place,  this  court  will  prpceed,  1st.  To 
examine  thc^  general  principles  laid  down  in  that'opin- 
ion  ;  and  then,  2d.  The  case  itself,  so  far  as  it  has  been' 
pressed  upon  us  as  an  authority  to  rule  the  question  be  • 
fore  the  court. 

In  performing  the  first  part  of  this  undertaking, 
it  will  not  be  necessary  to  question  any  one  of  the 
premises    laid    down  in    that    opinion.      They    are, 


LiMilydtTit- 
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1818.      1.  That  land  devised  to  trustees,^  to  sell  for  payment 

of   debts  and  legacies,  is  to  be  deemed  as  money. 

Thj^  is  the  general  doctrine  established  by  all  the 

cases  referred  to  in  the  preceding  part  of  this  opinion. 

2.  That  the  heir  at  law  has  a  resulting  trust  in   such 

•dto  truitMt^landy  so  far  as  it  is  of  value,  after  the  debts  and  lega- 
toidllbr  pay-    -  . 

ment  ofdabucies  are  paid,  and  that  he  may  come  into  equity  and 

to  bedemedi'cstrain  the  trustee  from  selling  more  than  is  neces- 

**Thrtir  ai**^'y  *^  pay  the  debt  and   legacies  ;  or  he  may  offer  to 

law  has  a  re- pay  them  himself^  and  pray  to  hate  a  conveyance  of 

meli  lands,  af-the  part  of  the  land  not  sold  in  the  first  case,  and  th^ 

and   Imeies whole  in  the  latter,  which  property  will,  in  either  case) 

Mvoominio^  land,  and  not  money.     This  right  to  call  for  a  con- 

•W*y*^  "^vcyance  is  very  correctly  styled   a  privilege,   and  it 

toe  flom  sell-is  one   which   a   court  of   equity    will  nev«r    refuse, 

wSlcient     to  unless '  there  are  strong  reasons  for   refusing  it.     The 

211^^^^  ^ whole   of   this  doctrine,  proceeds    upon   a   principle 

>ff||jj"^jj[*" which    is    incontrovertible,    that   where   the   testator 

a  conTeTance  merely  directs  the  real  estate  to  be  converted  into 

of  the  part  of 

the  land  not  money,  for  the  purposes  directed   in  his  will,  so  much 

^Lbe-^Md  the  of  the  estate,  or  the   money   arising  from  it,  as  is  not 

^?,  '*Jh{JU effectually  disposed  of  by  the  will,  (whether  it  arise 

wopertxinei-froni  some   omission  or  defect  in   the  will   itself,  or 

ther  case  will 

belsRdand  not  from   any  subsequent  accident,    which    prevents    the 

devise  froin  taking  effect,)  results  to  the  heir  at  law, 

as  the  old  use  not  disposed  of.     Such  was  the  case  of 

Crewe   V.  Bailey,  (3  P.  Wms.  20.)    where    the  teata- 

tor  having  two  sons,  A.  and  C.  ^and  three  daughters, 

devised  his  lands  to  be  sold  to  pay  his  debts,  &c.  and 

as  to  the  moneys  arising  by  the  sale,  after  debts  paid, 

gav6  je200  to  A.  the  eldest  son,  at  the  age  of  21,  and 

^be  residue  to  bit  four  younger  children.    A*  died  be- 
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fore  the  age  of  21,  in  coiis«>quence  of  which,  the  be.  18 18. 
quest  to  him  failed  to  take  effect.  The  court  decid- 
ed that  the  £200  should  be  considered  as  land  to 
descend  to  the  heir  at  law  of  the  testator,  because  it 
was  in  effect,  the  same  as  if  ^o  much  land  as  was  of 
the  yalue  of  JS200  was  not  directed  to  be  sold,  but 
was  sufferred  to  descend.  The  case  of  Ackroyd  t» 
Smithson.  (1  fro  Ch.  Cat.  503.)  is  one  of  the 
same  kind,  and  establishes  the  same  principle.  Sci, 
likewise,  a  money  provision  under  a  marriage  con^ 
tract,  to  arise  out  of  land,  which  did  not  take  effect,, 
on  account  of  the  death  of  the  party  for  whose  bene  • 
fit  it  was  intended,  before  the  time  prescribed,  re- 
sulted as  money  to  the  grantor,  so  as  to  pass  under  a 
residuary  clause  in  his  will.  (Hewitt  y.  Wright,  1 
Bro.  Cfh  Cos.  86.) 

But  even  in  cases  of   resulting  trusts,  for  the  '>«ne-{^^']^"{|JJ*Jj 

fit  of  the  heir  at  law,  it  is  settled  that  if  the   intent  ^^  w^n 

to  hafiipMii  to 
of  the  testator  appears  to  have  been   to  stamp   upon  ttamp'    upon 


the  proceeds  of  the  land  deiscribed  to  be  sold,  this  of^theTanTdi 
quality  of  personalty,  not  only  to  subserve  the  par-JJ^^he^^oSi 
ticular  purposes  of  the  will,  but  to  all  intents,  the  ^X  *^  ^i^lf 
claim  of  the  heir  at  law  to  a  resulting,  trust  is  defeat-  the  paitJeuiar 
ed,  and  the  estate  is  considered  to  be  personal.  This  ^ii^blu  to  all 
was  decided  in  the  case  of  ^Yeates  v.  Compton,  (2  P.'SH^oi  tht 
Wms.  308.)  in  which  the  chancellor '  says,  that  the ^«''  *^  .**^ 
intention  o£  the  will  was  to  give  away  all  from  the  tttk.  it  cle- 
heir,  and  to  turn  the  land  into  personal  estate,  and  estate  w  eomr 
that  this  was  to  betaken  as  it  was  at  the  tcstartor's  J**  *^  ^  ** 
death,  and  ought  not  to  be  altered  by  any  subsequent 
accident,  and  decreed  the  heir  to  join  in  the  sale 
#f  the  -land^  and   the  money  a'risbg  therefrom  to  be 
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^^*^'  paid  over  as  personalestate  to  the  representatives  of 
the  annuitant,  and  to  those  of  the  residuary  legatee, 
la  fhe  case  of  Fletcher  v.  Ashbumer,  before  referred 
to,  the  'Suit  was  brought  by  the  heir  at  law  of  the 
testator,  against  the  personal  representatives  and  the 
trustees  claiming  the  estate  upon  the  ground  of  a 
resulting  trust.  But  the  court  decreed  the  property, 
as  money,  to  the  personal  representatives  of  him  to 
whom  the  ^neficial  interest  in.  the  money  was  be- 
i]veathed,  and  the  master  of  the  ^olTs  observes,  that 
the  cases  of  Einblyn  v.  Freeman,  and  Crewe  v. 
Bailey  are  those  where  real  estate  being  directed 
to  be  sold,  some  part  of  the  disposition  has  failed, 
and  the  thing  devised  has  not  accrued  to  the  repre 
tentative,  or  devisee,  by  which  something  has  re- 
sulted to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the  above 
cases,  that  the  title  of  the  heir  to  a  resulting  trust  can 
never  arise,  except  when  something  is  left  undisposed 
of,  either  by  some  defect  in  the  will,  or  by  some  subse- 
quent lapse,  which  prevents  the  devise  from  taking 
effect;  and  not  even  then,  if  it  appears  that -the  in- 
tention of  the  testator  wa^  to  change  the  nature  of 
the  estate  from  land  to  money,  absolutely  and  en- 
tirely, an(i  not  merely  to  serve  the  purposes  of  the 
will.  But  the  ground  upon  which  the  title  of  the 
heir  rests  is,  that  whatever  is  not  disposed  of  re- 
mains to  him,  and  partakes  of  the  old  use,  as  if  it 
bad  not  been  directed  to  be  sold. 

The  third  proposition  laid  down  in  the  case  of  Ro- 
per V.  RadclifTe,  is,  that  equity  will  extend  the  same 
privilege    to  the  residuary  lejgatee  which  is    allowed 
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to  the  heir,  to  pay  the  debts  and  legacies,  and  call  for      181ft. 
a  conyeyance  of  the  real  estate,  or  to  restrain  the.erus- 
tees  from  selling  more  than  is  necessary  to  pay  jthe 
debts  and  legacies. 

Thiis  has,  in  effect,  been  admitted  in  the  preceding  -^.  .« 
^rt  of  this  opinion;  because  if  the  cestui  que  trustytxttnA  Uis 
ttihetphok  beneficial  interest  in  the  moQey  to  arise  ^  the  reskloa- 
trcynthe  sale  of  the  land,  may  claim  this  privilege,  JhichJlTklw 
it  follows,  nei-essarlly,  that  the  residuary  legatee  may,  [|J  **ulidet5 
because  he  is,  ii\^  effect,  the  beneficial'  owner  of^nd  l«isacM% 
the  whole,  cliarged  with  the  tiebts  and  legacies,  fromeonTeymnce  of 
whirh  he  will  be  permitted  to  discharge  it,  by  pay-jJj*S^l^am 
ing  the  debts  and  legacies,  or  may  claim  so  ihiich  of  Jj^  *^ISSS 
the  real  estiate  as-miiry  not  be  necessary  for  that  par-»*<^  ^^^^^  ^ 

pose.  pat  the  dehts 

But  the  court  cannbt    accede  to  the  conclusion,      *»*■•■• 
which,  in;  Roper  v.  Kadcliffe^  is  deduced  from  the  es-  \TlMeoiicl«. 
tablishment  of  the  aboFe  principles.      That  conclu-iM0r).Riid- 
sion  is,   that  in  respect  to  the  residuary  legatee,  suchj^ft,,ni*?be 
a  devise  /shall  be  deemed  as  land  in  equity,  tl^owgh*^'!!^*^ 
in  respect  to  the  creditors  and  specif  c  legatees  it  i«  ^^  *®,^ 
detfio^d  as  money,     It^  is  admitted,  with  this  qualifi.  tee  raeh  a  de 
catton,  that,  if  the  residuary  legatee  thinks   proper  to  ^sidewl  m 
avail  himself  of  the  privilege   of  taking  it  as  land,  by  [^^^J^Vji^Jj 
Aakitig  an  election   in  his  life  time,  the   property  will  «P^?  ^  ^ 
thien*  assume  the  character  of  land.     But  if  he  Aoe^sm^UgtUm 
tiot  make  this  election,  the  property  retains  its  cha-^cy-deaT 
ratter  of  personalty  to  every  intent  and   purpose.—  ^ 
The  cases  before  cited  seem  to  the  court  to  be  con- 
elusive  upon  this  point;  and  none  were  referred  to,   ^ 
or  have  come  under  the  view  of  the  court,   whieh 
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1818.      sanction  the  conclusion  made  m  the  unqualified  terms 


^^'        'wwl  in  the  case  of  Roijcr  v.  Radcliffe. 

At  to  the  idea  that  the  character  of  the  estate  is  af- 


T. 


Leslie,  fected  by  this  righi  of  eleciiim  whether  the  right  be 
claimed  or  nol,  it  appears  to  be  as  repugnant  to  leasooy 
as  we  think  it  has .  been  shown  to  b|e,  to  principle  and 
authorities.  Before  any  thing  can  be  made  of  the  pro. 
position,  it  should  be  shown  fhat  this  right  or  privilege 
«f  election  is  so  indissolubly  united  with  the  deyise, 
ks  to  constitute  apart  of  it,  and  that  it  may  be  ex- 
ercised in  all^  esses,  and  under  all  circumstances. — 
This  was,  indeed  contended  for  with  great  ingenuity 
and  abilities  by  th^  counsel  for  the  state  of  Virginia, 
biit  it  was  not  proved  (o  the  '  satisfaction  of  the 
court. 

It  certainly  is  not  true,  that  equity  will  extend  this 
Srivilege  in  all  cases  to  the  cestui  (fue  trusty  It  will  be 
tefused  if.  he  be  an  infant.  In  the  case  of  Seely  v« 
'>^<^»  {^  P'  TTfM.  389,)  where  money  was  devised  to 
be. laid  out  inland4n  fee,  to  be  settledJon'A.  B.  and  C^and 
their  heirs,  equally  to  be  divided;  On  the  death  of  A., 
his  infant  heir,  together  with  B.  and  C,  filed  their  bill 
claiming '  to  have  the  money,  which  was  decreed 
accordingly  as  to  B.  and  C.;.bnt  the  share  of  the  infant 
was  ordered  to  be  puf  out  for-  his  benefit,,  and  the 
reason  assigned  was,  that  he  was  intofMt  rf  mMr 
ting  an  tkciuin^  and  that  such  election,  if  permitted, 
would)  in  case  of  his  death,  be  prejudicial*  to  his 
heir. 

In  the  case  of  Foone  n.  Blount,  {Cowp.  467.) 
Iiovd  Mansfield,. who  isr^coiopelled  to  acknowledge  the 
authliritj  oC  Roper   v.   Radcliffe  in  'parallel  cafety 
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combnts  the  reasoninj;  oT  Chief  Justice  Parker  upon  1818. 
this  doctrine  of  election,  wilh  irresistible  force.  He 
suggests,  as  the  true  answer  to  it,  that  though  in  ara^ 
riety  of  cases  this  right  exists,  yet  it  was  inapplicable 
to  the  case  of  a  person  who  was  disabled  by  law  from 
taking  land^  and  that  therefore  a  court  of  equity  would, 
in  such  a  case,  decree  that  he  should  take  Ihe  property 
as  .money. 

The  case  of  Walker  v.  Denne,  (?  Ves.  Jun.  17Q.) 
seems  to  apply  with  great  force  to  tlis  port  of  our  sub- 
ject. The  testator  direrted  money  to  be  laid  out  in 
lands,  tenements,  and  kereJilainents,  or  on  Itmgtermt^ 
with  limitations  applicable  to  real  estate.  The  money 
not  having  been  laid  out,  the  crown,  on  failure  of  heirs, 
claimed  the  money  as  land.  It  was  decided  that  the 
crown  had  no  equity  against  the  next  of  kin  to  have 
the  money  laid  out  in  real  estate  in  order  to  clainb  it  by 
escheat.  It  was  added,  that  the  devisees,  on  becom* 
ing  absolutely  entitled,  have  the  option  given  by  the 
will ;  and  a  deed  of  appointment  by  one  of  the  cestui 
queirustSj  though  a/eme  cot*er^,  was  held  a  sufficient 
indication  of  her  intention  that  it  should  continue  per- 
sonal, against  her  heir  claiming  it  as  ineffectually  dis- 
posed of  for  want  of  her  examination.  This  case  is 
peculiarly  strong,  from  the  circumstance,  that  the  ^lect- 
tion  is  embodied  in  the  devise  itself ;  but  this  was 
not  enough,  because  the  crown  had  no  equity  to  force 
an  election  to  be  made  for  the  purpose  of  producing  an 
escheiit. 

Equity  would  surely  proceed  contrary  to  its  regular 
course,  and  the  piinciples  which  universally  govern 
it,  to   allow  the  rigkt*   of  eleotimi    where  Jtf  if   dh^ 
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1818/  riredf  and  can  be  lawjnlly  madtj  and  yet  refuse  tode-^ 
cre6  the  money  upon  the  application  of  the  alieA,  up* 
on  no  other  reason,  but  because,  by  la^,  He  is  inca- 
pable to  bold  the  land  ;  in  shorty  to  consider  him  in 
the  same  situation  as  if  he  had  made  an  election^ 
which  wonM  have  been  refused  haj)  he  aslred  for  a 
conveyance,  Th^  more  just  and  correct  •  rule. 
would  seem  to  be,  that  where  the  cestui  que  inui  is 
incapable  to  take  or  to  hold  the  land  beneficially,  the 
rifirht  of  election  does  not  ^exist,  and,  consequen* 
fly,  that  the  property  i:)  to  he  considered  as  beingr 
of  that  species  into  which  it  is  directed  tobe.con^ 
Verted. 

Having  made   these  obserrntions  upon  the  principles 

laid  down  in  the  c^sc  of  Roper  v.  Radclifle,  and  upon 

jthe  argument  urged  at  the  bar  in  support  of  them,  very 

few  words    will  suffice  to  show  that,  as  an  authoritj^ 

It  is  inapplicable  to  this  case* 

'Tbe  medf     The  incapacities  of  a  papist  under  the  English  star 

cUib     disitn tttte  of  11  and   1^  Wm.  III.  c.  4,  and  of  an  alien  at 

Sy*^^!!^ common  law,  are  extremely    dissimilar.    The  former 

**^  >is  incapable  to  take  by  purchase,  any  lands,  or  profits 

outof  lands  ;  and  all  estates,  terms,  and  any  other  v|^ 

4crests  orpnj/f/^  whatsoever  but  of  lands,  to   bf.  macfe^ 

iufiered,  or  done,  to,  or    for  the}  use  of  such  person^ 

or  upon  any  trust  for  him^  or  to,  or  for  the   benefit,  or 

relief  of  any  such  person,^are  declared  by  the  statute  to 

be  utterly  void. 

Thus,  it  appears  th%t  he  cannot  even  take.  His 
incapacity  is  not  confined  to*  land,  but  to  any  profit, 
interest,  benefit,  or  relief,  in  or  out  of  it.  He  is.  j|0| 
^ly  disf^bled  Ix:oa  takii)^,^  ^T^(  ^  b^Atfit  oXanj 
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iuch  interest,  but  the  will  or  deed  itself,  which  at-  1318. 
tempts  to  pass  it,  is  void.  In.  Roper  v.  .RadcIilTc*,  it 
was  strongly  insisted,  that  the  money  given  to  the 
papist,  which  was  to  be  the  proceeds  of  the>  land,  wos 
a  profit  or  interest  out  ot  the  land.  If  this  be  so, 
(and  it  is  not  immaterial  in  this  case  to  affirm  or 
deny  that  position,)  then  liie  win  ot  John  Roper  in 
relation  to  the  bequest  to  the  two  pnpists  ioas  void 
under  the  statute;  apd  if  so,  the  light  of  the  heir  at 
law  of  the  testator,  to  t^c  resi  iue,  as  a  result iig  trust  ^ 
was  incontt'stlble.  The  cases  above  cited  have  fully 
established  that  principle.  In  that  case,  too,  th^  rents 
and  profits,  till  the  sale,  would  have  belonged  to  the 
papists,  if  they  were  capable  c>f  taking,  which 
brought  the  case  still  more  strongly  within  the  sta- 
tute ;  and  this  was  much  relied  on,  not  only  in  rea 
floning  upon  the  woids,  but  the  policy  of  the  sta- 
tute. 

Now,  what   is  the    situation  of  an   alien?     He   t'an^^^^  'J"  "JJJ" 
not  only  take  an  interest  in   land,  but  a  freehold  inte-fhasc,  a  fret 
rest  in  'he  land  itself,  and  may  hold  it   against   all  the  interest  in  land 
world  but  th«  king,   and  even  nprainst  him   until   office ^^inst^all  iIm 
found,  and  hy  is   not  accountable   for    the   rents   andjjg'^|[{   "^Pj 

profits  previously  rereiveJ.«  In  this  case  the   will  be-fy®"    •W?*' 
f  '^  ^  himanuiomea 

mg  valid,  and  the   alien    capable   of  taking  under    it, found;  and  ii 

there  can  be   no  resulting  trust  to   the  heir,    and  theuie    for    the 

claimof  the  state  is  founded    solely    upon   a  supposed  JjJ^rerioiSy 

equity,  to  have   the  land   by   escheat,   as  if  the   alien *'*^^"^«^' 

had,    or   could  upon   the  principles   of    a    court    of ' 

a  Vide  ante,  p.  J  2.  Jackson  ex  dem.  Stale  of  New- York  v. 
Clarke,  note '^ 
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1818.  equity  have  electee!  1o  take  the  land  instead  of  the  mo- 
ney. The  points  of  diflerence  between  the  two  case 
are  ^o  striking  that  it  would  be  a  waste  of  time  to  no- 
tice them  in  detail. 

It  may  be  further  observed,  that  the  case  of  Roper 
v.  Raddiflfe  has  never,  in  Enprland,  been  applied  to 
the  c^^e  of  aliens ;  that  its  anthority  has  been  submit' 
ted  to  with  reluctance,  and  is.  strictly  confined  in  its 
applicntion  to  cashes  precisely  parrallt-I  to  it.  Lord 
Mansfield,  in  the  case  of  Foone  v.  Blount,  speaks  of 
it  with  marked  disapprobation;  and  we  know,  that 
had  Lord  Trevor  been  present,  and  declared  the  opin. 
ion  he  had  before  entertained,  the  jud(res  would  have 
been  equally  divided. 

The  case  of  the  Attorney  General  and  Lqrd  Wey- 
mouth, {Ambler.  ZO.)  was  also  pressed  upon  the  court, 
as  strongly  supporting  that  of  Roper  v.  Radcliflfe,  and 
as  bearing  upon  the  present  case. 
.  Thefiist  of  these  propositions  might  be  admitted  ; 
although  it  is  certain  that  the  mortmain  actt  upon 
which  that  case  was  decided,  is  even  stiongvr  in  its 
expression  than  the  ^tatute  against  Papists,  and  the 
chancellor  so  considers  it;  for,  he  says,  whether  the 
surplus  be  considered  as  money  or  land,  it  is  just  the 
i^me  thinp:,  the  statute  making  void  all  chargu-and  en- 
cumbrances on  land,  for  the  benefit   of  a  charity. 

But  if  this  case  we/e,  in  all  respects,  the  same  at 
Roper  V.  Radclifle,  the  observations  which  have  been 
made  upon  the  latter  wouU  all  apply  to  it.  It 
may  be  remarked,  however,  that  in  this  case,  the 
chancellor  avoiJs  expressingany  opinion  upon  iheques* 
UoD|  whether  the  ^mttj  to  trite  from  the  tahs  of 
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the  land,  was  to  he  taken  as  personalty    or  land;  and      1818. 
although  he  mentions  the  case  of  Roper    v.  RadclifTe,    ^i^^^''^^ 
he  adds,  (hat  he  does  not  depend  upon  it.  as  it  was  im-         y. 
material  whether  the  surplus  was  to   be  considered  asM'Boberts. 
land  or  money  under  the  mortmain  act. 

Upon  the  whqie,  we  are  unaniinou^ly  of  opinion^ 

that  the   legacy  given  to  Thomns  Craig,  in  the  will  of 

Robert  Ciaig,  is  to  be   corisi.lere.l  as  a  bequest  of  per* 

sonal  estate^  which  he  is  capable  of  taking  for  his  own 

benefit. 

Certificate  accordingly. 


(CUANCE&Y.) 

Camebont.  M^Roberts. 


Thecireait  eoorts  hare  no  powor  to  act  aside  their  d&creos  in  equU/ 
*  on  motion,  after  the  lorm  at  which  thoy  are  rendered. 

Wiiere  M*IL  acitisen  ofKetitackjr.  broui^ht  a  sait  in  oquifj,  in  the  cir- 
cniteourt  of  Kentucky,  agrniKC.  CstatiK]  to  be  a  eitiz'<n  ofVir- 
irinia,  and  E.  J.  &  S.  E.«  without  any  ddsiipnalion  of  citizenship  ;  all 
the  defendafds  appeared  ^nd  ans<v«ri>d  ;  and  a  decroe  was  pronoun* 
eedlbr  tl:e  plaintiff;  it  was  hjld,  that  ifa  jiiat  tntore«it  ym  ed  in  C'<t 
C.  and  the  other  defttndanls,'the  court  had  no  jurisdiction  o?or  the 
caose.  But  that  if  distinct  interest  routed  in  C.  C.  so  tliat  nubstan- 
tial  Jastice,(MO  far  as  he  wat  concerned .)could  bo  done  without  alTiicting 
the  other  defendants,  the  jurisdiction  of  the  court  might  ba  exarois  o^ 
ed  aeto  him  alone. 

Appeal  from  the  circuit  court  for  the  district  o( 
Kentucky. 


_i 


699  CASES  IN  THE  SUPREME  COURT 

1818.  John   M^Roberts,    stated  in    the  pleadings  to  be  ft 

2!^"^^^    citizen  of  the  s*|ite  of  KentiickY«  brouuht  ir»  suit  in 
dimcron  <  *'        ■  . 

y^         ^qui^y,  in  the  district  court   of  Kentucky  (said    court 

M'Roberts.  then  having  by  law  the  jurtsJiction  of  a  circuit 
court,)  against.  Charles  Cainerbni  stated  to  be  a 
citizen  of  Virginia,  and  Ephraim  Jackson,  Samu- 
el Emerson 9  and  other  parties  named  in  the  bill,  . 
without  any  designation  of  citizenship.  The  de- 
fendant Cameron  vras  not  served  with  procesS| 
but  appeared  and  answered  the  bill,  as  did,  the 
other  defendants.  The  cause  vras  heard,  and  at 
the  November  term  of  said  court,  in  1804,  a  final 
decree  was  pronounced  for  the  plaintiff  -M'Ro- 
berts. 

In  1805,  the  defendant  Cameron  filed  a  bill  of  re- 
Tiew,  which  is  now  pending,  and  at  the  May  term  of 
the  circuit  court,  of  1811,  moved  the  court  to  set 
aside  the  decree,  and  to  dismiss  the  suit,  because  the 
want  of  jurisdiction  appeared  on  the  record;  and 
open  the  allegation  that  the  said  J  kson,.  Emerson, 
and  the  other  parties  to  the  bill,  were,  in  fact,  citi- 
zens of  the  state  of  Kentucky.  On  which  motion  the 
following  questions  arose: 

1st.  Has  the  circuit  court  power  and  jurisdiction 
OTer  a  judgment  or  decree,  so*  as  to  set  the  same 
aside aftctr  the  term  at  which  it  was  pronounced? 

2d.  If  it  has,  could  it  be  exercise;!  after  the  ^apse  o 
five  years? 

3d.  Had  the  district  court  jurisdiction  of  the  cause 
as  to  the  defendant  Camaron  and  theothfc  defendants. 
If  not,  had  th^  court  jurisdiction  as  td  tbt  defendant 
Cameron  alone? 


OF  THE  UNITED  STATES.  MS 

Upon  which  questions  the  judges  of   the  cireuH      lilt. 
court  being  devided  iu  opinion,  the  same  were  ordered    ^^|^W 
to  be  certified  to  this  court.  f , 

M«Robtr«. 

The  cause  was  argued  at  the  last  teinh  by  Mr.  JIf. 
D.  jHisrdiii,ror  the  plaintiff;  M'Roberts;  no  counsel 
appearing  for  the  defendant. 

At  the  present  term  of  this  court  it  was  ordered  to 
be  certified  to  the  circuit  court  for  the  district  of  Ken. 
tucky  as  follows,  viz. 

Gkbtif^cate.  This  cause  came  on  to  be  heard  on 
the  statement  of  facts  contained  in  the  record,  and  on 
the  questions  on  which  the  opinions  of  the  judges  of 
the  circuit  court  were  opposed,  and'  ^hich  were, 
therefore,  at  the  request  of  one  of  the  parties,  adjoum<- 
ed  to  this  court,  and  was  argued  by  counsel.  On 
consideration  whereof  this  court  doth  order  it  to  Me 
certified  to  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky. 

Ist  That  in  this  case  the  court  had  not  piower 
over  its  decree,  so  as  to  set  the  same  aside  on  mo- 
tion after  the  expiration  of  the  term  in  which  it  waf 
rendered. 

Sd.  Consequently,  such  power  cannot  be  exercise^ 
after  the  lap^iof  five  yeafs. 

8d«  If  a  joint  interest  vested  in  Cameron  and  the 
other  defendants,  the  court  had  no  jurisdiction  over 
fbe  cause.  If  a  distinct  interest  vested  b  Csmeron* 
so  that  substantial    justice    (so  frr  as    he  was    in* 
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1818  teifsted)  could  be  done  without  affee'iDg  the  otftcr 

^'q^^  defendantSythe  jurisdiction    of    the    eourt    might    b« 

T.  exercised  as  ta  lum  alone* 
mdfocdl 


(CHANCEKT.) 
C&AIG  ttal.  ▼«   RADFO&0. 

'  1f^  onder  the  Virginia  Uni  laft*,  tho  warrant  Sisst  be  lodged  iib  fli# 
effice  of  the  aarvcjor  at  the  tinie  nhcn  ik.^.  aurvej  is  made,  his  errtiff^- 
cate,  stating  that  the  survej  was  nnade  by  rtrtuo  of  tba  governor V 
warrant,  and  agreeably  to  the  royal  proelamation  of  1703,  is  snfficietfk* 
evidence!  that  tlie  warrant  was  in  his  pos»csFson  at  tlie  timo. 

the  6th  section  of  the  act  of  Virginia  of  174<K  entitled,  "^Ao  acg' 
directinf  the  duty  of  aurrcyors  of  landi^'*  is  noerely  direetery  to  tliv 
•fficer,  and  does  not  make  iho  rutidity  of  the  sorvey  doptnd  vpoa  ha# 
eonforming' to  its  requisitions. 

A  sarvey  made  by  tho  di'puty  Piinroyor  is,  in  law,  to  be  considered 
as  made  by  tho  principal  surveyor. 

An  alien  may  take,  by  purchnte,  a  freehold  estato  which  cannot  be 
dltYOfted  on  the  ground  wf  aiicnage,  bnt  by  ipque^tof  office  or  aone. 
legislatif e  act  equivalent  thereto. 

A  defbttsiblo  title,  thus  vested,  during  tho  war  of  the  r«T^lution,  in  » 
Bfitiah  bcrn  sqbjcct,  u  ho  has  nuver  become  a  ciaien,  is  complete!/ 
protected  snd  cunlirmed  by  the  9th  article  of  the  treaty  of  1794^  be- 
tween the  United  States  and  Gicat  Britain. 

This  cause  was  argued  at  the  last  term  by  Mr.  M^ 
D.  Hardin^  and  Mr.  Talhot^  for  the  appellant,  and  bjr 
Mr.  B.  Hardifij  for  the  respondent. 

JlflftAltll.     Mr.  Justice' Washinoton  deliTcred  the  opinion  of 
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tlie  conrtv  This  is  an  appelil  from  a  decree  of  tbe  t^ir-  lijt. 
cuit  court  for  the  district  or  Kentucky,  made  ia  a  suit 
ia  chancery,  instituted  by  the  appellee  against  the  ap 
pellants,  whereby  th^  latter  were  decreed  to  convey 
to  the  former  certain  parts  of  a  tract  of  land,  granted  to 
them  .by  the  commonwealtl).  of  Virginia,  to  which  the 
vippellee  claimed  title,  under  a  junior  patent,  founded  on 
a  prior  warrant  and  survey. 

The  WKrrant  to  William  Sutherland,  (under  whom 
the  appellee  claims,)  bears  date  the  24th  of  January^ 
1774,  and  was  issued  by  the  governor  of  Virginia,  by 
Tirtue  of  the  proclamation  of  the  king  of  Great  Britain, 
f)f  1763.  Under  this  warrant,  one  thousand  acres  of 
land,  lying  in  Fincastlc  county,  on  the  sooth  side  pf 
the  Ohio  river,  was  surveye:!  on  the  4th  day  of  May, 
1774,  by  Hancock  Taylor,  deputy  surveyor  of  tliat 
county,  and  a  grant  issued  for  the  same,  by  the  com- 
monwealth-of  Virginia,  to  the  said  William  Sutherland 
bearing,  date  the  5th  of  August  178S,  The  appellee 
derives  his  title  as  devisee  under  the  w^ll  of  his  father, 
William  Radford,  to  whom  the  saiJ  tract  of  land  was 
conveyed,  by  William  Sutherland,  on  the  13th  of  Feb- 
ruary 1799. 

The  appellants  claim  parts  of  the  aforesaid  tract  of 
land,  under  entries  maJe  upon  treasury  warrants,  in  the 
year,  1780,  which  were  surveyed  in  1785,  and  patented 
prior  to  the  26th  of  May,  1788. 

It  is  admitted  by  the  paities,  1.  That  W^illiam 
Sutherland  was  a  native  subject  of  the  king  of  Great 
Britain,  and  that  he  left  Virginia,  prior  to  thp  year 
1776,  and    has  never  since  returned   to  .tie  .TJnited 
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1«1«.  SUtes.  Sdly.  That  Hancock  Taylor  was  killed  by  tlue* 
Indians  in  1774,  and  that  he  never  did  return  the  aiir- 
▼eys  made  by  him  to  the  office  of  Preston,  the  principal 
surveyor  o(  Fincastle  county,  but  that  A.  Hemptonsirall 
one  of  the  company,  took  possession  of  his  field  notes, 
after  his  death,  and  lodged  them  in  Preston's  office; 
and  that  it  was  Taylor's  usual  practice  to  mark  all  the 
corners.of  his.surveys. 

The  correctness  of  (he  decree  made  in  this  cause 
ii  objected  to  on  various  grounds. 

1st.  Because  it  does  not  appear  that  .Hancock  Tay- 
lor had  in  his  possession,  or  under  his  control,  a  war- 
fFant,  authorizing  him  to  execute  this  survey  for  Wil- 
liam Sutherland. 

2d.  Because  there  is  not  only  an  absence  of  all  evi- 
den''«»  to  prove  that  the  survey,  for  Sutherland,  was 
made  and  completed  on  the  ground,  but  that  it  ap* 
pears,'from  t^e  evidence  of  Hemptonstrall,  that  no  «uch 
survey  was  actually  made.  This  witness  slates,  that 
he  attended  Hancock  Taylor;  on  this  survey  as  a  mar 
ker,  and  sometimes  as  a  chain  carrier.  He  proves  the 
beginning  corner,  and  the  five  first  lines  of  the  sur. 
•vey  ending  at  four  chesnut^trees,  the  mark  (tf  which 
lines  were  plainly  discernable  when  this  tract  was  sur- 
veyed under  an  ordi^r  of  the  circuit  court  made,  in  this 
cause.  But  he  adds,  that  the  subsequent  lines  of  the 
survey  were  not  run^  and  the  surv^^yor  who  executed 
the  order  of  the  circuit  court  reports,  that  he  met  with 
no  marked:  line,  or  corner  trees,  after  he  left  the  four 
chesnuts. 
^d.  It  .if  objected,  in  the  third  place,  that  the  sur* 
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Tey,  not  having  .been  completed  by  (he  deputy  surrey-       l^\% 
or,  the    court  ought  to  infer  that  the  lines  actually  run 
were  merely  expL-riinrntal ;  artd,   in   such  a  case,  it  is- 
contended,  that  the  principal  surveyor  could  not  make, 
and  certify  a  plat  of  th;;  survey  on  which  a  grant  could 
legally  be  founded. 

It  appears  to  the  court,  that  these  objections  were 
fully  examined  and  overruled  in  the  case  of  Taylor 
and'Quarles  v.  Bro\vn>,  5  CrawcA,- 234. 

It  was  there .  decided,  1.  That  if  in  pt.nt  of  law, 
the  warrant  must  be  lodged  in  the  office  of  the  sur- 
Yeyor  at  the  time  when  the  survey  is  made,  his  certi- 
ilcate,  which  states  that  the  survey  was  made  by  vir- 
tue of  the  governor's  warrant,  and  agreeably  to  his  ma« 
jesty's  royal  proclamation  of  1.763,  is  sufficient  evidence 
that  the  warrant  was  in  his  possession  at  that  time* 
in  this  case  the  warrant,  under  which  Sutherland's* 
survey  was  made;  is  described  in  the  certificate  with. 
sufficient  certainty  to  nro^e  that  the  officer  in  mak- 
jng  the  surirey  acted  und^r  its  authority.  2.  It  was 
decided  that  the  6th  section  of  the  act  of- Virginia, 
passed  in  the  year  1748,  entitled,  ^^  an  act  directing 
the  duty  of  surveyors  of  lands,"  upon  which  the  se- 
cond objection  made  in'lhnt  case,  and  in  this,  is  found- 
ed, is  merely  directory  to  thp  nffircr*  and  tbst  it  does 
not  make  the  valiflity  of  the  survey  to  d^neml  upon 
the  conformity  of  the  officer  to  its  i.eqinsitions.  This 
Gonsirucuon  of  the  above  section  appears  to  the 
ct>urt  to  be  perfectly  well  iounded.  The  ownl^r  -of 
the  warrant  has  no  power  to  control  the  conduct  of 
the  surveyor,  whose  duty  it  is  to  execute  it,  and  it 
wa«ld  therefore  be   unreasonable   to  depriv^e  him  of 
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liti.  the  title  vhich  the  warrant  ronfers  opon.  him,  on  ac- 
^"^^^  coont  of  the  subsequent  neglect  of  that  officer.  I 
Y.  the  omission  of  the  surveyor  to  ^^see  the  land  plainly 
Badlbrd.  hounded  .by  natural  bounds  or  marked  trees,*'  which 
the  law  imposes  upon  him  as  a  duty,  cannot  afr 
feet  the  title  of  the  warrant  holder,  it  Would  fol- 
low that  his  omission. to  run  all  the  likies'of  the  sur- 
vey on  the  ground,  which  the'law  doers  not  in  express 
'terms  rtfquire  him  to  do',  ought  not.  to  produce  that 
effect.  If  the  surveyor,  by  running  some  of  tbelinesi 
and  from  adjoining  surveys,  natural  boundaries,, or  his 
personal  knowledge  of  the  ground,  is  enabled  to  pro- 
tract the  remaining  lin^s,  so  as  to  close  the  survey, 
no  subsequent  locator  can  impeach  the  title  foundefl 
Qpqn.  such  survey,  u(ion  the  ground  that  all  the  lines 
were  not  riin  and  marked.  The  legislature  may  un^ 
doubtedly  declare  all  such  surveys  to  be  void  ;  but  no 
statute  to  chis  effect  was  in  force  in  Virginia  at  the  time 
when  this  survey  was  made. 

3.  The  third  objeclioii  n^ade  to  this  decree  appears  to 
be  substantially  removed  by  the  opinion  of  this  court' 
on  the  third  point.in  the  case  above  referred  to.  It  was 
there  decided  that  the  survey,  though  in  fact  made  by 
the  deputy  surveyor,  was  in  point  of  law  to  be  consid- 
ered as  made  by  the  principal,  and,  consequently,  that 
his  signature  to  the  plat  and  certificate  was  a  sufficient 
authentication  of  the  suryey  to  entitle  the  person  claim- 
ing under  it  to  a  grant. 

As  to  the  distinction  taken  at  the  bar  between  that 
case  and  this,  upon  the  ground  that  in  this  the  sur- 
vey was  merely  experimentiil,  and  was  not  intended 
to  be  made  in  execution  of  the  warrant,   there   is  cer«* 
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tainry  nothing  in  it.     It  is  by  acts  that  tjie  intention      1S18. 
ofmcHjin   the  absence  of  positive  declarations,  can     ^^^ 
best  be  discovered.     The  survey  made  by   Taylor  was        y. 
adopted  by  .the  principal  surveyor,  as  one  actually  done   Radford, 
in   execution  of   the  warrant  to   Sutherland,  and    it 
would  be  too  much  for  thi^  or  any   other  qourt.  to 
presume    that  a  contrary  int^iltion  prevailed  in  the 
mind    cither -of  the     principal   or  deputy     surveyor, 
and  on  that  supposition  to  pronounce  the   survey  in- 
valid. 

The  last  objection  made  to  this  decree  is,  that  as  ff 
British  subject,  Wm.  Sutherland  could  not  take  a  legal 
title  to  this  land  under  the  state  of  Virginia,  and^ 
consequently,  that  the  grant  to  him  in  1788  v^as  void^ 
ami  was  not  protected*  by  the  treaty  of  1794,  between 
the  United  Stales  and  Great  Britain.  ^ 

The  decision  of  this  court  in  the  case  of  Fairfax'^ 
devisee  v.  Hunter's  lessee,  (7  Orimchf  603)  affords  a 
full  answer  to  this  objection.  In  that  case  the  will 
of  Lord  Fjiirfax  took  effect  in  the  year  1781, 
during  the  war,  and  Denny  Martin,  the  'devisee ^  under 
that  will,  was  found  to  be  a  native  born  British  sub« 
ject,  who  had  never  become  a  citizen  of  any  of 
the  United  State?,  but  had  always  resided  in  Eng-^ 
land. 

It  was  ruled  in  that  case,,  1st.  That  although  the 
devisee  was  an  anr(dien  enemy  at  the  time  of  the  testa^'  . 
tor's  death,  yet.he  took  an  estate  in  fee  under  the  will} 
which  couVd  not,  oh  the  ground  of  alienag;e,  be  deves- 
ted but  by  inquest  of  office,  or  by  some  legislative  .  act 
•  equivalent  thereto.  2d.  That  the  defeasible  title 
thus  vested    ia   the    alien   devisee    was    complete*^ 
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1818.      ly  protected  and  confirmed  by  the  ninth  article   of^ 
treaty  of  1794. 

These  principles  are  decisive  of  the  objection  now 
und^r consideration.  In  tbatci&se, as  in  this,  the  let 
gal  title> Tested  In  the  -alien  by  purchase  during  tk^ 
war,  and  was  not  dc^vested  by  any  act  of  Virg^inia,  pri- 
or to  the  treaty  oC  1794,  which  rendered  their  estates 
absolute  and  indefeasible.   . 

Decree  affirmed  with  costs. 


(pHactice.) 
Ross  T.  Triplett. 


Tbneoait-liat  no  jurisdiction  or  canscfl  trcught  bvfore  it,- apoa 
.MitilloAta  of  a  divttfionof  opininni  oTV.\c  jiid^ei  ofiho  cirenit  eeoit 
/or  ike  DUtriet  of  Columbia*  TiisT  app<>llatc  jui  mdictioti  of  tbi«  eovrl» 
ill  rdopoei  to  that  court^  only  extend^i  to  iho  final  jiidgoionla  aKd  4^* 
t^fthelattcf. 


This  capse  was  brought  from  the  circuit  court  for 
tbediit^rict  of  Columbia,  upon  a  certificate  that  the 
optnion8*of  the  juctges  of  that  court  were  divided  upon 
a^iiestion  which  occurred  in  the  cause,  under  the  jo- 
dicicry  act  of  1802,  ch.  291,  (xxxi.)  s.  6.  It  was  sub- 
mitted without  argument. 

It  was  ordered  to  be  certified   to   the   circuit    court' 
March  H<*.  f^y  ^j^^  districr  of  Columbia,  as  follows : 
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CEmTiricATB.    This  cause  came  on  to  be  heard  on      lilt. 
the  transcript  of  the  record  of  the  circuit  court  for  the    "^tST^^ 
District  of  Columbia,  and  on  the  question  certified,  on  Neptime. 
whichthe  judges  of  that  court,  were  diyided,  and  was 
argued  by  counsel.     On  consideration    whereof  this 
court  is  of  opinion,  that  its  jurisdiction  extends  only  to 
the  final  judgments  and  decrees    of  the  said  circuit 
court.     It  is,  therefore,  considered  by  this  court,  that 
the  cause  be  remanded  to  the  said  circuit  court  for  the 
District  of  Columbia,  to  be  proceeded  in  according  to 
law. 


(tKSTAMCB  COUET.) 

The  Nbftunk,  Hcrrod  ei  oL  claimants. 

liWi  «ii^«r  the  f7Ui  Metion  of  the  refistiy  Mt  i»f  17St,«li.  14S.  L) 
for  tho  frftodvlont  «oo  by  a  voteel  of  a  oortifiealoof  rogUtrj,  to  the  boa- 
•it  of  which  ihe  wee  not  entitled.     Veeeel  forfeited. 

The  provieione  of  the  87th  leetion  epplj  ee  well  toveeMb  whieh  have 
aetbeea  pre?  io»elj  reg ietered,  aeto  thoee  to  which  rofislere  ha?e  been; 
pre?ioaelj  ffonted. 

Appeal  from  the  district  court  of  Louisiana. 

This  cause  was  argued  by  Mr,   JD.  B.    Ogdm^  andAk.Mi 
Mr.  C  J.  Ingenott^  for  the  appellants  and  claimants9 
and  by  the  Atkm^  Gmaral^  for  the  United  States. 
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1818*  Mr.  Justice   Dtvall   delivered  the  opinion  of  the 

court.  The  ship  Neptune,  owued  and  commanded  bj 
Captain  Myrick,  arrived  at  New  Orleans. from  London 
on  the  20th  of  October,  1815.  On  the  next  day  be  ap-* 
peared,  in  company  with  George  M.  Ogden,  one  of  the 
appellants,  at  the  custom  house,  and  reported  the  Nep* 
tune  as  a  registered  vessel  of  the  United  States,  belon|(r 
ing  to  Wilmington  North  Carolina,  where,  he  alleged, 
and  it  was  so  stated  in  the  manifest,  she  was  registerecL  . 
He  declared,  at  the  same  time,  that  he  had  lost  the 
register  in  ascending  the  Mississippi,  and  retquired  a 
new  one  to  be  issued  in  lieu  of  it.  Ca]>tain  Myrick  had 
made  a  protest  before  a  notary  public  to  that 
effect,  and  offered  to  take  the  oath  required  by  the  13thf 
section  of  the  act,  entitled,  an  act  'Concerning  the 
registering  and  recording  of  ships  or  vessels,  but  was 
taken  sick,  and,  in  a  few  days  afterwards,  died  without 
taking  it. 

George  M.  O^den  administered  on  the  estate  'of 
Captain  Myrick,  •  and  on  the  22d  of  November,  the 
court  of  probates  ordered  «  sale  of  the  effects  of  the 
intestate,  which  was  made  on  the  5th  of  December 
following,  at  which  sale  Messrs.  Harrod  and  Ogdens 
became  the  purchasers  of  the  Neptune,  for  7>500  dol- 
lars. 

On  the  1 9th  of  January,  1816,  Messrs.  Harrod  ami 
Ogdens  addressed  a  letter  to  the  collector,  requesting 
to  be  info^bied  whether  a  register  could  bt  granted 
for  the  ship  Neptune,  on  the  o^vnero  taking  the  oath 
pr^crtbed  by  law.  The  collector  replied,  by  Oetter 
dated  the  20th,  that  a  register  had  been  refused  the 
ship  Neptune,  on  the  ground  that  the  oath  offered    to 
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show  the   loss  of  a  former   reojister   "was    insufficient,      181S. 
ina5inuch  as  ii  contained  un  assertion  that  the  register     ^^J^TT^ 
lost  was  granted  at  the  port   of  Wilmington  in   North   Nepi 
Carolina,   and  by   a   letter  from   the  collector  of  that 
port,  information  had  been  received  that  no  such  regis, 
ter  was  ever  issued  from  his  office.     The  collector  was 
afterwards  examined  as  a  witness  in  the  cause,  and  de- 
clared on  osth  to  the  same  effect. 

George  M.  Ogden,  one  of  the  owners,  afterwards 
applied  at  the  collector's  office  for  a  register,  offering 
to  take  an  oath,  the  form  of  which  he  had  prepared, 
Tarying  from  the  form  of  the  oath  required  by  law  ; 
he  wa3  informed  by  the  collector  it  was  not  suffi- 
cient, and  that  unless  he  would  take  the  oath  in  the 
form  prescribed  by  the  registry  act,  a  register  could 
not  be  granted.  Mr.  Ogden  pressed  the  form  of  the 
oath  which  he  had  tendered,  but  was  again  told  it 
c  .;\ld  not  be  received.  Mr.  Ogden  had  been  shown 
ne  letter  from  the  collector  at  Wilmington,  and  had 
been  informed  of  its  contents  by  the  attorney  for  the 
district.  Nevertheless,  he  appeared  in  the  collectors'! 
office  on  the  22d  of  January,  1816,  and  took  the 
oath  required  by  law,  relying,  as  he  said,  bn  the  oath 
which  Captain  Myrick  had  taken,  as  the  ground  of 
his  oath  ;  and  a  register  issued  in  form  to  the  own- 
ers, Richard  Peniston,  master.  In  this  oath  he 
deposed,  that  ^^being  owner  in  part  and  having  charge 
of  the  ship  or  vessel  called  the  Neptune,  the  said 
ship  or  vessel  had  been,  as  he  verily  believed,  re- 
gistered according  to  law  by  the  name  of  Neptune, 
and  that  a  certificate  thereof  was  granted  by  the  col- 
lector of  the  district  of    Wilmington  in  the  3tai«  of 
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1818.     Notth  Carolina,  which  certificate  had  been  lost  and 
^^^T^     destroyed    by  accidentally  falling  oTerboard  in  the 
;JKeptune.  "ver  Mississippi." 

On  the  part  of  the  owners,  John  M'Cauley,  mate 
of  the  Neptune,  deposed,  that  on  her  voyage  from 
London  to  New-Ofleans,  he  had  seen  the  register  of 
the  ship  Neptune  frequently,  and  before  the  issuing 
of  the  new  register  ne  had  assured  Mr.  Ogden  he 
had  seen  it,  and  that  he  believed  it  to  be  dated  at 
Wilmington,  North  ^jCarolina,  and  that  it  was  lost,  by 
accident,  from  the  pocket  of  the  captain  in  the  river 
Mississippi ;  and  that  he  had  no  reason  to  doubt  it  a 
genuine  one.  M'CauIey  being  asked,  '^Did  captaii^ 
Myrick  tell  you  on  his  return  from  town  that  he  had 
shown  the  registei"  to  Messrs.  Harrod  and'OgdensI 
answered,  he  )iad  laid  the  pocket  book  containing 
it  on  the  desk.  The  carpenters,  who  repaired  the 
Neptune,  certified  .that  in  their  opinion,  she  was  built 
m  the  United  States. 

The  Neptune  .cleared  out  at  the  custom  house  of 
New-Orleans,  on  the  9th  day  of  February,  1816, 
when  she  was  immediately  seized  by  the  collector, 
as  forfeited  to  the  United  States,  and  libelled  for  a 
breach  of  the  27th  section  of  the  act  of  congress  of 
t  the  31st  of  December,  1792,  ch.    146,    (I.)   entitled, 

<^An  act  concerning  the  registering  and  recording  of 
ships  or  vessels."  Upon  these  facts,  the  Neptune  toge- 
ther with/ her  tackle,  apparel  and  furniture,  was,  by 
the  sentence  of  the  district  court,  condemned  as  forfeit, 
ed  to  the  United  States.  Prom  this  decree  the  owners 
appealed  to  this  court. 
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The  question  for  the  decision  of  this  court  must  de-  ^ Sti- 
pend upon  the  true  construction  of  the  act  before  men- 
tioned. If  the  appellants  have,  in  all  respects,  com- 
plied with  the  requisites  of  that  act,  they  have  incur- 
red no  forfeiture;  if  any  of  its  provisions,  which  inflict 
a  forfeiture  of  the  vessel  for  a  non-compliance,  have 
been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided,  that 
ships  or  vessels  of  the  United  States  shall  not  continue 
to  enjoy  the  benefits  and  privileges  appertaining  to  such 
ships  or  vessels,  longer  than  they  shall  continue  to  be 
wholly  owned,  and  be  commanded  by  a  citizen,  or  cit- 
izens, of  the  United  States. 

The  third  section  directs  that  all  vessels,  thereafter 
to  be  registered,  shall  be  registered  by  the  collecter  of 
the  district,  in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the  time  of 
her  registry;  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one,  or 
if  more  than  one,  the  husband  or  acting  and  managing 
owner,  of  such  ship  or  vessel  usually  resides;  and  the 
name  of  the  vessel,  and  of  the  port  to  which  she  be^- 
longs,  shall  be  painted  on  her  stern. 

The  fourt  section  prescribes  the  substance  of  the 
oath  to  be  taken  in  order  to  the  registry,  and  contains 
a  clause  of  forfeiture,  in  case  any  of  the  matters  of 
fact,  which  shall  be  within  the  |cnowledge  of  the  party 
swearing,  shall  not  be  true.  The  fifth  section  makes  it 
the  duty  of  all  the  owners  resident  within  the  United 
States,  to  take,  a  like  oath  within  ninety  days  after  the 
granting  the  register. 
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1818-  The  ninth  section  directs  the  collector  of  each  dis- 

-,  trict  to  keep  a  record  of  all  ships  and  vessels  to  which 

Neptune,  registers  shall  have  been  granted,  and  prescribes  the 
form  of  the  register.  The  tenth  section  directs  a 
copy  of  each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  record  of  them  to  be 
kept. 

The  eleventh  section  directs  the  course  of  proceed- 
ing, in  case  a  vessel  be  pi^rchased  by  a  citizen  before 
registry,  and  contains  a  clause  of  forfeiture  in  case  of 
false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that  if  the 
certificate  of  registry  of  any  vessel  shall  be  lost,  des- 
troyed, or  mislaid,  the  majiter,  or  other  person  having, 
the  charge  or  command  of  her,  may  make  oath,  or  af- 
firmation, before  the  collector  of  the  district,  where 
such  vessel  shall  first  be,  after  such  loss  or  destruction; 
and  the  form  of  the  oath  is  prescribed.  It  is  an  essen- 
tial part  of  the  oath,  that  in  it  shall  be  stated  the  name 
oft^the  collector,  and  the  port  at  which  the  former  regis- 
ter was  granted. 

The  fourteenth  section  requires,  that  when  a  regis- 
tered vessel  shall  be  sold  or  transferred  to  a  citizen  of 
the  United  States,  she  shall  be  registered  anew  by  her 
former  name;  and  if  not  registered  anew,  she  shall  not 
be  entitled  to  the  privileges  or  benefits,  of  a  ship  of 
the  United  States. 

By  the  twenty-seventh  section  it  is  provided,  that 
if  any  certificate  of  registry  or  record  shall  be  frau- 
dulently, or  knowingly,  used  for  any  ship  or  vessel  not 
then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  the  act,   such  ship  or  vessel  shall 
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be     forfeited  to  the  United  States,  with  her  tackle,  ap.      1B18, 
parel,  and  furniture.  ^^ 

In  the  argument  of  this  case  it  w^as  admitted  by  Neptune, 
the  counsel  for  the  appellants,  that  the  register  was 
improperly  obtained,  but  it  was  denied  that  the  ves- 
sel became  thereby  forfeited  under'  the,  27th,  or  any 
other  sect!oa  of  the  registry  act.  And  it  was  conten- 
ded that  the  owner  having  a  register  issued  cj 
the  collector,  was  proof  that  it  was  not  fraudu- 
lently obtained.  In  support  of  this  position,  the 
case  of  the  Anthony  Mangin  was  cited  from  3  Cranch' 
337. 

To  this  it  was  replied,  that  the  appellants  purchased 
the  Neptune  knowing  that  she  was  without  a  register. 
That '  it  was  alleged  to  have  been  granted  to  the  form- 
er owner  by  the  collector  for  the  port  of  Wilmington> 
•n  North  Carolina,  and  that  it  was  lost.  The  appel- 
lants knew  that  information  had  been  received  fiom  the 
collector  at  Wilmington,  that  a  register  for  the 
Neptune  had  never  been  is^iued  at  that  port ;  and 
that,  therefore,  it  was  fraudulently  obtained,  and 
used  for  the  Neptune,  not  then  entitled  to  the 
benefit  of  it. 

The  case  of  the  Anthony  Mangin  does  not  sup- 
'port  the  argument  of  the  appellant's  counsel.  In  that 
case  an  action  was  brought  by  the  United  States 
against  Grundy  and  Thornburgh,  for  money  had  and  re- 
ceived for  the  use  of  the  United  States  by  the  de" 
fendants,  as  assig.iees  of  Aquila  Brown,  junior,  a 
bankrupt,  it  being  money  received  by  the  defend^ 
ants  for  the  sale  of  the  ship  Anthony  Mangin, 
•which  ship  the  United  States  alleged  was   forfeited  by 
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1616  reason  that  Brown,  in  order  to  obtain  a  register  for 
Ber  as  a  ship  of  the  United  States,  had  falsely  sworn 
that  she  was  his  sole  property,  when  he  knew  that  she 
was  in  part  owned  by  an  alien.  There  was  no  proceed, 
ing  in  rem  against  the  vessel.  It  was  a  suit  against 
the  assignees  of  Brown  for  the  value  of  the  vessel  ; 
and  the  court  decided  that  an  aotion  for  the  value 
oould  only  be  supported  against  the  person  who  had 
taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that  George 
M.  Ogden,  when  he  applied  for  a  register  for  the  Nep- 
tune, did  not  believe  that  he  could  with  safety  take 
the  oath  required  by  law ;  because  he  had  prepared  an 
oath  varying  in  form  from  the  oath  required,  which  he 
pressed  the  collector  to  be  permitted  to  take,  but 
which  the  collector  refused  to  administer.  And  the 
collector  yras  of  opinion,  until  he  consulted  the  district 
attorney,  that  he  ought  not  to  be  permitted  to  take  the 
oath  prescribed,  as  he  could  not  do  it  without  swear- 
ing to  a  fact  which  was  known  to  be  untrue.  For  this 
reason  he  refused  to  admir  'ster  the  oath  to  Captain 
Myrick  in  his  life  time. 

There  are  strong  grounds  for  the  belief  that  the 
Neptune  never  had  a  genuine  register.  She  is  repre* 
sented  in  the  inanifest  to  have  been  built  at  Bostpn--r 
to  be  owned  by  Captain  Myrick  of  New- York — and 
that  she  belonged  to  the  jwrt  of  Wilmington,  in  North 
Carolina.  If  she  had  been  built  at  Boston,  and  belong- 
ed at  the  time  to  a  person  residing  in  New- York,  it  is 
more  than  probable  that,  pursuant  to  the  provisions  of 
the  third  section  of  the  act,  she  would  have  been  regis-^ 
tered  at  one  of  those  places.     If  Captain    Myrick   or 
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iht  present  owners  had  been  desirous  of  obtaining  cor*      *•*•• 
reel  information  .on    (he  subject,  it  would  have  been     ^^!^ 
furnisheJ     on    application    to   the     treasury    depart*'  Nejyiiine. 
ment.     AM  registers  are   transmitted  regularly  to  the 
regt!ster  of  the    treasury  to    be    registered    In    bi« 
office. 

It  should  be  r^'collected,  that  tlicmate  of  the  Nep" 
tune  testified,  that  Captain  Myrick,  after  returning  froni 
the  bouse  of  Messrs.  ;Harrod  and  Ogdens  to  his 
vessel  said  he  had  left  his  pocket-book  containing 
the  register  on  Ptheir  desk.  Hence,  it  is  Rational 
to  conclude,  either  that  Captain  Myrick  had  no*  re- 
gister, or  that  if  he  had  one,  it  would  not  Lear  inspec- 
tion. 

Upon  thcjwhole,  the  court  are  of  opinion  that  the  re- 
gister was  fraudulently  and  knowningly  used  for  the 
Keptun«,  when  she  was  not  entitled  to  the  benefit  of  it: 
and  that  she  is  forfeited  for  a  violation  of  the  provisions 
of  the  27th  section  of  the  registry'  act  ;  and  that  the 
provisions  cf  that  section  apply  as  well  to  vessels 
which  have  not  been  previously  registered,  as  to 
those  to  which  rcgiiters  have  bcun  pr  eviously  gran- 
Decree  affirmed* 

Decker. — This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record,  and  was  argued  by  counsel 
On  consideiation  whereof,  it  is  decreed  and  ordered 
that  the  decree  of  the  district  court  of  Louisiana  in  this 
case  be,  and  the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per   annum,  ia  * 
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1618.      clwling  interest  on  the  amomit  oniie   appraised  ralne 
'■^L^^    of  the  said  ship  Neptune,  to  be  compuled  from,  the  datr 
(J.  States  ^f^^^  decree  of  the  said,  district  courK 
.   f. 
Palness 
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A  robbery  committed  on  the  lii|:h  pc»r,  although  fuch  rohbcrj  treem^ 
mitted  on  land  would  not  by  tho  latva  of  the  United  Siatcf  be  panihh— 
able  with  death,  i»j»ifv/^  under  the  Sih  section  ofthe  act  of  J790f 
eh.  36,  (ix)  fur  tho  punish  men  t  of  ecrtain  crimca  against  the  United 
Stales;  and  the  circuit  courlv  have  jurii-diction  thereof. 
The  crimeof  ro^6ery.  winienticmd  in  the  act,  ia  tho  crime  of  robbery 

M  recof  niied  and  dcAncd  at  common  1  air* 
Tho  crime  of  rolbcry  committed  hy  a  pcrsiiirwho  is  not   a  citixen   of 
the  United  States,  on   tho   hi|;b  seas,  on  board  a  »hip  belonj^nf  ea»- 
etusirety  to  subjects  of  a  furoii^n  stale,  is  not   pirary   uodur  tbe  act 
nnd  is  not  punishable  in  tira  courts  ofthe  United  Staler. 
Whena  civil  war  rages  in  &forc>i|rn  nation,  one  part  of  which  sepa-^ 
rates  itself  from    the  old    otobitl.ed  Lovcrn.rnl,  rnd   errcis   iUi-lf 
into  a  distinct  government,  tlio  couru  of  the  Union  must    view  tuclk 
aowly  constituted  gororiiincnt  as  it  is  Yicivedby  tho  Irgi^Ialivo   and- 
executive  deparlii>enis  of  the  govcrnmeni    of  the  United  Stales. 

If  tliat  government  renoaiRS  noutral,  but  recognizes  the  existence  of  a 
eivil  war,  the  courtsoftlic  Union  cannot  consider  as  criininal  thoM 
acl'i  of  hosiility  which  war  authorixcs,  and    Mhich    the  new  goverur- 
ment  may  direct  against  its  efieniy. 

The  same  tOwtimony  wbic!i  would  bo  sufficient  to  prove  that  a  vessel  or 
peraon  is  in  the  service  of  an  acknowledged  state,  is  aJmissibM  to 
prove  that  they  are  in  the  service  of  such  nowly  erected  ^jov  em  merit. 
Its  seal  cannot  be  alloHrd  to  prove  iUelf,  hut  may  he  proved  Ly  such 
testimony  a^  the  nature  uf  the  ca^e  adniits  ;  an-l  tho  fact  that  a  ves- 
sel or  person  is  in  tlie  service  of  such  ;;')v  •rn'ncni  may  bo  established 
otherwise,  shuuld  it  be  iutpracticublu  to  prove -tlie  seal. 

This  case  was  certified  from  the  circuit  court  for  the* 
Massachusetts  districts 
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At  the  circuit  court  of  the  United  States,  for  the  first       IB'^ 
tJircuit,  begun  and  holden  at  Boston,  wiihin  and  for  the       j^^ 
Massafhusetts  district,  on  We Jnesday,  the  fifteenth  day   U,  -Slatat 

of  October,  in  the  year  of  our  lord  one  thousand  ci^ht         ^^ 

hundred  and  seventeen: 

Before  the  honourable  Joseph  Story,  associate  juS 
tice,  and  John  davls,  district  judge. 

The*jurors  of  the  United  States  of  America  within 
and  for  the  district  aforesaid,  upon  their  oaths,  do 
present,  that  John  PalmeV  and  Thomas  Wilson,  both 
late  of  Brston,  in  the  district  aforesaid,  mariners, 
vnd  Barney  Colloghan,  late  of  Newburyport,  in  tbe 
aforesaid  district,  mariner,  with  force  and  anas, 
upon  the  high  seas,  'oat  of  the  jurisdiction  of  any  par- 
ticular state,  on  the  fourth  day  of  J^ly  now  last 
past,  did  piratically  and.  feloniously  set  upon,  l>oard 
break,  and  enter  a  certain  ship  called  the  Industria 
iRaffaelli,  then  and  theie  being  a  ship  of  certain  per- 
sons (to  the  jurors  aforesaid  unknown,)  and  then^and 
there,,  piratically  and  feloniously,  did  make  an  as- 
sault in  and  upon  certain  jiersons,  being  mariners* 
subjects  of  the  king  of  Spain,  whose  names  to  the  ju- 
rors aforesaid  are  unknown,  in  the  same  ship,  in  the 
peace  of  God,  and  of  the  said  United  States  of  Ame- 
rica, then  and  there  being,  and  then  there  piratically 
and  feloniously  did  put  the  aforesaid  persons,  mari" 
n^rs  of  the  samv  ship,  in  the  ship  aforesaid  then  be* 
ing,  in  corporal  fear  and  danger  of  their  lives,  then 
and  there,  in  the  ship  aforesaid,  upon  the  high  seas 
aforesaid,  and  out  of  the  jurisdiction  of  any  particu- 
lar state,  as  aforesaid,  and  piratically  and  feloniously 
did,  then  and  there,  steal,  take  and  carry  away  fiw. 


eif  CASES  IN  THE  SUPREME  COURT 

iSl?    :  linn'.Ircd  boxes  of  sugar,  of  the   raltie  of  twenty  tEocr- 

^"^y^^    sand  dollars  of  lawful  m^nev  of  the  said  United  States; 

J  he  ' 
U.  Statcf  *i^^y  P>pc3  cf  runi)  of  the  Talus  of  six  thousand  dollars; 

v.  two  hundred  demijohns  of  honey,  of  the  value  of  one 
aimer,  thousand  dollars;  one  thousand  hides,  of  the  value  of 
three  thousand  dollars;  ten  hogsheads  of  coffee,  of 
the  value  of  two  thomand  dollars;  and  four  bags  of 
silver  and  gold,  of  the  value  of  sixty  thousand  dollars, 
of  the  like  lawful  money  of  the  said  United  Slates  of 
America,  the  goods  and  chatteisi  of  certain  persons,  (to 
the  jurors  aforesaid  unknown,)  then  and  there,  iip. 
on  the  high  seas  aforesaid,  and  out  of  the  jurisdic- 
tfon  of  any  particular  state,  being  found  in  the  afore- 
said ship,  in  custody  and  possession  of  tjie  said  mar- 
iners in  the  said  ship,  from  the  said  mariners  ot  the 
same  -ship,  an  J  f.om  their  custody  and  posse<ision» 
then  an!  there,  up'>n  the  high  scis  aforesaid,  out  of 
the  jurisdiction  of  any  partiruhir  state,  as  aforesaid; 
against  the  peace.an:  I  digiity  of  the  said  Utitted  States, 
lind  the  form  of  the  statutes  of  the  United  Stites,  in 
such  case  made  and  provided.  And  the  jurors  afore, 
said,  upon  their  oath  aforesaid,  do  farther  present,  that 
the  aforesaid  district  of  Massachusetts  is  the  district 
where  the  offenders  i  foresiiid  were  first  apprehended 
for  the  said  ofle  ice. 

To  which  indictment  the  prisoners  pleaded  not  guil- 
ty, and  upoa  the  trial  ihi?  following  questions  occurred^ 
upon  which  the  opinions  of  the  said  judges  of  the  cir- 
cuit court  we  e  opposed. 

1st.  Whether  a  robbery  con:mltled  upon  the  high 
jcas,  although  such  robbery,  if  committed  upon  land, 
svould  not,  by  the  laws  of  the  United  States,  be  piw* 
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ishable  wiih  deaih,  is  piracy  under  the  eightli  section  of       I8IS« 
the  act  of  congress,  passed  the  ihiniith  of  April,  A;  D»     ^"^T^ 
1790;  and  whether   the  circuit   court   of  the   United   U.  Stfitei 
States  hath  authority  to  take   cognizance  of,  try,  and         ''• 
punish  such   offrnce?  Pthn^r, 

2J.  Whfther  the  crime  of  ■robbery^  mentiniied  in  the 
said  eighth  s^ection  of  the  act  of  congress  aforesaid,  is 
the  criuiC  of  rob!)ery,  r.s  recognized  and  defined  at  com- 
mon  low,  or  is  dispunishable  untH  it  is  defined  and  ex- 
pressly punished  bv  some  act  of  congrpss,^  other  than 
the  art  of  congress  above  mentioned? 

3J.  Whether  the  crime  of  robbery,  committed  by  per- 
sons who  are  not  i  ilizeas  of  the  United  States,  on  the 
high  seas,  on  board  of  any  ship  or  vessel,  belonging  ex 
cWsively  to  the  su^»jects  of  any  fonign  state  or  sove- 
reignty,  or  upon  tlie  person  of  any  subject  of  any  A)r- 
ci^in  state  or  sovereiintv,  not  on  board  of  any  ship  or 
vessel  brlo-iging  to  any  citizen  or  citizens  of  the  ^Ini* 
ted  Sla^eJ^  be  a  roSherv  or  piracy,  within  the  true  in- 
tent and  meaning  of  the  said  ligrhih  section  of  the  act 
6f  c^n^res^  aforestiJ,  and  «f  which  the  ci:cuit  court  of 
the  United  States  hath  cognizance,  to  hear,try,  deter* 
mine,  and  punish  the  same?. 

4th.  Whether  the  crime  of  robbery  committed  on 
the  high  seas,  by  citizens  of  the  united  States,  on 
board  of  any  ship  or  vessel  not  belonging  to  the  Uni- 
ted Statrs,  or  lo  :any  citizens  of  the  United  States, 
in  whole  or  in  pert,  but  owned  by,  and  exclusively 
belonging  to,  the  subjects  of  a  foreign  slate  or  sove- 
reignty, or  comraitteJ.on  the  high  seas,  on  the 
person  of  any  suSj*  ct  of  any  foreign  -state  or  soye- 
'«»gn<yf  'who  is  nof,  at  the  lime,  on  board  of  any 
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ship  or  vessel,  belongincjr  in  \»hole  or  part  to  the  Uni- 
ted States,  or  to  any  citizen  thereof,  be  a  robbery  or  pi- 
racy >vi(hin  the  said  eighth  section  of  the  acts  of  con- 
gress aforesaid,  and  oF  which  the  circuit  court  of  the 
United  States  hath  cognizance  to  hear,  try,  and  deter^ 
mine,  and  punish  the  same  ? 

5lh,  Wlielher  any  revolted  colony,  district,  or  peo- 
ple, which  have  thrown  off  t^eir  allegiance  to  their 
mother  country,  but  haye  never  been  acknowledged 
by  the  United  States,  as  a  sovereign  or  independent 
nation  or  power,,  have  authority  to  issue  commissfons 
to  make  captures  on  the  high  seas  of  the  persons, 
property  and  vesst-ls  of  the  subjects  of  the  mother 
country,  who  retnin  their  allegiance ;  and  whether 
the  captures  made  under  such  commissions  are,  as  to 
the  United  States,  to  be  deemed  lawful ;  and  whether 
the  forcible-  seizure,  with  violence,  and  by  putting  in 
fear  of  th ;  persons  on  board  of  the  vessels,  the  pro- 
perty of  the  suSjects  of  such  mother  country,  who 
retain  their  allegiiince,  on  tiie  high  sens,  in  virtue  of 
such  commissions,  is  not  to  be  deemed  a  roobery  or  pi- 
racy within  the  said  cghth  section  of  the  act  of  con- 
trress  aforesaid  ? 

6th.  Whether  an  act,  which  would  be  (leemed  a 
robbery  on  the  high  seas,  if  done  without  a  lawful 
comn.'.ssion,  is  protected  from  being  considered  as  ^ 
rolibery  on  the  high  seas,  when  the  same  art  is  done 
under  a  commission,  or  the  colour  of  a  commission 
from  any  foreign  colony,  <listrict,  or  people,  which 
have  revolted  fro:^>  their  native  allegiance,  and  have 
decUred  themselves  independent  and   sovereign,  and 
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have  assumed  to  etorcise  the  powers  and  authorities  1818. 
of  an  independent  and  8ovef**ign  goverrnient,  but 
have  never  beeh  acknowledge.!',  or  recognized,  as  an 
independent  or  sovereign  government,  or  nation,  by  the 
United  States,  or  by  any  other  foreign  state,  prince,  or 
sovereignty  ? 

7th.  Whether  the  existence  of  a  commission  to  make 
captures,  where  it  is  set  up  as  a  defence  to  an  indict^* 
ment  for  piracy,  must  be  proved  by  the  produciion  of 
the  original  commission,  or  of  a  certified  cdpy  thereof 
from  the  proper  department  of  the  foreign  state  or 
sovereignty  by  whom  it  is  granted  ;  c»r  if  not,  whether 
the  impossibility  of  producing  either  the  original 
or  siich  certified  copy  must  not  be  proved  before 
any  inferior  zrn\  secondary  evidence  of  the  exist- 
ence of  such  commission  is  to  be  allowed,  on  the  trial 
or  such  indictment  before  any  court  of  the  United 
States  t 

8th.  Whether  the  seal,  purporting  to  be  the  seal  of  a 
fpreign  state  or  sovereignty,  and  annexed  to  any  such 
commission  or  a  ceitified  copy  thereof,  is  to  be  admitted 
in  a  conrt  of  the  United  Slates  as  proving  itself,  with  ' 
out  any  other  proof  of  its  genuineness,  so  as  to  establish 
the  legal  existence  of  such  commissionTrom  such  foreign 
state  or  sovereignty  ? 

9tb«  Whether  a  seal,  annexed  to  any  such  com- 
mission, purporting  to  be  the  public  seal  used  by  the 
persons  exercising  the  poweia  of  government  in  any 
foreign  colony,  district,  or  people,  which  have  re- 
Tolted  from  their  native  allegiaace,  and  have  declared 
themselves  independent  and  sovereign,  and  actually 
exercise  the    powers  of  an   independent  government 
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I9I8.      or  nation,  bnt.ha re  never  bt*cn  acknoi^Ied^ed  as  surh 

^"^r^2^     independent    government    or    nr.tion    by    the    Unitej 

U.  States   States,  is  ;idmissi!jle  in  a  court  of  ike  United   Stales 

y.        .as  pi'oof  of  the  legal   existence   of  such  ccmmission^ 

ralmer.    ^j^j^  ^^  without  farther  proof  of  the  genuineness  of  such 

seal? 

10th.  Whether  uay  colony,  district,  or  people,  who 
have  r-evolted  from  tb'^ir  native  allegiance,  and  hare 
assumed  upon  theoiselres  the  exercise  of  indt*2>endent 
and  sovereign  power,  can  be  dee^ie.l,  in  any  court  of 
the  Unite  J  Slates',  an  independent  or  sovereign  nation^ 
or  government,  until  they  have  bt-en  acknowledged 
as  such  by  the  {lovernment  of  the  United  States; 
and  whether  such  acknowledgement  can  be  proved  in 
a  court  of  the  United  States,  otherwise  than  by  some 
act,  or  statute,  or  resolution,  of  the  congress  of  the 
United  States,  or  by  some  public  proclamation,  or 
other  public  act  of  tbe  executive  authority  of  the 
United  States,  directly  containing  or  announcing  such 
acknowledgement,  or  by  publicly  receiving  and  ac- 
knowledging an  amSassador,  or  other  public  minister- 
from  such  colony,  district,  or  people  ;  and  whether 
such  acknowledgement  can  be  proved  by  mere  inference 
from  the.  private  {*.cts  or  priva'e  instructions  of  the  ex^. 
cutive  of  the  United  States,  when  no  public  acknow- 
ledgement has  ever  been  made  ;  and  whether  the  courts 
of  the  United  States  are  boun'i  jujioially  to  take  notice 
of  the  existing  relations  of  the  Unitc.L  States,  as  to 
foreign  slates  and  sovereignties,  their  colonies^  and 
dependencies  ? 

11th.  Whether  in  case  of  a  civil  war  between- a 
mother  country  and  its  colony,  the  subjects  of  the  dif* 
ferent  parties  arc  to  be  deemed,  in  respect  to  neutral 
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nations  as  enemies    to    each  other,   entitled    to  the      1818. 

rights  of  war  ;  and  that  captured  made  of  e?.ch  other's     ^"^TT^^^ 
« .  *  Tpe 

ships  and  other  property  on   the   high  seas  '^re  to  be   xj.  States 

considered,  in  respect  to  neutral   nations  as  rightful,         ▼• 
so  that  courts  of  law  of  neutral  nations  are  not  author-    *^*™*'* 
ized  to  deem  such  acts  as  pii  acy  1 

And  the  said  judges,  being  so  opposed  in  opinion 
upon  the  questions  aforesaid,  the  same  were  then  and 
there,  at  the  repuest  of  thd  district  attorney  for  the 
United  States,  stated,  under  the  direction  of  the  judges 
and  ordered  by  the  court  to  be  certified  under  the  seal 
of  the  court  to  the  supreme  court,  at  their  next  session 
to  be  held  thereafter,  to  be  finally  decided  by  said  su- 
preme court ;  and  the  court  being  farther  of  opinion, 
that  farther  proceedings  could  not  be  had  in  s&id 
cause  without  prejudice  to  the  merits  of  the  same 
cause,  did  order,  that  the  injury  impannelle>l  as  afore- 
said to  try  said  cause,  be  discharged  from  giving  any 
verdict  therein. 

Mr.  Blake  for  the  United  States,  argued  1.  Thftt  Marth  Wh> 
a  robbery  committed  on  the  high  seas,  is  piracy,  un. 
der  the  8th  section  of  the  act  of  1790,  ch,  36.  "for  the 
punishment  of  certain  crimes  against  the  United 
States,"  although  no  law  of  the  United  States  be  sub^ 
sisting  for  the  punishment  of  the  same  oifence  if  com- 
mitted on  land  ;  and  that  such  piracy  is  cognizable  in 
th^  circuit  court.  The  words  of  the  statute  are,  That 
if  any  person  or  persons  shall  commit,  upon  the  high 
seas,"  4c»  "murder  or  robbery,  or  any  other  ofience» 
which  if  committed  within  the  body  of  a  county, 
would  by  the    law  of  the  United  States^  be  punisha* 
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1818.     ble  with  death;"  Sec.    '*every  such   oflerder   shall  be 
^■^^r^^     deemed,  taken,  and  adjudged  to   he  a  pirate  and  felon, 
U;  States  *^"d  being   thereof  eonviite  I,  shall   aufler  death,"  &c- 
*•  The  relative  pronoun  '^icAfcA"  does  not  relate  back  to 

the   first  specified  ofTence^i  of  '*murder  or  robbery"  but 
refers  only  to  its  immediate  antecedent,  "any   other 
offence."     It  is   this  last  class  of   ciimes  only   that 
must  be  punishable,  by  the  laws  of    the  United  States, 
with  death,  if   eommitteJ  within  the  body  of  a  coun- 
ty,  in  order  to  constitute  them   piracies,  when   com- 
mitted on   the    high  seas.     It' is  a  mistaken    principle 
commonly  applied  to  penal  statutes,  that  they  are  to 
be  construed    stricth/.     Sir    William   Jones   has    lai  1 
down  the  true  rule,  that  criminal    laws  are  to  be  con- 
strued liberally  as  to  the  offence,  and  strictly  as  to  the 
offender.''      A  strong  i'lustration  of  the  good    sense  of 
this  rule,  is  to  be  found  in  the  construciion  which  has 
been  given  in  England  to. the  Slabbing  Jlct.ff      A  con- 
trary  construction  of   the  statute  now  under  conside. 
ration,  would   render  it  wholl>  inoperative,  until  there 
shall  be  a   law  of  the  United  States,  for  the  punish- 
mentof  ro'jbcry  crmmitted  in  the  bo<!y  of  a  county  ; 
which  will  never  happen,  as  the  United   States  hare 
no  const  It  utiDr.al   authority  to   punish  a  robbery  com- 
mitted within  the  body  of  a^CDU'rty.     Forts,   arsenals, 
dockyards,   &c,  "under  the  sole  and  exclusive  juris- 
diction of  th3  United  States,"  cannot   b^  said  to  be 
witUn   the   body  of   a  county.     It  may  be   admitted 
that  there  is  some  degree  of  loosness  in  the  phraseo)" 

a  .Life  of  Sir  W,  Jon«t,  p.  S68. 
h  Fott^U  Croum  £a«r^  S97. 
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logy    of  Ihis  section,  whirh  was  evidently  copied  from      1C18. 

the  British  statute    of    the  39   Geo.  III.  ch.  37*   re-    "IJ^J^ 

lative  to  the  same  sul)ject,  wMtho'it    regarding  the  dif-   U.  States 

ferencc  between    the   constitutions  of   thi  two   coun-     ^  7' 

FalmoCi 
tries.     On  the   construction  of  the  British   statute,   it 

would  be  perfectly  immaterial  whether  the  pronoun 
**wAicA"  was  carried  hack  to  the  words  *;murder  and 
rohbery,*.'  or  whether  it  was  confined  to  its  immedi« 
ate  antecedent ;  because,  in  England,  murder  and 
robbery  are  punishable  with  death,  when' committed 
^n  the  body  of  a  county,  unfler  the  same  laws  which 
constitute  them  piracies  when  committed  on  the 
high  seas.  But  such  a  constructinn  of  our  statute 
would  render  it  wholly  inoperative  as  to  the  great  of- 
fences of  murder  and  robbery,  which  are  not,  and  can* 
not  be  made  punishable  undir  the  laws  of  the  United 
States,  when  committc  I  within  the  body  of  a  countyi 
Nor  can  it  be  objected,  that  by  the  construction  now 
contended  for,  the  !^-orc's  **any  other  offence"  would 
be  equally  inoperative;  because  there  are  various  of* 
fences  which  would  still  be  reached  by  the  statute,  such 
as  treason,  &c.  for  the  punishment  of  which  Congress 
msxy  provide,  though  committed  w'thin  the  body  of  a 
county.  It  follows  as  a  corollary,  :hat  the  circuit 
court. has  co;;nizancc  of  these  offences  ;  for,  by  the  ju- 
diciary act  of  1789,  ch.  20.  s  11.  it  has  cognizance  of 
all  crimes  and  offences  cognizable  under  the  authority 
iff  the  United  Slates.'*'* — 2.  The  crime  of  robbery  men- 
tioned in  the  8th  section  of  the  act  of  1790,  is  the 
crime  of  robbery  as  understood  at  common  law,  A 
piracy  or  felony  on  the  high  seas  is  sufficiently  defin« 
cd,  by  terming  it  a  robbery  committed  on  the  high  seat* 
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1818.      The  import  of  the  term  ^^robbery,"   must   be  sought  in 
^he  common  law,    in   the    same    manner   as    the  im^ 
port    of    tliA  terms    murder,    manslaughter^    rescaus^ 
benefit  of  clergy^  and  many  others  that  aie   used    in 
the  criminal   code   of  the  United   States. — 3.   If  the 
robbery  in  question  amount  to  piracy^   by   the    law  of 
nations,  the  words  "any  person,   or  persons,"  in   the 
8th  Section,  will  embrace  the   subjects  of  all   nations^ 
who  may  commit  that   olTence  on  the   high  seas,  whe-. 
ther  on  bonrd  a  foreign  vessel,  or  a  vessel  belonging  to 
citizen**   of  the  United  States.     A    felony,  which    is 
made  a    piracy  by     municipal  statutes,    and   was  not 
Such  b)  the  law   of  nations,  cannot  be    tried   by  the 
courts  of  the  United  States,  if  committed  by  a  foreign* 
er  on  board  a  foreign    vessel,    on  tne  high    seas;  be- 
cause   the  jurisdiction    of  the  United  States,  beyond 
their  own  territorial  limits,  only  extends  to  the  punish- 
ment of  crimes  which  are   piracy   by   the    law   of  na- 
tions.     But  it    is   the   right   and    the    duty     of  the 
United  States,  as  «a  member  of  the    community  of  na- 
tions, to  punish  oflences   committed  on   the  high  seas 
against    the   law  of   nations.^   By  this    statute,    con^ 
gress  have  exercised  this  power,   which   is   also    con- 
ferred on,  them  by   the  constitution.     The  offence    of 
piracy,  which   is  imperf*!ctly  de&ned  by  the  law.  of  na- 
tions, is  deckred  to  be  murder  or   lobbery  committed 
on  the  high   seas,  or   in   .any     river,  &c.    out   of  the 
jurisdiction  of  any  particular  stp.te  ;  and  is  made  punish- 
able  with  death.     Congress  cannot  be  presumed   to 
have  neglected  so  important  a  duty  as   that   of  defin* 
ing  and   punishing  the     offepce    of  geni^ral    piracy* 

«  4BlCawL  71. 
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V. 

Palmer. 


Without  this  statute,  there  can  be  found  no  definition  1818. 
and  punishment  of  it;  because  the  law  of  nations  ^"IJ^T^ 
merely  creates  the  offence,  and  the  common  law  and  (j.  States 
statute  28  Henry  VIII,  ch.  15.  may  perhaps  not  be 
considered  as  in  force  in  the  United  States.— 4.  The 
crime  of  robbery  committed  by  a  citizen  of  the 
United  States  on  the  high  seas,  on  board  a  foreign 
vessel,  or  on  the  person  of  a  foreigner,  must  be  con- 
sidered as  a  piracy,  under  the  8th  section  of  the  act; 
because  the  jurisdiction  of  a  nation  extends  to  its  cit- 
izens, wheresoever  they  may  be,  except  within  the  terri- 
tory of  a  foreign  sovereign.i  The  jurisdiction  of  a  na- 
tion over  its  public  ships  is  exclusive  every  where;  but 
it  is  not  exclusive  over  merchant  vessels  belonging  to 
its  subjects.  It  is  there  concurrent  with  the  personal 
jurisdiction  of  other  nations  over  their  citizens.  Con* 
sequently  the  personal  jurisdiction  of  the  United  Stated 
over  their  citizens  extends  to  offences  committed  by 
them  on  board  of  foreign  merchant  vessel  on  the  high 
seas.— 5.  The  general  principle  applied  by  the  writers 
on  the  law  of  nations  to  the  case  of  a  civil  war,  consid- 
ers the  war,  (as  between  the  conflicting  parties,)  as  just 
OD  both  sides,  and  that  each  is  to  treat  the  other  as  a 
public  enemy,  according  to  the  established  usages  Of 
v(ar.6  So,  also,  it  is  the  duty  of  other  nations  to  re. 
main  neutral,  and  not  to  interfere  with  the  exercise  of 
complete  belligerent  rights  by  both  parties  within  the 
erritory  which  is  the  scene   of  their  hostilities.     But 


a  2  Rulherfartl$'$  Tmi.  180.     VaiteU  L.  2  ch.  6. 
b  VaUel,  L  9  ch.  18.  «.  296. 
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^•J*'      tUs  does  not  imply  a  rijrht  on  their  part  to  push  tficir 
The        ^•^  ^"  *®  ^^^  '  c«an>   and  to  annoy  the  rest  of  the 
U.  Sutes  wocld  on  this  romnion  highway  of  nations.     The  gen- 
Palmer     *'*^'^*y  of  ^J^^  ^'^P^'^ssions   ired  by   Vatlal  on  this  sub- 
ject may,  indeed,  seem  to  import   such  a  right.     But  it 
should  be   remembered  that,  with  all  liis  merit,   he  is 
Tery   deficient  in    precisioi.,  and  on  this  question  pe 
culiarly  unsatisfactory.     The  maritime  rights  of  a  bel- 
ligerent power  must  he  perfect,  or  they  cannot  exist  at 
all.     They  must,  therefore,    include   the  right  of  vis- 
itation and  search,  and  of  detraning  for   adjudication; 
and  of  punishing  a  resistance  to  the   exercise  of  these 
rights    by    the    appropriate    penalty    of  confiscation- 
So  that   neutral   nations  may  come   to    be  affected  fn 
their   most    valuable    interests   by   a    mere    domestic 
quarrel,    which  never  ought   to  have   been    extended 
beyond   tJie  territory    of  the  people   where   it    origi- 
nated.    This  renders  it  indispensable  to  inquire    how 
far  neutral  nations  are  bound  to   submit  to  the   exer- 
cise  of  these  high  prerogatives  of  sovereignty  in  a 
civil  war,    under  colour  of  a  commission  from  one   of 
the  belligerent   parties,   \fhose  independence  has  not 
been  acknowledged   by  any   power.     The  right  of  an 
insurgent  people  to    be    treated  by   the  parent  state, 
against  which  it   revolts,   with  all  the   humanity   and 
moderation  which  are   required  in   any  other  war,  and 
the   duty   of  neutral   nations   to    abstain    from   «'nter- 
fering  in  the  contest,  are  not  denied.     But  the   right 
of  the  new  people  to  thrust  themselves   into  the  family 
of  nations,  and  to  make  the  ocean  the  theatre  of  their 
predatory  vbostilities,  without  the  consent  of  other  na- 
tions, is  denied.    Such  a  right  can  only  be  founded 
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upon  a  perfect  title  to  sovereignty,  which  cannot  ex-      !•!•• 
ist  in  a  case  where  the  very  object -of  the   war  la  to    ^^^T^^^ 
decide   whether  the  claim  of  the   former    «overeign,   u.  Stataa 
or  of  the   revolted  people   shill  prevail.      This   title  .     ^• 
cannot  be  taken  notice  of  by  the  courts  of  justice  untiL 
it  has  been   recognized   by-  the    g'overnment   of  the 
country    under    whose    authority    they    8it.« — 6.     If, 
then,    a    revolted    colony    or    people,     whose    inde- 
pendence  has    not    been    recognized  1^'  the  govern- 
ment of  the  United  States,  have  no  authority  to  issue 
a  commission   to  make    captures   on    the    high    seas, 
which  can   be  considered  as  valid  in  the  courts  of  the 
United  States,  a  capture  unlcr  such  a  commission  is, 
in  no  respect,   distinguishable  from  a  capture  without 
any  commission.     A    privateer,    cruizing    under  two 
commissions  from   different  sovereigns  is  a  pirate.^    In 
the  case  of  the  famous  pirate  Kydd^^   the   indictment 
was  for  general  piracy.     He  ht)d  two  commissions,  one 
against   the   French,    the  other  against  certain  pirates, 
which    he    produced  •  in  his    justification.     But   Lord 
Chief  Baron   Ward  sai  1,  ^^  If  he   had   acte  1   pursuant 
to  his  commission,  he  ought  to  have  condemnea  ship 
and  gpodsy  if  they  weiv  French  ;  but  by  his  ^ot  con- 
demning,  he   seems   to  show   his  am,  mindj  and  tn^ 
Untiony  and  that  he  did  not  act  in  that  case  by  virtue 
of  his  commission,   but  quite  contrary  to  it.     Whilst 

a  Ro9e  V.  HimMy,  4  Cranch^  S9i.  Gelston  v.  Hovt,  ani4 
p.  324. 

b  «  Sir  JL.  JenVins'  L'fi,  7M.  Ord,  de  la  Mar.  L  9.  t.  9. 
art  3.  Marient  on  Privnltert^  44. 

$  6  Stai$  TriaUy  3H. 
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1SI8  pen  pursue  Aieir  commissions,  they  must  be  justified  ; 
''^nf^  b'lt  when  they  do  things  not  authorized,  or  never 
U.  Stat^  intended  by  tbem,  it  is  as  if  they  had  no  commission."^ 
^*  This  principle,  that  ^Irere  the  criminal  intention  is 
°**''  apparent,  the  quality  of  the  act  will  not  be  changed  by 
its  having  been  committed  under  colour  of  legal  au- 
thority, is  illustrated  by  all  the  analogies  of  criminal 
law.« — 7.  The  established  rules  of  evidence  ought  not 
to  be  dispensed  with  in  the  proof  of  an  authority  to 
capture,  where  that  authority  is  set  up  as  a  defence 
to  an  inJictment  for  piracy.  All  civilizad  nations 
have  departments  and  offices,  in  which  the  commis- 
sions issued  to  their  cruizers  are  registered  ;  the  ori- 
ginal is  borne  about  with  him  by  the  cruizer  as  his 
authority  to  search,  to  detain,  and  to  capture  ;  a  copy 
of  it  may  always  be  rea(Uly  obtained  by  application 
at  the  proper  office.  The  impossibility  of  producing 
the  original,  or  an  examined  copy  of  such  a  commis- 
sion, is,  therefore,  an  inadmissible  supposition.  The 
rule  of  evidence  which  requires  that  it  should  be  pro- 
duced is  inflexible,  and  is  founded  upon  the  reasona- 
ble suspicion,  excited  by  a  resort  to  inferior  testimony, 
that  there  piust  be  some  fatirt  defect  in  the  original 
documents. — ^8.  There  can  be  no  doubt  that  the  seal 
of  a  recognized  foreign  state  or  sovereignty,\is  to  be 
admitted  as  proving  itself,  without  other  proof  of  its 
genuineness.  But  the  seal  of  a  new  ppople,  or  state, 
is  not  sufficiently  notorious  to  prove  itself,  and  to  give 
credit  to  it  would  be  to  recognize  the  sbvcreign  from 
whom   it  emanates,   which  courts  of  justice  are  not 

•  e  Eofft  CrvM  Law,  600.     FcnUr,  135^  154.  319. 
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competent  to  do,      9.    The  ninth    question  cerfi6ed'      ISlflT. 
■rom   the   court    below  has  been    already    answered.     ^^J^T'^' 
10.  The   first  branch  of  the   tenth   question  has  been   u.  States 
before  answered   by  this   court  in   the  cases  already         v. 
cited.«      The   second  branch  of  this  question  pre-sup-  '^^' 

poses  that  no  distinct  acknowledgment  of  the  new 
state  has  been  made  by  the  United  States,  since  it 
excludes  from  consideration  any  public  act  of  recog- 
nition by  the  legislative  and  executit^  departments, 
and  confines  itself  to  the  mere  private  t^cts  and  in* 
structions  of  the  executive.  On  a  subject  of  such  im- 
portance as  a  change  in  the  foreign  relations  of  the 
country,  nothing  but  the  most  explicit,  public,  and 
notorious  acts  of  the  government  should  be  noticed 
by  courts  of  justice.  Nothing  should  be  left  to  in« 
ference  and  conjecture  ;  because,  such  a  coiirse  might 
lead  to  a  usurpation  by  the  courts  of  the  high  prero- 
gative of  making  wai  and  peace,  and  the  whole  nation 
would  become  responsible  to  other  nations  for  the 
error  of  judgment  in  a  department  with  which  it  had 
not  entrusted  the  care  of  its  foreign  affairs,  tt  the 
infinite  variety  and  complication  of  these  affairs,  the 
language  and  conduct  of  the  executive  may  be  mis- 
understood  ;  and,  therefore,  nothing  short  of  an  act 
of  the  whole  legislature,  a  treaty,  a  proclamation  of 
the  president,  or  the  public  reception  of  an  ambassa- 
dor from  the  hew  state,  ought  to  be  considered  as  a 
recognition  of  its.  independence.      11.   The  eleventh 

s  Rose  V.  Htmely,  4  Cranckt  CD3.     GeUton  v.   Hoyt,  imt$^ 
p.9S4. 

Vou  IIL  80 
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18 IS.      question  is  involved  in  the  discussion  of  the  proeecd* 

^ThT'    ^^^' 
U.  States       1^0  counsel  appeared  to  argue  the  cause  ior  the  prif- 

▼.         oners. 
Palmer. 

March  liik,     ^^*  Chief  Justice  Marshall  delivered  the  opinion 

of  the  court.     In  this  case,   a  series  of  questions  has 

been  proposed  by  the  circuit  court  of  the  United  States, 

for  the  district  of  MaSi^^achusetts,  on   which  the  judge* 

of  that  court  were  divided  in  opinion.     The  questions 

occurred  on  the  trial  of  John  Palmer,  Thomas  Wilsont 

Mid   Barney  Calloghan,  who  were  indicted  for  piracy 

committed  on  the  high  seas. 

The  first  four  questions,  relate  to  the  construction  of 

the  8th  section  of  the  ^^act  for  the  punishment  of  cer« 

tain  crimes  against  fhe  United  States.'' 

The  remaining  seven  questions^  respect  the  rights  of 

a  colony   or   other   portion   of  an   established  empiieY 

which  has  proclaimed  itself  an  in<Iependent  nation,  and 

is  asserting  and  maintaining   its  claim  tu  independence 

by  ftfms. 

iniued^on  (be     The  8th   secUon  of  the  Hct  on  which  these  prison- 

lh5a«h**'ittcli •'*   were-  indicted    is  in  these  words:    "And   be   if 

rt)bber7»      '^enacted,    thar  if   any   person   or   persons  shall   com*. 

eAmmiued  on     ^  '•         *  •   •  •    * 

land^wooUnot  mit,    upon  the    high   seas,   or   in   any   river,   kaveuy 

t^  U.  S.  be  bason,  or  bay,   out  of  the  jurisdiction  of   any  parti- 

{JiDJ"^**!,  jgcular  state,  murder  or   robberv^or  any  other  oflfence, 

gJ^X'^J^^J  which,  if  commit  led  within    t]je  body   of    a   county 

ch.  36.,s.  6.;^ould,  bv  the  laws  of  the  Unite-i  States,  be  punisha. 

•ndtheeireuit  "  .       * 

mm  bare    ble  With  death;  or  if  any  captain  or  mariner  >of  any 

tfJUrooT^'^"  '  ship  or  other  vessel,   shall  piratically  and  felonrously 
run  away  with  such  ship  or  Teasel,  or  any  goods  or 
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i&ercK»iicliz«,  to  the  value  of  fifty  dollars  or  yield  ltli« 
tip  such  ship  or  ves^l  voluntarily  to  any  pirate  ;  or 
if  any  seaman  shall  lay  violent  hands  upon  his  com* 
miander)  thereby  to  hinder  an-.l  prevent  his  fighting  in 
defence  of  his  ship,  or  goods  committed  to  his  trusti 
or  shall  make  a  revolt  i:i  the  ship;  every  such  offend 
er  shall  be  deemel,  taken,  an<l  adjudged  to  be  a  pi- 
rate and  felon,  and  being  thereof  convicted,  shr.ll  suf- 
fer death  ;  anl  the  trial  of.  crimes  committed  on  the 
high  seas,  or  in  any  place  out  of  the  jurisdiction  of 
any  particular  state,  shall  be  in  the  district  where  th^ 
offender  is  apprehended,  or  into  which  he  may  first  be 
brought." 

Robbery  committed  on  land,  not  l)eing  punishable 
hj  the  laws  of  the  United  States  with  death,  it  it 
doubte  I  whether  it  is  made  piracy  by  thm  act,  when 
committed  on  the  high  seas.  The  argument  is  un- 
derstood to  be,  that  congress  did  not  intend  to  make 
that  a  capital  offe  ice  on  the  high  seas,  which  is  not 
B  capital  offence  on  lanil.  That  oniy  such  murder, 
and  such  roV)ery,  and  such  other  offence  as,  if 
committed  within  the  body  of  a  county,  would,  by 
the  laws  of  the  United  States,  be  punishable  with 
death,  is  made  piracy.  That  the  word  ^'other"  is 
without  use  or  meaning,  if  this  conctruclion  be  reject- 
ed. That  it  ^o  connects  murder  and  robbery  with 
the  following  member  of  the  sentence,  as  to  limit  tlie 
words  murder  and  robbery  to  that  description  of 
those  offences  which  might  be  made  punishable  with 
death,  if  committed  on  land.  That  in  consequence 
of  this  word,  the  relative  ^'which"  has  fot  its  ante- 
cedent the  whole  preceding  part  of  the  sentence, 
•ad   not  the  words  ''other   offences.'^    Thai  section 
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1S18.       consists  of  three  distinct  classes  of  pirtcy.     The  firfl 
^^IJiT^    of  offences  which  if  committed  within   the  body  of  s 
U.  Stotes  couiity,   wpuld  be    punishable   with  death.    The  se' 
▼•         cond  and  third,  of  particular  offences  which  are  ena- 
^•"■"^    merated. 

This  argument  is  entitled  to  great  resprct  on  erery 
account ;  and  to  the  more,  because,  in  expoimding 
a  law  which  inflicts  capital  punishment,  no  over  -rigid 
construction  oiight  to  be  admitted.  But  the  court 
cannot  assent  to  its  correctness. 

The  le;f:slature  having  specified  murder  and  rob- 
bery particularly,  are  understood  to  indicate  «:learly 
the  intention  that  those  offences  shall  amount  to  pin* 
cy;  there  could  be  no  other  motive  for  specifying 
them.  The  subsequent  wonls  do  not  appear  to  be 
employe!  for  the  purpose  of  limiting  piratical  murder 
and  robbery,  to  that  descilption  of  those  offences 
which  is  punishable  with  death,  if  committed  on  land, 
but  for  the  purpose  of  adding  other  offences,  should 
there  be  any,  which  wero  not  particularly  recited*  and 
^whtch  were  rendered  capital  by  the  laws  of  the  Uni- 
ted States,  if  committed  vithin  the  body  of  a  county. 
Had  ^he  intention  of  congress  been  to  render  the 
crime  of  piracy  dependent  on  the  punishment  aflSxed 
to  the  same  offence,  if  committed  on  land,  this  inten- 
tion must  have  been  expressed  in  very  different  terms 
from  those  which  .have  been  selected.  Instead  of 
enumeratinjr  murder  and  robbery  as  crimes  whicli 
should  constitute  pirr.cy,  and  then  proceeding  to  use 
a  general  terra,  comprehending  other  offences,  the 
language  of  the  legislature  would  have  been,  that 
^^any  offence^^  committed  on  the  high  seas,  which,  if 
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committed  in  the  bocLy  of  a  county,  would  be  punisha.      1<18. 
ble  with  deathf  should  amount  to  piracy.  ^^ 

The  particular  crimes  enumerated  were  undoubtedly  U.  Sutes 
first  in  the  mind  of  congress.  No  other  motive  for  the  ^^ 
enumeration  can  be  assigned.  Yet  on  the  construction 
contended  for,  robbery  on  the  high  seas  would  escape 
unpunished.  It  is  not  pretendeJ  that  the  words  of  the 
legislature  ought  to  be  strained  beyond  their  natural 
meaning,  tor  the  purpose  of  embracing  a  crime  which 
would  other  wii^e  escape  with  impunity ;  lAit  when  the 
words  of  a  statute,  in  their  most  obvious  sense^ 
comprehend  an  oflence,  which  oflVnce  is  apparently 
'placed  by  the  legislature  in  the  highest  class  of  crimes, 
it  furnishes  an  additional  motive  foj  rejecting  a  con- 
struction, narrowing  the  plain  meaning  of  the  words, 
that  such  construction  would  leave  the  crime  entirely 
vunpunished. 

The  correctness  of  this  exposition  of  the  8th  section 
is  confirmed  by  those  which  follow. 

The  9th  punishes  those  citizens  of  the  United  States 
who    co-unit    the    ofTences     described     in  the    8th, 
under  colour  of  a  commission  or  authority  derived  from 
a  foreign  state.     Here   robbery  is    again    particularly 
specified. 

The  lOth  section  extends  the  punishment  of  death 
to  accessories  before  the  fact.  They  are  (^escribed 
to  be  those  who  aid,  assist,  advise,  &c.  &c  any  per- 
•on  to  "commit  any  murder,  rohhtry^  or  <  ther  piracy 
aforesaid.''  If  the  word  "aforesaid"  be  connected 
with  "murder"  and  "robbery,"  as  well  as  with 
^othcr  piracy,"  yet  it  seems  difficult  to   resist   the 
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1818       coQYiction  that  ihe  legislature  considered  piurder  and 
robbery  as  arts  of  piracy. 

The  11th  section  punishes  acccessories  after  the 
fact.  They  are  those  vrho,  **  after  any  murder,  fe- 
lony, robberiff  or  other  piracy  whatsoever,  aforesaid," 
shall  have  been  committed,  shall  furnish  aid  to  those 
by  \chom  ihe  crime  has  been  perpetrated.  Can  it  be 
doubted,  that  the  legislature  considered  murder,  fe- 
lony, and  robbery,  committed  ta  the  high  seas,  aspira- 
cies? 

If  it  be  answered,  that  although  this   opinion   was 
^'tertained,  yet,  if  the  legislature   was  mistaken,  those 
whose  duty  it  is  to  construe  the  law,  must  not  yield  to' 
that  mistake  ;  we  say,  that  when  the  legislature  mani- 
fests this  clear  understanding  of  its  own  intention,  which 

Th« crime ofintention  consists  with  its  words,  courts   are  bound  by 
rot)bciy,  at.    .. 
BMntiomd    in  It* 

dl^ss'^f.^^iS  Of  the  meaning  of  the  term  robbery,  as  used  in  the 
crime  ofrobbe  tatute,  we  think  no  doubt  can  be  entertained.  It  must 
17 aa  reoipiizf  ,  .       ,  »^.   .  .    .  .       1 

ed  and  defined  be  Understood  in  the  sense  in  which  it  is  recognized  and 

Uw.  denned  sit  common  law. 

rolbcrT^ra     '^^^  question,  whether  this  act  extend*  farther   than 

mitted  by    a  to  American  citizens,  or  to   persons  on   board  Ameri- 

gerioa  who  is  -..,.. 

01  a  citizen  of  can  vessels,    Of  to    offences    committed     against  cit- 

•n°  the  highzeos  of  the  United  States,  is  not  without  its  difficul- 
oTa  8hip**be  *^^*'  The  Constitution  having  conferred  on  congress 
ahr^/'*to"ub*'^®  P^^^^  ^^  defining  and  punishing  piracy,  there 
Jecu  of  a  focan  be  no  doubt  of  the  right  of  the  legislature 
not  pirae/'un  to  enact  laws  punishing  pirates,  although  they  may 
Unwpunwha^c  foreigners,  and  may  have  committed  no  particu- 
^ru*2f  ih!*"  offence  against  the  United  States.  The  only 
United  Sutas. 
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question  is, hastbe  legislature  enacted  such  a  law?      It§l8. 
Do  the  words   of  the  act  authorize  the  courts  of  the  un-       iji|^^ 
ion  to  inflict  its  penalties  on  persons  who  are  not  citU   U;  Slates 
sens  of  the  United  States,  nor  sailing  under   their  flag  J"^^^ 

nor  offending  particularly  against  them? 

The  words  of  the  section  are  in  terms  of  unlimited 
extent.  The  words  **any  person  or  persons/'  are 
broad  enough  to  comprehend  every  human  being. 
But  general  Wbrds  must  not  only  be  limited  to  cases 
within  the  jurisdiction^  of  the- state)  but  also  to  those 
objects  to  which  the  legislature  intended  to  appl^  them. 
Did  the  legislature  intend  to  apply  these  words  to 
the  subjects  of  a  foreign  power,  who  in  a  foreign 
ship  may  commit  murder  or  robbery  on  the  high 
seas? 

The  title  of  an  act  cannot  control  it's  won's,  but  may 
furnish  some  aid  in  showing  what  was  in  the  mind  of* 
the  legislature.  The  title  of  this  act  i^,  ^^an  act  for 
the  punishment  of  certain  crimes  against  the  United 
States."  It  would  seem  that  offences  against  the  Uni- 
ted States,  not  offences  against  the  human  race,  were 
the  crimes  which  the  legislature  intended  by  this  law 
to  punish. 

The  act  procerds  upon  this  idea,  and  uses  general 
terms  in  this  limiti'd  sense.  In  describing  those  wha 
may  commit  misprision  of  treason  or  felony,  the  words 
used  are  **any  person  or  persons  ;"  yet  these  words  are 
necessarily  confine!  to  any  person  or  persons  owing 
permament  or  temporary  allegiance  to  the  United 
States* 

The  8th  section  also  commences  with  the  words 
'^anjr  person  or  persons."  .  But  these  words  mutt    b« 
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1818.  liroiled  in  9oni«  o^ree,  ind  Ihe  intent  of  the  legiilatiirtf 

^^^  i^ill  determine  the  extent  of  this  limitation.  For  this  in- 

U.  States  ^*"*  ^*  o>"*l  examine  the  law.     The  sucr eeding  i 


▼  ber  of  *he   sentence  commences  with  the    words,  *Hf 

any  captain  or  mariner  of  any*  ship  or  other  f  essel, 
shall  piratically  run^away  with  such  ship  or  vessel,  or 
any  goods  or  merchandize,  to  the  value  of  fifty  dollars' 
or  yield  up  such  ship  or  vessel  voluntafHir  to  any  pi<^ 
rale." 

The  words '*any  captain,  or'n.anner  of  any  ship 
or  other  vessel,^' '  eomprehend  all  captains  and  mar- 
iners, as  entirely  as  the  words  '^any  person  or  persons,*' 
comprehend  the  whole  human  race.  Yet  it  would  be 
difficult  to  believe  that  the  legislature  intended  to 
punish  the  captain  or  mariner  of  a  foreig^n  ship, 
who  should  run  away  with  such  ship^  and  dispose 
of  her  in  a  foteij^n  port,  or  who  should  steal  any 
goods  from  such  ship  to  the  value  of  fifty  dollars,, 
or  who  should  deliver  her  up  to  a  pirate  when  he^ 
might  hare  defended  her,  or  even  according  to  pr^ 
vious  arrangement.  The  third  member  .of  the  sen* 
tencealso  begins  with  the  general  words  **any  sea* 
man.  But  it  cannot  be  supposed  that  the  legisla- 
ture intended  to  punish  a  seaman  on  board  , a  ship  sai- 
ling under  a  foreign  flag,  under  the  jurisdiction  of  a 
foreign  government,  who  shouLl  lay  violent  hands  up* 
on  his  commander,  pr  make  a  revolt  in  the  ship.  These 
are  offences  against  the  nation  under  whose  fl^^  the 
vessel  sails^  and  within  whose  particular  jurisdiction 
^11  on  board  the  vessel  are.  Every «  nation  provides 
for  such  offences  the  punishment  its  own  policy  may 
dictate ;  and  no  general  words  of  a  statute  ought  t» 
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be  construed  to  enlibrace  them  when  i^^mmitted  by  for-      181 8« 

eigners  against  a  foreign  government*  ^^T^^ 

That  the  general  words' of  the  two  latter  members  of  U.  States 

this  sentence  are  to  be  restricted  to  offences  committed     _.  ,^' 

Palmer, 
on  board  the'  vessels  of  the   United   States,  furnishes 

strong  reason  for  beliqving  that  the  legislature  intended 

to  impose  the  same  restriction  on  the  general  words 

used  in  the  ficai  member  of  the  sentence. 

This  construction  derives  aid  from  the  10th  section 
of  the  act.!  That  section  declares,  that  *^  any  person*^ 
who  shall  *' knowingly  and  wittingly  aid  and  assist,  pro- 
cure, command,  counsel,  or  advise,  any  person  or  per- 
sons, to  do  or  commit  any  murder  or  robbery,  &c.''  shall 
be  an  accessory  before  the  fact,  and,  on  conviction, 
shall  suffer  death. 

It  will  scarcely  be  denied  that  the  words  ^*  any  per. 
son,"  when  applied  to  aiding  or  advising  a  fact,  are 
as  extensive  as  the  same  words  when  applied  to  the 
commission  of  that  fact.  Can  it  be  believed  that 
the  legislature  intended  to  punish  with  death  the 
subject  of  a  foreign  prince,  who,  within  the  domi* 
nions  of  that  prince,  should  advise  a  person,  about  to 
sail  in  the  ship  of  his  sovereign,  to  commit  murder 
or  robbery  ?  If  the  advice  is  not  a  crime  within  the 
law,  neither  is  the  fact  advised  a  crime  within  the 
law. 

The  opinion  formed  by  the  court  on  this  subject 
might  be  still  fartlier  illustrated  by  animadversions  on 
other  sections  of  the  act.  But  it  would  be  tedious,  and 
is  thought  unnecessary. 

The  court  is  of  opinion  that  the  crime  qf  robbery, 
committed  by  a  person  on  the  high  seas,  on  board  of 

Vol.  hi.  81 
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1818.     any  ship  or   vessel  belonging  exclusively  to   subjects 

^'^JIJ^'^^     of  a  foreign  st'ite,  on  persons  within   a  vessel  belong* 

Upstates  ing  exclusively  to  subjects  of  a  foreign  stale,  is  not  a 

▼•  piracy  within  the  true  intent  and  meaning  of  the  act  for 

the  punishment  of  certain  crimes  against  the  United 

States. 

This  opinion  will  probably  decide  the  case  to  which 
it  is  intended  to  apply. 
-^^  ,  «  Those  questions  which  respect  the  rights  of  a  part  of 
warrajesiii  a  a  foreign  empire,  which  asserts, '^nd  is  contending  for 
•ne  part  ofits  independence,  and  the  conduct  which  roust  be  observ- 
»te»ii««tffiSn  ^ J  by  the  courts  of  the  union  towards  the  subjects  of 
bUshcd*  *'^*"8uch  section  of  an  empire  who  may  be  brought  before 
t^mment,  bimJ  the  tribunals  of  this  country,  are  equally  delicate  and 

•recti      iuclf^._      ,  J9  ^         J 

into  a  distinct  dime  ult. 

^T onurtt  (»r     As  it  is   Understood   that   the    construction   which 
iS^vwchlil^w  ^*'  been  given  to   the  act  of  congress,  will  render  a 

if  coimiiuted  particular  answer  to  them  unnecessary,   the  court  will 
fpivernmentas'^  •'^  ,, 

itknewed  by  only  observe,  that  such  questions  are  generally  rather 

and  •xecuiire  political  than  legal  in  theic  character.     They  belong 


4h^^™*JJJ,^5mare  properly  to  lnose  who  can  declare  what  the  law 
mentof 


g'»rem-  ' 

meniofihcjj.ghaii  'j^  .  ^.^q  can  place  the  nation  in  such  a  position 


with  respect  to  foreign  powers' as  to  their  own  jmlgr 
ment  shall  appear  wise  ;  to  whom  are  entrusted  all  ita 
foreign  relations  ;  than  to  that  tribunal  whose  power 
as  well  as  duty  is  confined  to  the  application  of  the 
rule  which  the  legislature  may  prescribe  for  it.  In 
such  contests  a  nation  may  engage  itself  with  the  one 
party  or  the  other— may  observe  absolute  neutrality — ^ 
may  recognize  the  new  state  absolutely — or  may  make 
a  limited  recognition  of  it.  The  proceeding,  in  courts 
myi3t  depend  so  entirely  on  the  course^  of  the  gOTem^ 
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ment^that  it  is  difficult  to  give  a  precisf  answer  tD  l«It» 
questions  wliich  do  not  refer  to  a  particular  nation, — 
It  may  be  said,  generally,  that  if  the  government  re- 
mains neutral,  anJ  recognizes  the  existence  of  a  civi^ 
war,  its  courts  cannot  consider  as  criminal  those  acts 
of  hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy.  To  decide 
otherwise,. would  be  to  determine  that  the  wnr  piose- 
cuted  by  one  of  the  parties  was  unlawful,  and  would  be 
to  arrange  the  nation  to  which  the  court  belongs 
against  that  party.  This  would  transcend  the  linilts 
prescribed  to  the  judicial  department.  _- 

It  follows  as  a   consequence,   from  this   '"••*»w  of  the  "'""ny  "^hich 

!_•      *  Ai     *  11  1  .       would besufl- 

subject  that  persons  or  vessels  employeu  *:.  the  service  cient  to  prove 

of  a  self  declared    government,  thus  acknowledged  to  pe^^Shaihl 
1>e  maintaining   its  separate  existence    by  war,  must  l>c Jl^iJJI^vleto* 
permitted  to  prove  the  fact  of  their  being  actually  em- •ft*«» »«*<'"■*• 
ployed  hi    such  service,  by  the  same  test ihiony  which  ihaiAeynrcin 
would  be  sufficient  to   prove  that   such  vessel  or   per- •  newly  creat- 
son     was  employed    irt    the  service  of  an    acknowl-*^^**^*"^"**''* 
edged    state.     The  seal   of  such   acknowledged   gov- 
ernment   cannot    be    permitted    to    prove    jtself;  but 
it  may  be  proved  by  some   testimony   as  the   nature  of 
the  case  admits;  and  the  fact  .that  such  vessel   or  per- 
son is  employed   may  be   proved  without   proving  the 
seal. 


Mr..  Justice  Johnson.  The  first  of  these  questions 
arises  on  the 'construction  of  the  first  division  of  the 
8th  section  oT  the  act  for  the  punishment  of  certain 
crimes. 
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t818.         That  act  comprbes  two  classes  of  cases,  the  se* 

^^Ij^  cond  of  which  may  again  b«  subdivided  into  two  di- 
•U.  Sutes  visions.  In  the  -  second  class  of  cases,  ^ach  crime  is 
▼•  specifically  described  in  the  ordinary  mode  of  defining 
crimeSi  and  so  far  the  constitutional  power  of  defining 
and  punishing  piracies  and  felonies  on  tlie  high  seas, 
is  strictly  complied  with.  But,  with  regard  to  the 
first  class  of  cases,  the  legislature  refers  for  a  defini- 
tion to  other  sources — ^to  information  not  te  be  found 
in  that  secUon  itself.  The  words  are  thes'* :  ''If  any 
persons  shall  commit,  upon  the  high  seas,  &c«  mur- 
der or  robbery,  or  any  other  offence,  which,  if  com- 
mitted in  the  body  of  a  county,  would,  by  the  laws 
of  the  United  States,  be  punishable  with  death,  &c. 
such  person  shall,  upon  conviction  thereof,  suffer 
death."  Thus  referring  to  the  common  law  defini- 
tion of  murder  and  robbery  alone,  or  to  the  common 
law  defiuition  of  murdef  and  robbery  with  the  superad- 
ded statutory  requisite  of  being  mlide  punishable  with 
death,  if  committed  on  land,  in  order  to  define  the 
offence  which,  under  that  section,  is  made  capitally  ^ 
punishable. 

The  crime  of  robbery  is  the  offence  char|red  in  thi« 
indictment,  and  the  question  is,  whether  it  must  not 
be  shown  that  it  mu^t  have  been  ttiade  punishable  with 
death,  if  committed  on  land,  in  order  to  subject  the  of- 
fender to  that  punishment,  if  committed  on  the  high 
seas.  And  singular  as  it  may  appear,  it  really  is  the 
fact  in  this  casc,^  that  these  mens'  lives  may  depend 
upon  a  comma  more  or  lesss  or  upon  the  question 
whether  a  relative,  which  may  take  in  three  antece- 
dents just  as  w^ll  a;p  one,  Aail  he  caofined  te 
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alone..  Upon  such  a  question   I  here   solemny  de-    ^^^ 
clare,  that  I  never  vrill  consent    to  take  the  life  of 
any  man  in  obedience  to  any  court ;  and  if  ever  fore 
ed  to  choose  between  obeying  this    court,  on  such  a 
poin^  or  resigning  my  commission,  I  would  not  hesi- 
tate adopting  the  latter  alternative. 

But  to  my  mind  it  is  obvious,  that  both  the  intent 
of  the  legislature,  and  the  construction  of  the  words^ 
are  in  favour  of  the  prisoners.  This,  however,  is  more 
than  I  need  contend  for,  since  a  doubt  relative  to  that 
construction  or  intent  ought  to  be  as  effectual  in  their 
favour,  as  the  most  thorough  conviction. 

When  the  intent  of  the  legislature  is  looked  into,  it 
is  as  obvious  as  the  light,  and  requires  as  little  reason- 
ing to  prove  its  existence,  that  the  object  proposed  was 
with  regard  to  crimes  which  may  be  committed  either 
*on  the  sea  or  land^  to  produce  an  uniformity  in  the 
punishment,  so  that  where  death  was  inflicted  in  the 
one  case,  it  should  be  inflicted  in  another.  And  con* 
gress  certainly  legislated '  under  the  idea,  that  the  pun* 
ishment  of  death  had  been  previously  enacted  foe  the 
crime  of  robbery  pn  land,  as  it  had  in  fact  been,  for 
murder,  and  some  other  crimes.  And  in  my  opinion) 
this  intent  ought  to  govern  the  grammatical  construc- 
tion, and  make  the  relative  to  refer  to  a]l  three  of 
the  antecedents,  murdery  roUery,  and  other  crAicf,  in- 
stead of  being  confined  to  the  last  alone.  That  it  may 
be  so  applied  consistently  with  grammatical  correct^ 
ness,  no  one  can  deny;  and  if  so^  in  favarem  vUm^ 
we  are,  in  my  opinion,  legally  bound  to  give  it 
that  construction.  Again  ;  there  is  no  reason  to 
think  that  the  word  otter  is.  altogether  a  eQpertttUMrary 
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1818.  tnember  of  the  sentence.  To  give  the  construction  con- 
^"^mfy^  tended  for  in  behalf  of  the  United  States,  that  word 
U.  States  niu^t  be  rendered  useless  and  inoperative ;  the  sen- 
_7'  tence  has  the  same  meaninc;  wiih  or  without  it.  But 
if  we  retain  it,  and  substitute. its  definition,  or  examine 
its  effect  upon  the  menning  of  the  terms  associated  with 
it,  we  then  have  the  following  results  :  other  is  common- 
ly defined  to  mean  not  the  samc^  or  (what  is  certainly 
synonymous,/  not  before  mentioned.  With  this 
expression,  the  sentence  would  ifead  thus  :  "murder,  or 
robbery,  or  any  offence  not  before  mentioned,"  for 
'  which  the  punishment  of  death  is  ly  hw^  inflicted. 
And  as  the  use  of  the  comma  is  exceedingly  arbitrary 
and  indefiite,  by  expunjring  nil  the  comknns  from  the 
sentence  the  meaning  becomes  rlill  more  obvious.  Or, 
if  instead  of  substiutingihe  words  not  before  mentioned, 
we  introduce  the  single  term  un enumerated ^  in  the  sense 
of  which  the  term  otter  is  unqutstionnbly  used  by  the 
legislature,  the  conclusion  becomes  irresrstible  in  favour 
ofithe  prisoners.  There  is  another  view  of  this  sub- 
ject that  leaiii  to  the  same  conclusion  ;  by  supplying 
an  obvious  elision,  the  same  meaning  is  given  to  this 
section.  The  word  other  is  responded  to  by  ttan,  and 
the  repetition  of  the  excluded  words  is  understood. 
Thus, in  the  case  before  us,  by  supplying  the  elision, 
we  "make  murder,  robbeiy,  or^ny  crime  other  than 
murder  or  robbery,",  made  punishable,  &c,  the  signi- 
fication of  which  words,  had  they  been  used,  would  have 
left  no  doubt. 

There  are  several   inconsistences  growing  out   of  a 
construction     unfavourable  to  the    prisoners,    which 
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merit  the  most   serious   consideration.      The    first   is^       1818. 
the  most  sanguinary  character  tliat  it  gives  to  this  law    ^^JT^*^ 
in  its  operation  ;   for  it  is  literally  true,  that  under  it  a    [j,  Sutes 
whole  ship's  crew   may    be  consigned  to  the  gallows,  .      ^• 
for  robbing  a  vessel  of  a  single  chicken,  even  although 
a  robbery  committed  on  land  for  thousands,   may  not 
have  been  made    punishable   beyond  whipping  or  con- 
finement.    If  natural  reason  is  not   to  be  consulted  on 
this  point,  at   least  the    mild  and    benignant    spirit    of 
the  laws  of  the   United  Slates  merits  attention.     With 
regard  to  the  mail  tliis   inconsistency  actually^  may  oc- 
cur under  existing  laws,  should  the  mail   ever  again 
be   carried  by  water,  as  it  basbeen  formerly.     This 
cannot  be  consistent  \^ith  the  intention  of  the  legisla- 
ture. 

But,  it  is  contended,  if  conpjress  had  not  intended 
to  make  murdor  and  robbery  punishable  with  death^ 
independently  of  tlu*  circumstance  of  those  olfences 
bein<y  so  made  ]iunis!ia!)lc  when  committed  on  land^ 
thev  would  have  omitteil  those  specified  crimes  al- 
together from  t!iis  section,  and  have  erracted  gene- 
rally, that  all  crimes  mado  puaiflihable  with  death  on 
land  should  be  punishable  with  acath  if  committed  on 
the  seas,  without  enuniejating  murder  and  robbery. — 
This  is  fair  reaso'.iing;  and  in  any  case  but  one  of  life 
and  death,  it  might  hue  soiT>e  weight.  But  in  no  case 
very  groat  wciglj*;  bi^cause,  in  that  respect,  a  legislature 
is  su'>ject  to  no  lawsr  in  the  selection  of  the  course  to  be 
pursued.  In  this  cns3,  the  obvious  f\ict  is,  that  they 
commenced  enumerating,  and  fearing  some  omission 
of  crimes  then  supposed  subject  by  la»v  to  death,  these 
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18lt.    .  general  deneriptiTe  words  are  resorted  to.     But  cTery 
^■^JJj^^     other  crime  that  this  division  of  the  section  comprises 
U.  tetes  '^'ra*  punishable  with  death,  both  these  which  precede 
^'         robbery  in  the  enumeration^  and  those  >fthich  come  af- 
ter.   Robbery,  except  in  case  of  the  mail,  stands  alone; 
and,  no  doubt,  was  introduced  under  the  idea,  that  that 
also  had  the  same  punishment  attached  to  it.     If  it  had 
not,  in  fact,  then  it  was  the  case  on  which  the  legisla- 
ture intended  to  act;  and  according  to  my  views  of  the 
gprammatical  or   philological  construction   of  the  sen- 
tence,  it  is  one  on  which  they  have  not  acted..    This 
construetion  derives  considerable  force,  also  from  the 
consi  deration  that  this  act  ,(•  framed  on  the  model  of 
the  British  statute,  which  avowedly 'had' this  uniform!* 
ty  for  its  object. 

The  second  question  proposed  in  this  case  is  one  on 
which,  I  .presume,  ther^  ran  be  no*  doubt.  For  the  de« 
finition  of  robbery  under  this  act  we  must  look  for  the 
definition  of  the  term  in  the  commoii  law,  or  we  will 
find  it  no  where;  and,  according  to  my  construction, 
superadd  10  t|Mit  definition  the  ciicumstance  of  its  be- 
ing made  punishably  with  death,  under  the  laws  of 
the  United  States,  if  comrattled  on  land,  and  you  have 
described  the  oflTence  mnde  punishable  under  this 
section. 

There  are  eleven  questions  certified  from  the  circuit 
eourt  of  Massachusetts;  but  of  those  eleven,  these 
two  only  appear  to  me  to  arise  Mt  of  the  case.  The 
transeript  contains  nothing  but  the  indictment  and 
impannelling  of  the  jury.  No  motion;  no  evidence; 
no  demurrer  art  temuy  or  case  stated,  appears  upon  the 
transcript,  on  whieh  the  remaining  questions  could 
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fcriM.    On  the  indictment  the  two  first  questions  might      ]^|g^ 

well  have  been  raised  by  the  court  themselves,  as  of    v-'^v^^^ 

Th« 
counsel  for  the  prisoners  ;  but  as  far  as  appears  to  this  ^   gjli^ 

eourt,all  the  other  questions  might  as  well  have  bpen        v. 

raised  in  any  other  case.     I  here  enter  my  protest     Palnler. 

against  having  these  general   questions  adjourned  to 

this  court.  We  are  constituted  to  decide  causes,  and  not 

to  discuss  themes,-  or  digest  systems.     It  is  true,  the 

woids  of  the  act,  respecting   division   of  opinion  in  the 

circuit  court,  are  general ;  but  independently  of  the  con-^ 

aideration  that  it  was  not  to  be  expected  that  the  court 

could  be  divided,  unless  upon  questions  arising  out  of 

some  cause  depending,  Hkm  words  in  the  first  proviso, 

'^  that  the  cause  may  be  proceeded  in,"  plainly   show 

that  the  questions  contemplated  in  the  act  are  questions 

arising  in  a  cause  depending ;  and  if  so,  it  ought  to  be 

shown  that  they  do  arise  in  Die  cause,   and   are  not 

merely  hypothetical.     In  the  case  of  Martin  v.  Hunter,« 

this  court  expressly  acted  upon  this  principle,  when  it 

went  into  a  consideration  of  the  question,  whether  any 

estate  existed  in  the  plaintiff  in  error,  bffore  it  would 

consider  the  question  on  the  co/urtruction  of  the  treaty, 

as  applicable  to  that  estatf  • 

If,  however,  it  becoues  necessary  to  consider  the 

other  questions  in  this  case,  I  will  lay  down  a  few  gene* 

ral  principles,  whifch,  I  believe,  will  answer  all :  1.  Con 

fpreii  can  inflict  punishment  on  offences  committed  ^ 

board  the  vessels  «f  Ike  United  States,  or  by  citizens  nf 

the  United   States,  any  where ;  but  congress    cannot 

I  that  piracy  which  ia  not  piracy  by  the  law  af  na* 

•  7  Crmekt  MS.     duU,  fd.  1»  p.  904. 

yp%.  in.  tt 
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ItlS-       fion5,  in  order  to  give  jurisdiction  to  its  6wn  courts  over 
such  offences. 

2.  When  open  war  exists  between  a  nation  and  its 
subjects,  the  subjects  of  the  revolted  country  are  no 
more  liable  to  be  punished  as  pirates,  than  the  subject^ 
•who  adhere  to  their  allegiance;  and  whatever  immunity 
the  law  of  nations  gives  to  the  ship,  it  extends  to  aU 
who  serve  on  board  of  her,  excepting  (ftily  the  respon- 
sibility* of  individuals  to  the  laws  of  their  respectiv^ 
countries. 

3.  The  proof  of  a  commission  is  not  necessary  to 
exempt  an  individual  servin(^  on  board  a  ship  engaged 
in  the  war,  because  any  shipdf  a  belligerent  may  capture 
an  enemy  ;  and  whether  acting  under  a  commission  or 
not,  is  an  immaterial  question  as  to  third  persons:  he 
must  answer  that  to  his  own  government,  Tt  is  only 
necessaiy  to  prove  two*  facts. :  1st.  The  existence  ol 
open  war:  2dly.  That  the  vessel  is  really  documented, 
owne:i,  and  coromanrled  as  a  belligerent  vessel,  and  not 
affectedly  so  for  piratical  purposes. 

4.  For  proof  of  property  and  documents,  it  is  not  to 
be  expected  thnt  any'Wtter  evidence  can  be  produced 
than  the  seal  of  the  revolted»country,  with  such  rea. 
sonabie  evidence  as  the  case  may  admit  of,  to  prove  it 
to  be  known  as  such;  and  a  seal  once  proved,  or  admit- 
tfjjt  to  a  court,  ought  afterwards  to  b^  acknowledged  by 
tB%  court  officially,  at  least,  as  ^gainst  the  party  who 
has  once  acknowledged  it. 

Certificate. — Tiiis  cause  came  on  to  be  heard 
on  the  triinscript  of  the  record  of  the  circuit  court  of 
the  United  States,  for  the  district  of  Massachusetts, 
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tei  on  the  questions  on  i^hich  the  judges  of  that 
court  were  divided;  and  was  argued  by  counsel  on 
the  part  of  the  United  States.  On  consideration 
whereof,  this  court  is  of  opinion  that  a  robbery  com- 
mitted on  the  high  seas,  nllhough  such  robbery,  if 
comm'itted  on  land,  would  not,  by  the  laws  of  the 
United  States,  be  punishable  with  death,  is  piracy 
under  the  eighth  section  of  an  act  entitled,  **an  act  for 
the  punishment  of  certain  crimes  against  the  United 
States;"  and  that  the  circuit  courts  of  the  United 
States  have  juiisdiction  thereof.  And  that  the  crime 
of  robbery,  as  mentioned  in  *he  said  act  of  congress,  is 
the  crime  of  robbery  as  recognized  and  defined  at  com- 
mon law 

This  court  is  further  of  opinion,  that  tlie  crime  of 
robbery,  committed  by  a  person  on  the  high  seas,  on 
board  of  any  ship  or  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state,  on  persons  within  a  vessel 
belonging  exclusively  to  subjects  of  a  foreign  state,  is 
not  piracy  within  the  true  intent  and  meaning  of  the 
act,  entitled,  "an  act  for  the  punishment  of  certain 
crimes  against  the  United  States,"  and  is  not  punisha- 
ble in  the  courts  of  the  United  States. 

This  court  is  further  of  opinion,  that  when  a  civil 
war  rages  in  a  foreign  nation,  one  part  of  which  se- 
parates itself  from  the  old  established  government* 
and  erects  itself  into  a  distinct  government,  the  courts 
of  the  union  must  view  such  newly  constituted  go- 
vernment  as  it  is  viewed  by  the  legislative  and  exe- 
cutive departments  of  the  government  of  the  United 
States,  tf  the  government  of  the  union  remains  neutral, 
but  recognizes  the  existence  of  a  civil   war,  the  courts 
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ItiS.      of  the  mum  caonot  consider  as  erimiiial  iBose  acts  of 
^"Z^^^    hostUity^  which  war  authorizes,  and  which  the  new 
U.  Stalls  gOTemment  may  direct  a^unst  its  enemj.     in  general^ 
▼.         the  same  testimony  which  wonld  be  sui&cient  to  prore 
that  a  Tcssel  or  a  person  is  in  me  senrice  of  an  ac- 
knowledged state,  most  be  admitted  to  prove    tnat. 
a  ressel  or  person  is  m  tlie  serrice  of  such  newly 
erected  Koveroment.     Its  seal  cannot  be  allowed  to 
tvove  itself,  but  may  be  prored  bv  such  testimony  i|s 
the  nature  of  the  case  admits.     And  thr  fiict  that  a  re»^ 
sel  or  person  is  in  me  senrice  of  such  goyemment  maj 
be  established  otherwise,  should  it  be  impracticable  to 
prore  the  seaL 

All  which  is  ordered  to  be  certified  to  the  circuit 
court  of  the  United  States  for  the  district  of  Massa- 
chusetts. 
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NOTE  r. 

BOCUMENTil  ON  THE  SUBJECT   OF    BLCfcKADEl. 

Extract  of  a  Letter  from  Mr,  Eing,  MimMUr  PlempoUniiary  cf 
the  United  Statee  at  London,  to  Mr.  Pickering,  Secretary  of 
State^  dated  IjondoHf  July  nth,  1199. 

**SiTBif  or  eight  of  our  Tes8elt>,  laden  with  valuable  cargoes, 
have  been  lately  captured,  and  are  still  detained  for  adjudica- 
tion ;  these  vessels  were  met  in  their  voyages  to  and  from  tho 
Dutch  ports  declared  to  be  blockaded.  Several  notes  havo 
passed  between  Lord  Grenville  and  me  upon  this  subject,  with 
the  view,  on  my  part  of  establishing  a  more  limited  and  rea- 
sonable interpretation  of  the  law  of  blockade  than  is  attempted 
to  be  enforced  by  the  English  government.  Nearly  one  hun- 
dred Danish,  Russian,  and  other  neutral  ships  have,  within  a 
few  months,  been  in  like  manner  intercepted,  going  to  and  re. 
turning  from  the  United  Provinces.  Many  of  them  as  well  as 
some  of  ours,  arrive^  in  theTexel  in  the  course  of  the  last 
winter,  the  severity  ol  which  obliged  the  English  fleet  to  re- 
turn to  their  port^  leaving  a  few  frigates  only  to  make  fhorl 
cruises  off  the  Texel  as  the  season  would  allow. 

My  object  has  been  to  prove,  tliat  in  .this  situation  of  the  in^ 
vesting  fleet,  there  c«n  be  no  eflective  blockade,  which,  in  my 
opinion,  cannot  be  said  to  exist  without  a  competent  force  sta- 
tioned, and  present,  at  or  near  the  Entrance  of  the  blockaded 
port. 
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Exhmd  cf  m   LdUrfnmMr.  King  to  Lord  JGrmmttty  iaUd 
Dmomng-dmif  iMmJamj  Hby,  tSdf  1799. 

^It  MeniB  scarce]  j  necessary  to  obsenre,  that  the  prasenee  of 
m  competent  force  is  essential  to  constitute  a  blockade ;  and 
although  it  is  usual  for  the  belligerent  to  give  notice  to  neutral 
nations  whtsn  he  institutes  a  blockade*  it  is  not  customary  to 
giro  any  notice  of  its  discontinuance ;  and , that,  consequently , 
the  presence  of  the  blockading  force  is  the  natural  criterion  by 
which  the  neutral  is  enabled  to  ascertain  the  existence  of  the 
blockade ;  in  like  manner  as  the  actual  investment  of  m  l»e<- 
sieged  place  is  the  only  evidence  by  which  we  decide  whether 
the  siege  is  conunued  or  raised.  A  siege  may  be  ooniroenced, 
raised,  recommenced,  and  raised  again,  but  its  existence  at  any 
precise  time  must  always  depepd  upon  the  fact  of  the  presence  * 
of  an  investing  army .  This  interpretation  of  the  law  of  block- 
ade is  of  peculia*  importance  to  nations  situated  at  a  great  dis- 
tance from  eacn  other,  and  between  whom  a  considerable 
length  of  time  is  necessary  to  send  and  receive  informatioo.** 


Exiracirfu  LdUr/Hm  Mr.  MarskaU,  ateniary  of  aud€^  U 
Mr.  Kmffdaied  Seplmb^  SOfA,  1800. 

*<2dly.  Thx  right  to  confiscate  vessels  bound  to  a  blockaded 
port  has  been  unreasonably  extended  to  cases  not  coming  with- 
in the  rule,  as  heretofore  adopted. 

On  principle  it  might  well  be  questioned,  whether  this  rule 
can  be  applied  to  a  place  not  completely  invested  by  land  as 
well  as  by  sea.  If  we  examine  ihe  reasoning  on  which  is  found- 
ed the  right  to  intercept  and  confiscate  supplies  designed  for  a 
blockaded  town,  it  will  be  difficult  to  resist  the  conviction,  that 
itseztenjiion  to  towns  invested  by  sea  only  is  an  unjustifiable 
encroachment  on  the  rights  of  neutrals.  But  it  is  not  of  this 
departure  from  principle,  a  departure  which  has  received  some 
sanction  from  practice,  that  we  mean  to  complain.    It  is^.that 
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ports  not  efiectually  blockaded  bj  a  force  capable  of  complete- 
ly iavetdng  them,  have  yet  been  declared  in  a  state  of  block. 
^^  and  rtssels  attempting  tb  enter  thereiii  have  been  seized, 
and  on  that  account  conBscated. 

This  is  a  vexation  proceeding  directly  fiom  the  government, 
and  which  may  be  carried,  if  not  resisted,  to  a  very  injuiious 
extent.  Otir  merchants  have  greatly  complained  of  it,  with 
respect  to  Cudiz  and  the  ports  of  .Hc^Und. 

If  the  effectiveness  of  the  blockade  be  dispensed  with,  then 
every  port  of  all  the  belligerant  po^rers  may,  at  all  timcts,  be 
declared  in  that  state,  and  the  commerce  of  neutrals  be  there* 
by  subjected  1o  \miversal  •  capture.  But  if '  this  principle  be 
strictly  adhered  to,  the  capacity  to  blockade  will  be  limited  by 
Che  naval  force  of  the  belligerent,  and,  of  consequence,  the 
mischief  to  neutral  commerce  canpot  be  very  extensive.  It  is 
therefore  of  the  last  importance  to  neutrals,  that  this  principle 
be  maintained  unimpaired. 

I  observe  that  you  have  pressed  this  reasoning  on  the  Bri-^ 
lish  minister,  who  replies,  tha^  an  occasional  absence-  of  a  fteet 
from  a  blockaded  port  ought  not  to  change  the  state  of  the 
place. 

Whatever  force  this  observation  may  be  entitled  to,  where 
that  occasional  absience  has  been  produced  by  accident,  as  a 
storm,  which  for  a  moment  blows  off  the  fleet,  and  forces  it 
from  its  station  which  station  it  immediately  resumcH,  I  am  per-, 
soaded,  that  where  a  part  of  tlia  fleet  is  applied,  though  only  for 
a  time  to  other  objects,  or  comes  into  port,  the  very  principle, 
requiring  an  effective  blockade,  which  is,  that  the  mischief  can 
then  only  be  co-extensivc  with  the  naval  force  of  the  bellige- 
rent, requires,  that  daring  such  temporary  absence,  the  com- 
merce of  neutrals  to  the  place  should  be  free." 
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Extrad  of  a  Utter  from  Mr,  Madison  to  Mr.  Charla  Pinkney, 
minister  pUnipoitnHary  of  the  United  Slates,  at  Madrid,  daiei^ 
Department  of  Statt,  Washington,  October  "^dth,  1801. 

(  •**The  pretext  for  the  seizure  of,  our  vessels  seems  at  pre- 
sent to  be,  that '  Gibraltar  has  been  proclaimed  in  a  state  of 
blockade,  and  that  the  vessels  are  bound  to  that  port.  Should 
the  proceeding  be  avowed  by  ibe  Spanish  government,  and  de- 
fended on  that  ground,  you  will  be  able  to  reply : 

1st.  Tliat  ihe  proclamation  was  made  as  far  back  as  the  15th 
of  February,  1800,  and  has  not  since  been  renewed;  tlial  it 
was  immediately  protested  against  by  the  American  and  oiher 
neutral  ministers  at  Madrid,  as  not  warranted  by  the  real  state 
of  Gibraltar,  and  that  no  violations  of  neutral  commerce  having 
tUlowed  the  proclamation,  it  was  reasonably  concluded  to  hav^ 
been  father  a  menace  against  the  enemies  of  Spain,  than  a 
jnoasure  to  be  carried  into  execution  against  her  friends. 

2d.  That  the  state  of  Gibraltar  is  not,  and  never  can  be,  ad- 
odtted  by  the  United  Stales  to  be  that  of  a  real  blockade.  In 
this  doctrine  they  are  supported  by  the  law  of  nations,  as  laid 
down  in  the  most  approved  commentators,  by  every  treaty 
which  has  uudertaken  to  define  a  blockade,  particularly*  those 
of  latest  date  among  the  maritime  nations  of  Europe,  and  by  the 
•sanction  of  Spain  herself,  as  a  party  to  the  armed  neutrality  in 
ifae  year  1781.  The  spirit  of  articles  XV.  and  XVI.  ot*  the  trea- 
ty between  the  United  Sutes  and  Spain  mtiy  also  be  appeajed 
to  as  &voring  a  liberal  construction  of  the  rights  of  the  patties 
in  such  cases.  In  fact,  this  idea  of  an  investment,  a  seige  or  a 
•blockade,  as  collected  from  the  authorities  referred  to,  neces- 
sarily results  from  the  force  of  those  terms ;  and  though  it  has 
been  sometimes  groesty  violated  or  evaded  by  powerful  nations 
in  pursuit  of  favorite  objects,  it  has  invariably  kept  its  place  io 
.the  co^e  ot  public  law,  and  cannot  be  shown  to  have  been  ex- 
ipreraly  renounced  in  a  single  stipulation  between  particular 
.nations. 

*$M  lat«  IrtatiM  b«twt«n  Ruitia  and  Swettfen,  anH  Mitten  Ruasia 
Iks  Gnat  Britain. 
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3.  That  the  situation  of  the  naval  force  at  Algesiras,  in  re* 
latiob  to  Gibraltar,  has  not  tlie  shadow  of  likeness  to  a  blocka(fe# 
as  truly  and  legally  defined.  This  force  cfrn  neither  be  said  to 
invest,  besiege,  or  blockade  the  garrison,  nor  to  guard  the  en*^ 
trance  into  the  port.  On  the  contrary,  the  gunboats  infesting 
our  commerce  have  their  stations  in  another  harbour,  separated 
from  that  of  Gibraltar  by  a  considerable  bay  ;  and  are  so  far 
from  beleaguering  their  enetny  nt  that  place,  and  rendering  the 
entrance  into  it  dangerous  to  others,  that  they  are,  and  ever 
since  the  proclamation  of  the  blockade  have  been,  for  the  most 
part,  kept  at  n  distance  by  a  superior  naval  force,  which  makef 
it  dangerous  to  themselves  to  approach  the  spot. 

4th.  That  the  principle  on  which  the  blockade  of  Gibraltar 
is  asserted,  is  the  more  inadmissible^  as  it  may  be  extended  to 
every  other  place,  in  passing  to  which  vessels  must  sail  within 
the  view  and  reach  of  the  armed  boats  belonging  Uy  Algesiras. 
If,  because  a  ne^itral  vessel  bound  to  Gibraltar  can  be  annoyed 
and  put  iq,  danger  by  waylaying  cruizers,  which  neither  occupy* 
the  entrance  into  the  harbour,  nor  dare  approach  it,  and  by 
reason  of  that  danger  is  liable  to  capture,  every  part  of  the 
Mediterranean  coasts  nnd  blands,  to  which  neutral  vessels  must 
pass  through  the  same  danger,  may  with  equal  reason  be  pro* 
claimed  in  a  state  of  blockade,  anJ  the  neutral  vessels  bound 
thereto  made  equally  liable  to  capture  :  Or  if  thtf  armed  vessels 
from  Algesiras  alone  should  be  insufficient  to  create  this  dan- 
ger  in  passing  into  the  Mediterranean,  other  Spanish  vessels, 
co-operating  from  other  stations,  might  produce  the  effect,  and 
the  ports  thereby  not  only  blockade  any  particular  port  of  any 
particular  nation,  l}ut  blockade  at  once  a  whole  sea  surrounded 
by  many  nations.  Like  blockades  might  be  proclaimed  by  ^ny 
particular  nation,  enabled  by  its  naval  superiority  to  distribute 
its  ships  at  the  mouth  of  the  same,  or  any  similar  sea,  or  across 
channels  or  arms  of  the  sea,  so  as  to  make  it  dangerous  for  the 
commerce  uf  other  nations  to  pass  to  its  destination.  These 
monstrous  consequences  condemn  tho  principle  irorn  which 
they  iOow,  and  ought  to  unite  against  it  every  nation,  Spain 
among  the  rest,  which  has  an  interest  in  the  rights  of  the  sea.. 
Of  this,  Spain  Herself  appears  tQ  have  been  sensible  in  the  year 
1780,  when  she  yielded  to  Russia  ample  aatia&ctidn  for  ut 
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tares  of  her  Vessels  made  under  the  pretext  of  i  general  Uoek* 
ade  of  the  Mediterranean,  and  followed  it  with  her  accesnon 
to  the  definition  of  a  blockade  contained  in  the  aimed  neutimli- 

6tb.  That  the  United  States  have  the  stronger  groand  for  r»* 
monstrattng  against  the  annoyance  of  their  vessels,  on  their  "waj 
.  to  Gibraltar,  inasmuch  as,  with  very  few  ilxceptions,  their  ob- 
ject is  not  to  trade  there  for  the  accommodation  of  the  garri- 
son, but  merely  to  seek,  advice  or  convoy,  for  their  own  accom- 
modation, in  the  ulterior  objects  of  their  voyage.  In  disturb- 
log  their  coursi  to 'Gibraltar,  therefore,  no  real  detriment  results 
to  the  enemy  of  Spain,  whilst  a  heavj  one  is  committed  on  h«r 
friends.  To  this  consideration  it  may  be  added,  that  the  real 
object  of  the  blockade  is,  to  subject  the  enemy  to  privations, 
which  may  co-operate  with  external  force  in  compelling  then 
to  surrender  ;  an  object  which  caifnot  be  alleged  in  a  casie, 
where  it  is  well  known  that  Great  Britain.cin,  and  does  at  all 
times,  by  her  command  of  the  sea,  secure  to  the  garrison  of  Gib- 
raltar eveiy  supply  which  it  wants. 

6th.  It  is  observable  that  the  blockade  of  Gibraltar  is  rested 
l>y  the  proclamatidn  on  two  considerations  :  one,  that  it  is  ne- 
cessary to  prevent  illicit  traffic,  by  means  of  neutral  vessels,  be- 
tween Spanish  subjects  and  the  garrison  there  :  the  other,  that 
it  is  a  just  reprisal  on  Great  Britain  for  the  proceedings  of  her 
naval  armaments  against  Cadiz  and  St.  Lucar.  The  first  can 
surely  have  no  weight  with  neutrak,  but  on  a  supposition, 
never  to  be  allowed,  that  the  resort  to  Gibraltar,  under  actoal 
eireumstances  is  an  indulgence  from  Spain,  not  a  nghc  of  their 
own  ;  the  other  consideration,  without  examining  the  analogy 
between  the  cases  referred  to  and  that  of  GibnUtar,  is  aqoally 
without  weight  .with  the  United  States,  against  whom  no  right 
can  accrue  to  Spain  from  its  complaints  against  Great  Britain: 
unless  it  could  be  shown  that  the  United  States  were  in  an  un- 
lawful collusion  with  the  latter ;  a  charge  which  they  well 
know  that  Spain  is  too  just  and  too  candid  to  insinuate.  It  can- 
not even  be  said  that  the  United  States  have  acquiesced  in  the 
depredations'committed  by  Great  Britain,  under  whatever  pre- 
t<*Tta  on  their  lawful  commeree.    Had  *^ia  indeed  been  th» 
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cafe,  the  acquiescence  ought  to  be  regarded  u .  a  aacrificd^ 
made  by  prudence  to  a  love  of  peace,  of  whicb  al!  nations  fur* 
nish  occasional  examples,  and  as  inTolving  a  question  between' 
the  United  States  and  Great  Britain,  of  which  no  other  natioP 
could  take  advanUge  against  the  former.  But  it  may  be  truly 
affirmed,  that  no  such  acquiescopce  hasiaken  plac*;.  The  Uni« 
ted  Slates  have  souglit  redress  for  injuries  from  Groat  BritaiOf 
as  well  as  from  other  nations.  Tliey  have  sought  it  by  the  meaof 
which  appeared  to  themselveis,  tlie  only  rightful  judges,  to  to 
%e  best  suited  to  their  object :  and  it  is  equally  certai<i«  thajT 
redress  haa  in  some  measure  been  obtaibtd,  and  that  the  pur^ 
suit  of  complete  redress  is  by  no  mt^ans  abandoned. 

7ib.  Were  ivaJinitted  thiAtlio  circumstances  of  Gibraltar,  in 
February,  1809,  the  date  of  the  Si>anish  proclamation,  amount* 
ed  to  a  real  blockade,  and  that  th»  proclamation  was  therefore 
obligatory  on  neutrals;  and  were  it  also  admitted,  that  the  pre- 
aent  circumstances  of  tliat  place  amount  to  a  real  blockadOf 
(neither  of  which  can  be  admitted,)  till  the  conduct  of  the  Al» 
gesiras  cruizers  is  altogether  illegal  and  unwarrantable.  It  i/i 
illegal  and  unwarrantable,  because  the  ftirce  of  the  proclama* 
tiqn  must  have  expired  whenever  tlio  bl4ickade  was  actually 
raised,  as  must  have  been  unquestiunably  the  case  since  the 
date  of  the  proclamation,  particularly  and  notoriously  when  the 
port  of  Ahgcsiras  itself  was  lately  entered  and  attacked  by  a 
British  fleet,  and  because,  on  a  rcicwal  of  the  blockade,  either 
anew  proclamation  ought  to  have  issued,  or  the  vessels  ma- 
king for  Gibraltar  ought  to  have  been  premonished  of  their 
danger,  and  permitted  to  change  their  course  aa  they  might 
think  pioper.  Among  the  abuses  comimttcd  under  the  prietezt 
of  war,  nono  seem  to  have  been  carried  to  a  greater  extraritf* 
gance,  or  to  threaten  greater  mischief  to  neutral  commerce, 
thin  the  attempts  to  substitute  fictitious  blocKades  hv  procla* 
mation,  for  real  blockades  formed  according  to  the  law  of  na- 
tions; and,  consequently,  none  against  which  it  is  morenecea- 
Sary  for  iicatral  mtionslo  remonstrate  efTcctually,  bofore*the 
innovations  acquire  maturity  and  authority  from  repetitions  OA 
one  side*  and  silent  acquiescence  on  the  other/* 
Vot.  III.  « 


JHr.  Smitkf  Semtaryof  tkt  Nm9y,  to  CommoJore  Prtttt^ 
Aary  Dtparlmeiilf  FtKA^  1S04. 

Yoim  letter  of  iho  r9th  of  No?emW»  eucloshig  your  eir- 
euUr  notification  of  the  bk>cka(lo  of  the  port  of  Tripoli,  I  have 
received. 

Sensible*  aa  you  mnst  be,  that  it  is  tlie  inierest,  as  well  na 
the  disposition  of  the  ITnited  Statea.  to  maintain  the  ri^ia  o^ 
neutral  nations^  fou  will,  I  truat,  caiMioiialy  aroid  whatever 
may  appear  to  yotf  •>  l>c  incompatible  %vith  those  rights.  It  is, 
however,  deemed  oece8:<ary,  and  I  am  charged  by  the  Preaident 
to  atate  to  you,  what,  in  his  opinion,  characterises  a  blockade. 
I  bavtf  therefore  to  inform  yon,  that  the  trade  of  a  neutral  id 
articles  not  contraband,  cannot  be  rightfully  obatructed  to  any 
port,  not  actually  blockaded  by  a  force  «o  disposed  heibre  it,  aa 
to  create  an  evident  danger  of  entering  it.  Whenever,  there- 
fbre,  you  ahall  have  thus  formed  a  blockade  of  the  port  of  Tri* 
foli,  you  will  have  a  riyht  to  prevent  any  vessel  f^otn  enferinf^ 
It  and  to  capture,  for  adjudicstion,  any  vessel  that  shall  attempt 
to  enter  the  aame»  with  a  knowledge  of  the  exisfencc  of  the 
blockfede.  Vou  wHI,  however,  not  take  aa  prize  any  >essel 
attempting  to  enter  the  p:>rt  of  Tripoli,  without  such  know- 
Ibdge;  but,  in  every  case  of  an  attempt  to  enter,  without  a  pre* . 
viotia  knowledge  of  tlie  existence  of  the  blocknde,  you  will  give 
the  commanding  officer  of  such  vessel  noiire  of  such  blockadet 
and  forewarn  hitn  from  entering.  And  if,  after  such  a  notifi- 
cation, such  vessel  shou  Id  again  attempt  to  enter  the  smne  |K>rt; 
you  will  be  justifiable  in  sending  her  into  port  for  adjudication. 
You  will,  sir,  hence  |>erceive  that  you  are  to  consider  your  cir- 
cular communication  to  the  neutral  powersi  not  as^an  evidence 
that  every  per:K>n  attempting  to  enter  has  previous  knowledge 
of  the  blockade*  but  merely  oa  a  friendly  notification  to  them  of 
the  blockade,-  in  order  thnt  they  might  make  the  necessary  ar- 
rangements for  the  discontinuance  of  all  Commerce  with  auch 
blockaded  port.     V  am,  dtc.  ^c. 

(Signed)  R.  SmTTL 

Cammodort  PrtA/a, 
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(copy.) 
Mr,  Mtrnf  h  Mr.  Madiscm. 

WashkigUm,  J^il  13,  16Q4. 
Sir, 

Mr.  Thornton  not  having  failed  to  transmit  to  his  majesty's 

governmenit  an  account  of  the  representation  which  you  were 

pleased  to  address  to  him,  onder  the  dale  of  the  S7lh  of  Octo* 

ber,  last  year,  respecting  the  blockade  of  the  islands  of  Martin** 

ique  and  GaUdatoupe,  it  is  with  great  satisfaction,  Sir,  that  I 

tiarejust  received  in  his  majesty's  commands  signified  to  me  by 

his  principal  secretary  of  state  for  foreign  nfTairSy  under  date 

trif  the  6th  of  January  last*  to  communicate  to  you  the  instruc* 

tions  «^hich  have,  iu  consequence  of  your  represents tion»  been 

sent  to  Commodore  Hood,  and  to  the  judges  of  the  vice  admi^ 

ralty  courts  in  the  West-Indies. 

I  have,  accordingly,  the  honour  to  transmit  to  tou.  Sir,  eiw 
closed,  the  copy  of  a  letter  from  Sir  Evean  Nepean,  secretary 
to  the  boan!  of  Admiralty,  to  Mr.  Hammond,  his  majesty's  un- 
dersecretary of  state  for  foreign  affuir?*  specifying  the  nature 
of  the  instructions  which  have  beeVi  given. 

His  majesty^s  government  doubt  not  that  the  promptitude 
which  ha«  been  manifested  in  redressing  the  grievance  com- 
plained of  by  the  government  of  the  United  Stales,  will  be  con- 
sidered by  the  latter  as  an  additional  evidence  of  his  msjesty^s 
constant  and  sincere  desiie  to  remove  any  ground  of  misunder- 
standing, that  could  bare  a  tendency  to  interrupt  the  harmony 
which  so  happily  subsists  between  tljis  government  and  that  of 
the  United  States. 

I  have  the  honour  to  be. 

With  high  respect  and  consideration. 
Your  most  obedient  humble  servant, 
(Signed)  ANTII.  M£RRr^ 
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(corr.) 

JUmrmt^  Offiet,  5tk  Jamuar^f  1804. 

Having  commiinicated  to  U*o  lords  of  tho  admiralty  Lord 
Hawkesbary'a  letter  of  tbe  2Jd  ultimo,  enclosing  the  copy  of  a 
de^palcU  which  hia  lordship  had  received  from  Mr.  Thornton, 
hia  majaaty^a  charge  d^nflUira  in  America,  on  theaubject  of  the 
UoduuJe  of  the  iaianda  of  Martinique  and  Gaudaloupe;  togeth- 
er with  the  report  of  the  advocate  genemL 

Tbereupotit  1  have  their  lordahip*8  commanda  to-  acquaint 
you  lor  hia  kwdahip's  information,  that  they  have  jent  ordera 
to  Cammodoro.Hood  not  to  eonaider  any  blockade  of  those 
iahuida  aa  ezi^ng,  nnleaa  in  reapect  of  particular  porta  which 
nay  be  actually  inveated,  and  then  not  to  capture  veasels  bound 
4o  aueh  porta,  unJeaa  they  shall  previonsly  have  been  warned 
#ot  to  enter  them,  and  that  they  have  also  sent  the  necesaary 
£iee|iona.6n  the.attb|ect  to  the  judges  of  the  vice-admiralty 
eoMrta  in  the  Weat-Indiea  and  America. 

I  aittf  See, 
(Signed)  £VCAN  N£P£A.\. 

€k0rg$.Bmmmoiid,  E$f. 


Jir.  Jbrryl0jlfr.JfiUfwM. 

ffmiki$igiom.  AprU  12,  1804. 
Siftf 

I  hiave  the  honour  to  acquaint  you  that  I  have  just  receiv- 
ad  a  letter  from  rear  admiral  Sir  John  Duckworth,  command- 
•r  in  chief  of  his  roaje»ly 's  M|uadron  at  .J«mdica,  dated  the  sec 
ond  of  last  month,  in  which  he  desirea  me  to  communicate,  to 
the  government  ofthe  United  States,  thnthehas  found  it  expe- 
dient for  hb  majeaty*a  service,  to  convert  the  siege,  which  he 
lately  attempted,  of  Curracoa,  into  a  blockade  of  that  island. 

I  eannpt  doubt,  air,  that  thia  blockade  will  be  conducted  con* 
Ibteably  to  the  inatructiona  which^  as  I  have  had  the  honour  to 
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aequiiiit  you  io  another  letter  ^of  this  date,  hare  been  recently 
feht  on  this  subject  to  the  commander  in  chief  of  his  majesty'v 
forces,  and  to  the  judges  of  the  vice  admiralty  courts  in  Uie 
West  Indies,  should  the  smallness  of  the  island  of  Gurracoa  still 
render  necessary  any  distinction  of  the  investment  being  confine 
ed  to  particular  ports. 

I  have]]the  honor  to  bc^  6&c. 
(Signed)    "  ANT.  M£BA¥ 


NOTE  II. 

ON  TIIR  ?ATB\T  LAWS. 

The  patent  acts  of  the  Unite.!  States  are,  in  a -treat  degree, 
founded  on  the  principles  and  usages  which  ha^c  grown  out  of 
the  En;;:1ish  statute  on  the  same  subject.  It  may  be  useful^ 
therefore,  to  collect  together  the  cases-which  have  been  adjudg- 
ed in  England,  with  a  view  to  illustrate  the  corresponding  pro- 
visions of  our  own  \a^i ;  and  then  brinqr  in  review  the  adjudi- 
cations in  the  courts  in  the  United  States. 

By  the  statute  of' 21  Jac.  I.  ch.  3.  commonly  calledthe  sta- 
tute of  monopolies,  it  is  enacted,  (^  I  •)  '^  ^'^^^  '^^^  monopolies,  ami 
all  commissions,  grants,  licences,  charters,  and  letters  patent,' 
heretofore  made  or  granted,  or  heieancrio  be  made  or  granted^ 
to  any  person  or  persons,  bodies  poKiic  or  corporate  whatsoevei^t 
of  or  for  the  sole  buying,  selling,  making,  wotking«  or  using  of 
anything  \.  Uhin  this  realm,  or  the  dominion  of  Wales,  or  of  any 
other  monopolies,  or  of  p^wer,  liberty,  or  faculty  to  dispense 
vrith  any  others,  or  to  give  license  or  tuleratiou  to  do,  vtsci  or 
exercise  anything  a^^'^inst  the  tenor  or  purport  of  any  law.'or 
itatate,  or  to  give  or  muke  any  warrant  for  any  such  di.«pensa^ 
tion^  licimsc,  or  toljrntion,  ;*>  be  had  or  made,  or  to  agree  or 
eompoand  with  any  others  for  any  ()ena1(y  or  forfeiture  limited, 
by  any  statute,  or  of  any  grant  or  promise  of  the  benefit,  profit, 
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or  eommoditj  of  any  forfeiture,  penalty^  or  sum  of  money  that 
if  or  shall  be  due  by  any  statute,  before  judgment  thereupon 
bad ;  and  all  proclamatioosv  inhibitions,  restraints,  warrants  of 
amstaoce,  and  all  other  matters  and  things  whatsoever,  any  way 
tODding  to  the  instituting,  erecting,  strengthening,  furthering, 
or  doustenancing  the  same,  or  any  of  them,  are  altogether  con" 
trary  to  the  laws  of  the  realm,  and  so  are  and  shall  be  utterly 
void  and  of  none  effect,  and  in  no  wise  to  be  put  in  use  or  exe- 
cution.** The  6th  section,  however,  provides,  *^  that  any  de- 
claration before  mentioned,  shall  not  extend  to  any  letters  pa- 
tent, and  grants  of  privilege,  for  the  term  of  fourteen  yeari^,  or 
under,  heroaAer  to  be  made,  of  the  $oU  wrkinj  or  malnng  of 
mi^ywuumirofnew  manufaetwrei  trithin  thU  rcahn^  to  the  true  and 
Jb^imftmior  €md  inventon  ofiuch  manufaciuret^  which  others f 
aiikethme ofmakmgweh  letiere patent  andgrantif  ehallnot  use, 
so  aa  also  they  be  not  contrary  to  the  Uw^  nor  mtMchievous  to  the 
sA  «,  by  raising  prices  of  commcjditiea  at  home,  or  hurt  of  trade  f 
or  generaUjf  inconoemtnt;  the  said  fpurteeu  years  to  be  account- 
ed from  the  date  of  the  first  letters  patent,  or  grant  of  such  pri- 
vilege hereafter  to  be  made,  but  that  the  same  shall  be  of  such 
force  as  they  should  be  if  this  act  had  never  been  made,  and 
none  other.** 

It  is  under  this  last  section,  tliat  patents  for  new  and  useful 
inventions  ara  now  granted  in  England ;  and  by  a  proviso,  or 
condition,  always  inserted  in  every  patent,  the  patentee  is  bound 
particularly  to  describe  and  ascertain  the  nature  of  his  invention, 
and  in  what  manner  the  same  is  to  be  constructed  or  made,  by 
an  instrument  in  writing,  under  his  hand  and  seal,  and  to  cause 
tha  same  to  be  enrolled  in  the  court  of  chancery  within  a  spe- 
cified time.  Harmar  v.  Playne,  1 1  East,  101.  Doulton  v.  Bull, 
S  H.  BL  4G3.  Hornblower  v.  Boulton,  8  T.  R.  93.  2  BL  Com. 
407.  note  by  Christian,  (7.)  This  instrument  is  usually  termed 
the  specification  of  the  invention  ;  and  all  such  instruments  are 
preserved  in  an  office  for  ptiblic  inspection. 

Upon  the  ronstruction  of  the  British  patent  act,  taken  in  con- 
nection with  the  conditions  inserted  in  the  letters  patent,  a 
great  variety  of  decisions  have  been  made. — 1.  As  the  statute 
-contains  no  restrictions  confining  the  grants  to  British  subjectsr 
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it  is  every  da y*8  practice  to  grant  patents  to  foreignersy  and  no 
such  patent  has  ever  been  brought  into  judicial  doubt. — 3.  A 
patent  can  be  granted  uuly  for  a  thing  neto  ;  but  it  may  b« 
granted  to  the  first  inventor,  if  the  invention  be  new  in  Englamd^ 
though  the  thing  was  practised  beyond  sea  before ;  fur  the  tta* 
tute  speaks  of  new  tnanujacturee  m  Mtt  realm ;  so  that  if  i^ 
be  new  here,  it  is  within  the  statute,  and  whether  learned  bj 
travel  or  study,  is  the  same  tiling.  Edgeherry  v.  Stevens,  X 
Stttk,  447.  Hauk.  P.  C.  h.  1.  cA.  79.  and  see  No^.  18S,  183.— 
3.  The  language  of  the  statute  is  ntw  jnanufacfure  ;  but  the 
terms  are  used  in  an  enlarged  sense,  as  equivalent  to  new  device 
or  contrivance,  and  apply  not  only  to  MtM^t  madej  but  to  the 
practice  of  tna\ing.  Under  things  wmde  we  may  class,  ia  the 
first  place^new  compositions  of  things,  such  as  manufactures  ia 
^he  ordinary  sense  of  the  word  ;  Fccondly,  all  mechanical  ioven 
tions,  whether  made  to  produce  old  or  new  effects ;  for  a  new 
piece  of  mechani:<m  is  certainly  a  thing  made.  Under  the  pra^ 
tiee  o/makingf  wo  may  class  all  new  artiOcial  manners  of  opera^f^ 
ting  witli  the  hand,  or  with  instruninnts  in  common  use,  new 
proce.»(scs  in  any  art,  producing  effects  useful  to  the  public. 
When  the  effect  produced  is  some  new  substdbce,  or  coropoai- 
tion,  it  would  seem  thit  the  privilege  of  the  sole  working,  or 
making,  ought  to  be  for  such  new  substance,  or  compoaitioBy 
without  regard  to  the  mechanism  or  process,  by  which  it  haa 
beenp  roduced,  which,  though  |)erhaps  ali<o  new,  will  be  only 
useful  as  producing  the  new  substance.  When  the  eflect  produc- 
ed is  no  new  substance,  ur  composition  of  things,  the  patent 
can  only  be  for  the  mechanism,  if  new  mechanism  is  used  ;  oc 
for  the  process,  if  it  be  a  hew  method  of  operating,  with  or 
without  old  mechanism,  by  which  the  efTect  is  produced.  Per 
Eyre,  Ch.  J.  in  Boulton  v.  Butl,  ^  H.  Bi.  463.  492.  and  Law- 
rence, J.  in  Hornhlouer  v.  Boulton,  8  T.  R,  65.  106.  A  pa- 
tent therefore,  under  certain  circumstances,  may  be  good  for  a 
metlufdt'M  well  ns  for  an  engine  or  machine.  Id.  and  8  T.  JL  95. 
106.  Kex  V.  Cutler.  1  Starkie't  N.  P.  R.  354. — I.  A  pateot 
cannot  be  for  a  mere  principle,  properly  so  called  ;  that  is,  fpr 
an  elementary  truth.  But  the  word  principle  is  of^nusadiaa 
aiore  laxsense,  to  signify  constituent  parts,  peculiar  atructure  or 
proceti ;  and  jn  apeci€c«ti«»R8  it  ia  generally  utfed  in  this  litter 
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sense;  and  in  thiv  Tiew,  it  maj  well  be  the  sabjcet  of » iMileoL  IL 
6.  It  was  lormerJy  considered  that  a  p:i  tent  could  not  be  for  ma 
improvement;  (3  Inst  i83.]hut  that  opinion  haslieen  longsioca 
exploded  ;  and  it  is  now  held  that  a  patent  may  well  be  for  a  new 
iinprovcment.  Harmcr  v.  Plaync,  14  Vc9.  \30,ExPaHe  Fox^ 
J  Fm.  4*  Beamey  67.  Boulton  ▼.  Bull,  2  A  Bt.  463.  488.  8  T. 
U,  96.  BuU,  ZNT.  F.  77.  6.  A  patent  must  be  of  such  manufacture 
dr  process,  as  no  other  did,  at  the  time  of  making  tl  •  letters  pa* 
tenU  Ufse  :  for  though  it  were  nowly  invented,  yet  if  any  other 
did  use  it,  at  the  time  of  makmj^  the  letters  patent,  or  grant  of 
the  privileire,  it  is  declared  void  hv  the  net     3  J3mI.  184*.   And 
In  a  very  recent  case  of  a  patent   for  a  now  mode  of  making 
ferdicris.  one  of  the  objections  was,  that  the  invention  waa  in 
public  sale  by  the  patentee,  before  theffnint  of  the  patent;,  and* 
GiBBs,  Ch.  J.  on  th.it  occasion  said,  "with. respect  to  this  ob- 
taction,  til e  question  is  somewhat  new.     Some  tilings  are  ob- 
vious as  •  on  as  tliey  ore  made  public  ;  of  others,-  the  scientifio 
world  may  possess  itself  by  analysis  ;  some  inventions  almost* 
baffle  discovery.  But  to  entitle  a  man  to  a  patent,  the  invention 
must  be  new  ij  the  worLL     The  uiiblic  sate  of  that  whrch  it  cf- 
tcrwards  made  the  subject  (»f  a  patent,  though  told  by  the  in* 
venter  only^  makes  th^paiMt  |eo/J.  It  is  in  evidence,  tliat  a 
great  quantity  was  sold  in  ihi)  course  of  four  months,  before  the 
Intent  wa«  obtained."  And  if  the  jury  were  satisfied  oftbat  fai  t. 
his  loidship  added,  **tnat  lie  thought  the  patent   void."  Wood 
v.  Zimmar«  1  HoWs  N.  P.  Rep.  58.-7.  The  invention  must  not 
only  be  new,  but  useful;  for  if  it  I  e  contrary  to  law,  or  mischiev- 
ous, or  hurt! ul  to  trac'e,  or  generally  inconvenient,  it  is,  by  the 
terms  of  the  statute,  void. ')  Jmt  1  b4. — 3  [a  patent  can  legally 
be  granted  only  to  the. first  and  tri  e  inventor;  forsucn  are  the  de- 
script  ive  terms  of  the  statute.  3  h$f,  184.     But  if  the  original 
mvcntor  lias  con/incd  the  invention  to  his  closet,  ai  d  the  pub- 
lie  be  not  acquainted  with  it,  a  ^cccnd  inventor,  who  makes  it 
public,  IS  entitled  to  a  patent.     Roulton    v.  Bull,  2  H,  BL 
463.  and  Dolland's  patent,  cited  2  ff.   Bt.  470, 487,-0.  The 
patent,  must  not  be  mose  extensive  tban  the  invention;   there- 
lore,  if  the  intention  consist  in  an   add  tion,  or  improvement 
only,  and  the  patent  is  for   tlie  whole    machine,   or    man- 
uiacture,  it  is  void.      Bu&rV  A*.  P.  7C.     Boulton  ▼.  Bull* 
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t  H.BL  463,  and  cases  there  cited. '  The  King  v.  Else,  11 
Eatt.  lOd.  note.  Uarmer  v.  Playne,  1 1  Ea$i.  101  S.  C.  14  F«f. 
100.  Therefore,  where  9,  patent  was  for  the  exclusive  libertj 
of  making  lace  composed  of  silk  and  cotton  thread  mixed,  not 
of  any  iiarticular  mode  of  making  it ;  and  it  was  proved  that 
silk  andcotUm  thread  w^re  before  mixed  on  the  same  frame  for 
lace,  ia  some  mode  or  other,  though  not  like  the  plaintiffs,  the 
patent  was  held  void,  aa  behig  more  extensive  than  the  inven* 
tion.     The  King  v.  Else,  1  l£aff/.,.  1  09.  note.    A  person  maj 


obtain  a  patent  for  a  machine,  consisting  of  an  entirely  new  < 
bmaiw^ofparti,  although  all  the  parts  may  have,  beep  teparolcljf 
used  in  former  machines ;  and  the  patent  may  correctly  set  out 
the  whole  as  the  invention  of  the  patentee.  But  if  a  combination 
of  a  cenain  number  of  those  parts  have  previously  existed,  up 
to  a  certain  point,  in  forgier  machines,  the  patentee  merely  ad- 
ding other  combination!^,  the  patent  should  comprehend  such 
^improvements  only.  Bevill  v.  Moore,  S  Marfhair$  B.  81 1. 
10.  If  a  person  has  invented  an  improvement  upon  an  existing 
patented  machine,  he  is  entitled  to  a  patent  for  hb  imprpre- 
nient ;  but  he  cannot  use  the  original  machine,  until  the  patent 
for  it  has  expired.  Ex  parte  Fox,  1  Pet.  4*  Bedme't  R,  67. — i  1. 
Although  the  specification  is  not  annexed  to  a  patent  in  Eng* 
land,  and  the  patent  contains  a  concise  di^scription  only  of  the 
invention,  yet,  as  there  is  a  proviso  in  the  patent,  requiring  the 
enrolment  of  a  specification  in  chancery,  within. a  specified  time, 
and  in  default  making  the  patent  void,  the  patent  is  always  con< 
strued  in  connection  with  the  specification,  apd  the  latter  is 
deemed  a  part  of  the  patent,  at  least  for  thb  purpose  of  ascer* 
taining  the  nature  and  extent  of  the  invention  claimed  by  the 
patentee.  Boulton  v.  Bull,  2  H,  BL  463.  Homblower  v.  Boul* 
ton,  8  T.  H,  95. — 1 3.,  Care  should  be  taken  Uiat  the  specifi- 
cation comports  with  the  patent;  for  otherwise  it  would'  not 
susMtin  the  grant.  For  where  a  patent  was  obtained  for  an  im- 
proved mode  of  lighting  cities,  it  was  held  by  Lx  Blanc,  J.  that 
it  was  not  supported  by  a  specification,  describing  an  improved 
]amp.  The  patent  ought  to  have  been  for  an  improved  street 
lamp.  Lord  Cochrane  v.  Smothrusf,  1  Siarkiu'  N.  P.  R.  90S. 
No  technical  words,  however,  are  necesaaiy  to  explain  the  suh- 
VoL.  III.  c 
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jeet  of  a  patent ;  b«t  the  coart  will  constrae  the  terms  of  the 
patent  and  of  the  speci/ication  in  a  liberal  manner,  and  give 
tfaero  auch  a  meaning  as  beet  comports  with  tho  apparent  inten- 
tion of  the  patentee.  Homblower  ▼•  Boulton,  8  T.  R.  95  -* 
Boulton  V.  Bull»  Sf  H.  BL  463.  Therefore,  where  the  patent 
was  <Tor  a  method  of  Ittsening  the  consumption  of  sieam  and 
iiiel  in  fire  engines,"  ono  objection  was,  that  the  patent  was  for 
a  philosophical]  ptinciple  only,  neither  organized,' nor  capable  of 
being  organized,  whereas  it  ought  to  hare  been  for  a  formed 
machine,  a  secopd  objection  was,  tha^  if  it  was  a  patent  for  a 
Ibrmed  machine,  it  was  for  the  whole  machine,  when  the  in* 
vention  was  only  an  improvement,  or  addition,'  to  tin  existing 
machine:  But  the  court  of  king*s  bench,  on  examining  the'spe^ 
cification,  w.ere  cf  opinion,  that  both  the  objections'  were  un- 
founded, although  the  terms  of  the  specification  were  so  doubt- 
Ail  and  obscure  as  to  have  produced  a  divbion  of  opinion  in  the 
coOTt  of  common  pl<ias.  Homblower  ▼•  Boulton,  S  T,  R. 
85.  Boulton  y.  Bull,  ^  H.  BL  '163.  Both  of  these  cases 
were  rery  elaborately  discussed,  and  contain  more  leamiof-oii 
the  aubject  of  patents  then  can  be  found  in  any  other  adjodi 
cations,  and  are,  therefore,  ■  deserving  of  the  most  nccurate  at 
te^tion  of  every  lawyer.  In  both  of  them  all  the  judges  agreed' 
|hat  a  mere  mistake  in  terms,  or  in  the  correct  sense  of  words^ 
would  not  vitiate  a  patent,  if  the  court  could  give  a  reasonably 
construction  to  the  whole  specification.  Mr.  Justice  HxAfH 
said,  *^when  a  mode  of  doing  a  thing  is  referred  to  something 
permanent,  it  is  properly  termed  an  ingine;  when  to  something 
fijgitive,  a  eisfAed."  ^*If  method  and  machiiury  had  been  used 
by  the  patentee  as  convertible  terms,  and  tlie  same  conseqoen- 
ees  would  result  from  both,  itmight  be  too  strong  to  say  that  the 
inventor  should  lose  the  benefit  of  tliis  patent  by  the  mis^pplU 
cation  of  this  terini**  **Method  is  a  principle  reduced  to  prac- 
tice; it  is,  in  the  present  instance,  the  general  application  o^ 
a  principle  to  an  old  niAchine.*'  ^*A  patent  for  an  improve^ 
WMnt  of  a  machine^  and  a  patent  for  an  improoed  mackim^ 
arefineubetancei  the.  iame.  The  same  specification  would 
serve  for  both  patents;  the  new  organization  of  parts  is  the 
same  in  both."    Mr.  Justice  Roosi,  said,  <«a new  incented  me- 
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AmI  e«nf  eye  (o  uiy  iindentanding  the  idea  of  a  new  mode  of 
coBftruction.  I  think  thoee  word*  are  tantaMOunt  to  fire  en. 
fines  of  a  newly-invented  construction ;  at  least,  I  think  th^ 
will  bear  this  meaning,  if  they  do  not  necessarily  exclude  efer^' 
other.  The  specification  shows  that  this  was  the  meaning  of 
the  word's  &«  used  by  the  patentee,  for  he  has  specified  a  new 
and  particular  mode  of  constructing  fire^  en^nes.  It  seems, 
therefore,  but  reasonable,  that  if  he  sets  forth  his  improvement 
intelligibly,  his  specification  should  be  stipported,  tly>ugh  h« 
professes  only  to  set  foKh  the  principle.**  Mr^  Justice  Bol- 
lABysaid  ''the  method  and  modco^doing  a  thing  are  the  same;  . 
and  I  think  it  impossible  to  support  a  patent  for  a  method  only, 
#ithout  having  carried  it  into  efi*ect,  and  prodaced  some  new 
substance.**  '^Wben  the  thing  is  done,  or  produced,  then  it 
becomes  the  manufacture  which  is  the  proper  subject  of  a  pa. 
lent**  The  remarks  of  Lord  Chief  Justice  Eyre  have  been  al* 
ready  slated.  lie,  however,  considered  the  patent  not  to  bo 
for  a  fire  engine,  but  in  efiect  for  a  numner  of  working  afirt  cii- ' 
gmt^  $0  mio  ktaen  the  rcmumption  of  iUam ;  and,  he  added, 
*the specification  calls  a  method  of  lessening  the  consumption 
of  steam  in  fire  engines  ttprincipUj  which  it  is  not ;  the  act  (of 
parliament)  calls  it  an  engine,  which,  perhaps,  also,  it  is  not ; 
but  both  the  ipecification  and  statute  are  referrabie  to  the  same 
thing,  and  when  they  are  taken  with  their  correlative,  are  per^ 
'ectly  intelligible.**  ^'A  narrower  ground  was  taken  in  the  ar« 
gvment,  which  was  to  expound  tlie  word  engine,  in  the  body  of 
this  act,  .(meaning  the  special  act  of  parliament  for  this  patent,) 
in  opposition  to  the  title  of  it,  to  mean  a  method ;  and  1  am  ready 
to  say  i  would  resort  to  that  ground,  if  necessary,  in  order  to 
support  the  patent,  ui  ns  magU  vaUai  quam  pereat.  '*  In  the 
king*s  bench,  Mr.  Justice  LiWBBNcn  observed,  *''engim  and 
midkod  mean  the  same  thing,  and  may  be  the  subject  of  a  pa- 
tent. Meikodt  properly  speaking,  is  onty  placing  several  things 
and  performing  several  operations,  in  the  most  convenient  ot* 
der;  but  it  may  signify  eofUrivanee,  or  device;  so  may  an  en- 
fine;  and,  therefore,  1  think  it  may  answer  the  nuihod.  So 
primeipU  may  uean  an  elementary  truth ;  but  it  may  also 
mean  nonstituent  nartff."— m  The  patent  being  frranted  upo* 
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eoodition  that  the  iinrention  it  new,  (at  least  in  England,)  ind' 
luefuly  and  also  that  the  patentee  shall  deliver  and  enrol  in 
ehancejryaspecifieation  of  his  invention,  it  is  nece&$ary  for  the 
patentee  to  establisht  by  proof,  when  his  invention  is  called  in 
question  in  a  suit»  that  he  has  complied  with  these  conditions^ 
If,  therefore,  the  novelty  or  effect  of  the  inventions  be  disputed 
^be  patentee  must  show  in  what  his  invention  consists,  and  that 
he  produced  the  effect  proposed  by  the  patent  in  the  manner 
•pecified.  Slight  evidence  of  this,  on  his  part,  is  sufficient ; 
Mid  it  is  then  incumbent  on  the  defendant  to  falsify  the  specifr- 
cation.  Turner  v.  Winter,  1  T.R.  602.— 14.  In  respect  to 
Specifications,  (objections  to  which  form  the  most  common,  and 
indeed,  usually  the  most  faM^l  defence  to  suits  for  infringements 
of  patents,)  several  rules  have  been  laid  down.  Jn  the  fii^t 
place,  a  man,  to  entitle  himself  to  the  benefit  of  a  patent  of  mo* 
nepoly,  must  disclose  his  secret,  and  specify  his  invention  in 
■uch.a  way,  that  others  of  the  same  trade,  who  are  artists,  may 
be  taught  to  do  t^e  thing  for  which  the  patent  is  granted,  by 
Allowing  the  directions  of  the  specification,  without  any  new 
intention,  or  addition  of  their  own.  Rex  ▼.  Arkwright,  JhU^ 
N.  P  (77.)  In  tlie  second  place,  he  must  so  describe  it  that 
ibe  public  may,  aftei-  the  expiration  of  the  term,  have  the  use 
«f  the  invention  in  as  cheap  .and  beneficial  a  way  as  the  patent- 
ee himself  uses  it ;  and,  therefore,  if  the  specification  describe 
many  parts  of  an  instrument,  or  machine,  and  the  patentee  us. 
€i  only  a  few  of  them,  or  does  not  state  how  they  are  to  be  jHit 
together  or  used,  the  patent  is  void.  Rex  v.  Aikwright,  BMf 
iV:  P.  (77.)  Hjirmar  v.  Playne.  11  Ea$t.  101.  So,  if 
the  patentee  could  only  ma,ko  the  article  with  two  or  three 
nf  the  ingredients  specified,  and  he  has  inserted  others  which 
will  not  ans«ver  the  purpose,  that  will  avoid  the  patent.  So, 
if  he  makes  the  article  with  cheaper  materials  than  thoiM  which 
he  has  enumerated,  although  the  latter  will  answer  the  pur- 
pose, the  patent  is  void.  Turner  ▼.  Winter,  1  7.  Jt.  602. 
In  the  hird  place,  if  the  ypeification  be,,  in  any  part  of  it,  mate- 
rially false,  or  defective,  or  obscure  and  ambiguous,  <A>  give 
directions  which  tend  to  mislead  the  public,  the  patent  is  void. 
Bmt,  Arkwright, Btttf.iV;  P.  (77.)  Turner  ▼.  Winter,!  IT 
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JR.  609.  Therefore,  where,  in  a  patent  for  trusses  for  rop- 
tures,  the  patentee  omitted  what  was  very  material  for  temper- 
ing the  steel,  which  was  rubbing  it  with  tallow,  Lord  Mans- 
field held  the  patent,  for  want  of  it,  void.  Liardet  v.  Johnson, 
BuU.  N.  P.  (76.)  S.  C.  ciled  I  T.  R.  602.  608.  per  BMller,  J. 
So,  where  a  patent  was  for  &  new  mode  of  making  verdigris, 
and  the  specification  omitted  an  ingredient,  (aqua  fortis)  whieh, 
though  not  necessary  to  the  composition  for  which  the  patent 
was  claimed,  *  is  a  more  expeditious  .  and  beneficial  mode  of 
producing  the  same  effects,  and  wns,  as  such,  used  by  the  pa- 
tentee. Lord  Ch.  J.  Gibbs  held  the  patent  void.  Wood  v.  Zim- 
mer,  I  HoU*$  N.  P.  JR.  58.  So,  if  the  specification  direct  an' 
iBgredient  to  be  used  which  will  not  answer  the  purpose,  or  is 
never  used  by  the  patentee,  tlie  patent  is  void.  Turner  ▼. 
Winter,  1  T.  Jt.  60i.  So,  if  the  patentee  says,  in  his  spcdfi  • 
cation,  he  can  produce  three  things  by  one  process,  and  he  fails 
in  any  one,  the  patent  is  void.  Turner  v.  Winter,  1  T.  B. 
603.  So,  if  the  specification  direct  the  same  thing  to  be  pre- 
dttced  several  ways,  or  by  several  different  ingredients,  and  any 
of  them  fail,  the  patent  is  void.  Turner  v.  Winter*  1  T.  IE. 
609.  In  the  fourth  place,  if  the  invention*  be  of  an  improve- 
ment only,  it  is  indispensable  that  the  patent  should  hot  be 
more  broad  than  the  invention,  and  the  specification  should 
be  drawn  up  in  terms  which  do  not  include  anything  but  the 
improvement  Boulton  v.  Bull, 52  H.  BL  4G$.  Bull.  N.  P.  76. 
Boviil  V.  Moore,  2  Mar$h,  H.  2t  I .  And  in  the  specification  for 
such  improvement  it  is  ^issential  to  point  out  precisely  what  is 
new  and  what  is  old  ;  Hnd  it  is  not  sufiScient  to  give  a  general 
description  of  the  construction  of  the  instrument,  without  sueh 
distinction,  although  a  plate  be  annexed  containing  detached 
andeeparatc  ^pre.wntations  of  the  parts  in  which  the  improve, 
mont  consists.  Therefore,  where  a  patent  was  ^*  for  certain 
improvements  in  the  making  of  umbrellas  and  parasols,"  and  the 
specification  contained  a  minute  description  of  the  eonstruction 
ofthem,  partly  including  the  usual  mode  of  stitching  the  silk, 
and  also  certain  improvements  in  the  insertion  of  the  stretches* 
Slc.  and  throughout  the  whole  specification  no  distinction  was 
naife  between  what  was  new  and  what  waa  old,  Lord  Ellbr- 
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taidy  *^  the  patentee  ought,  in  his  specification^  to  in* 
form  the  perapn  who  consults  it,  what  is  new  and  what  is  old. 
HedMuldsajy  my  iaiprovement  consists  in  this,  describing  it 
hj  worda  if  he  can,  or,  if  not,  by  reference  to  ngures.  But 
here  the  improvement  is  neither  described  in  words  nor  figures, 
and  it  would  not  be  in  the  wit  of  roan,  unless  he  were  previous- 
ly acquainted  with  the  construction  of  the  ii6strument,  lo  say 
what  was  new  and' what  was  old.  A  person  ought  to  be  warned 
by  ihe  specification  against  the  use  qf  a  particular  invention.'* 
M'Farlane  v.  Price,  1  StarMe'i  N.  P.  R.  199.  And  it  may  be 
added  also,  that  the  public  have  a  right  to  purchase  the  im- 
provement by  itself,  aad  not  to  be  encumbered  with  other 
tbi'igs,  where  Ihe  improvement  is  of  an  old  machine.  But 
where  the  patentee  obtaihed  a  patent  for  a  new  machine,  and 
afterwards  another  patent  for  improvements  in  the  said  ma- 
ehine,  in  which  the  grant  of  the  former  was  recited,  it  was  held 
that  a  specification  containing  a  full  description  of  the  whole 
machine  so  improved,  but  not  distinguishing  the  bew  improved 
parts,  or  refening  to  the  former  specification,  otherwise  than 
as  the  second  recited  the  first,  was  suflicient.  Lord  Ellbr* 
BOROI70B,  on  that  occasion,  said,  **  it  may  not  be  necessar)*  in- 
deed, in  stating  a  specification  of  a  patent  for  an  improvement, 
to  state  precisely  all  the  former  known  fiarts  of  the  machine* 
and  then  to  apply  to  those  the  improvement ;  but  on  many  oe* 
casions  it  may>be  sufficient  to  refer  generally  to  them.  As  in  the ' 
instance  of  a  common  watch,  it  may  btt  suffioient  for  the  patentee 
to  aay«  take  a  common  watcli,  and  add  ur  alter  such  and  such 
parts,  describing  them.V  Harmar  v.  Playne,  II  Eaai^  101.  S. 
C.  14  Vet.  190.  The  case,  slso,  of  Boviii  v.' Moore;  already 
cited,  (9  Marsh.  R.  211.)  afibrds  very  important  instruction  on 
diis  point.  In  the  fifth  place,  if  a  patentee  in  his  specification 
sum  up  the  principle  in  which  his  invention  consists,  if  thie 
principle  be  not  new,  the  patent  cannot  be  supported,  shhough 
t  appear  that  the  application  of  the  principle,  as  described  in 
Jie  apecification,  be  new ;  for  the  patentee,  by  such  summing 
up,  confines  himself  to  the  benefit  only  of  the  principle  so 
Uated.  Rex.  v.  Cutler,  1  SiinrkU'i  N,  F.  B.  354.-15.  If  a 
latent  is  void,  the  patentee  cannot  enforce  performance  of  a 
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eoTenant  for  the  observance  of  the  ezclusive  rightt  entered  in- 
to  by  the  covenantor,  in  contemplation  of  the  patent  being 
good.  Hayne  v.  Maliby,  3  T.  R.  438.— 16.  The  right  of  a 
patentee  is  anaignable  at  law ;  and  upon  auch  an  assignment  the 
assignee  has  the  exclusive  right  to  maintain  an  action  for  anj 
Infringement  of  the  patent.  See  Boulton  ▼.  Bull«  9  B.  BL  463* 
17.  Where  the  patentee  has  Msstgned  his  patent,  in  an  action 
bj  the  assignee  against  th^  patentee,  for  an  infringement  of  the 
patent,  the  latter  will  not  be  permitted  to  aver  against  his  deed 
that  the  invention  is  not  new.  Oldham  ▼.  Lnngmead,  cited 
S  T.  R.  439.— 18.  Where  the  patent  is  void,  from  any  of  th^ 
causes  before  stated,  the  party  sued  for  an  infringement  may^ 
under  the  general  issue,  avail  himself  of  any  matter  in  his 
defence. —  1 9.  Or  the  patent  itself  may  be  repealed  by  a  $eir& 
faeioi  by  the  king,  upon  the  ground  of  fraud,  or  false  sugges* « 
tion.  The  mode  of  proceeding  on  scire /acint  may  be  seen  in 
S  Savnder$'  Rep.  12,  William's  notie,  (4.)  s.  4. 

The.<e  are  the  principal  doctrines  established  in  the  English 
courts,  upon  the  subject  of  patents  for  new  inventions.  In  re- 
spect to  the  adjudications  under  the  patent  laws  of  the  United 
States,  it  is  matter  of  regret  that  so  few  of  them  have  been  pub- 
lished ;  but  the  following  are  the  leading  provisions  of  the  act, 
and  the  principles  which  have  been  recognised  as  applicable  to 
it.  It  may  be  convenient  ^  follow  the  order  t>f  the  patent  act 
itself,  and  to  arrange  the  decisions  under  the  corresponding' 
heads,  to  which  they  properly  belong. 

The  first  patent  act  of  the  United  States  was  passed  tnthe 
year  1790.  (Act  of  the  10th  of  April,  1790^  ch.  34.)  and  was 
repealed  by  another  act,  passed  in  the  year  1793.^  (Aet  of  the 
31st  of  February,  J 793,  ch.  II.)  and  this  last  act,  as  amended 
by  the  act  of  1800,  (act  of  the  17th  of  April,  1800,  c^.  25.)  con* 
stitutes  the  present  general  patent  law  of  the  United  Slates. 
1 .  By  the  first  section  of  the  act  of  1 793,  any  citizen  who  has  in- 
vented any  new  and  useful  art,  moc&tae,  wuamfkeiwrg^  or  eoni^ 
pofUian  of  matter,  or  any  aeio^and  «t(/iir  improvements  therein, 
mi  hiawn  w  unedhrfifft  the  application,  mayrOn  appHcatioD 
and  petition  to  the  secietary  of  state,  obtain  a  patent  for  the  ex* 
eloatve  right  and  liberty  of  suiitiy,  eamtrmMng^  «<tiv,  and 
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veiMbif  to  others  to  be  used,  the  said  invention  or  diiKOTerjr 
upon  complying  with  the  regulations  of  the  act :  and  the  patea* 
is  required  to  recite  the  %llegations  and  suggestions  of  the  peti 
tion»  and  give  a  short  deeeription  of  the  invention  or  discovery. 
The  letters  patent,  previovs  to  their  being  issued,  are  to  be  ex- 
amined bj  the  attorney-general,  and  are  by  him  to  be  certified 
to  be  conformable  to  law,  and  are  then  to  he  recorded  in  tJkfi 
office  of  the  secretary  of  state.  The  act  of  1 800,  eh.  2&  s.  1 . 
sind  9.  extends  this  provision  to  aliens  who  have  resided  two 
years  in  the  United  States;  and  also  to  the  legal  representatives 
and  devisees  of  a  person  entitled  to  a  patent^^who  dies  before  it 
is  obtained.  The  original  inventor  of  a  machine,  who  has  re- 
duced his  invention  first  into  practice,  is  entitled  to  a  pnsrtlyof 
Lite  patent  right ;  «hd  a  9itb$eqmiU  inventor,  although  an  original 
inventor,  can  sustain  his  claim, '  although  be  has  obtained 
the  first  patent ;  for  qui  ynar  eif  m  iemporc,  fMftor  csl  imjurt^ 
'Yfoodcocki.  Parker,  1  ChUU.  R.  438.  Odiome  y.  Winkley, 
t  GoUii.  it.  5i .  And,  therefore,  every  subsequent  patentee,  al- 
though an  original  inventor,  may  be  defeated  of  his  patent  riglit« 
upon  proof  of  such  prior  invention  put  into  actual  use.  Bed- 
ford V.  Hunt,  1  Mdton^s  R.;  for  then  tbe  invention  cannot  be 
considered  as  nets.  If  an  inventor  make  a  gift  of  his  invention 
to  the  public,  and  sufler  it  to  ^  into  general  use,  lie  cannot  af- 
terwards resume  the  invention,  a^  claim  an  exclusive  right 
under  a  patent.  Whittemore  v.  Cntier,  1  ChM$.  B,  478.  By 
Kse/U  invention,  in  the  patent  act,  is  meant  an  invention  which 
may  be  applied  to  a  beneficial  use  in  society,  in  contradistinction 
to  an  invention  injurious  to  the  morals,  health,  or  •good  order 
of  society,  or  frivolous  and  insignificant.  Bedford  v.  ffunty 
1  Muon'i  Jl.  Lowe|l  v.  Lewis,  1  Jlfeson's  R.  It  is  not  neces- 
sary to  establish  that  it  is  in  all  cases  superior  to  the  modes 
now  in  use  for  tbe  same  purpose.  JbiH. — 2.  By  tbe  second  sec- 
tion, any  person  w)io  shall  have  invented  an  ii^provement» 
shall  not  be  at  liberty  to  use  the  original  discovery,  i|or  shall 
the  original  inventor  be  at  liberty  to  use  the  improvement. 
And  the  simply  changing  the  form^  the  proportions  of  any  ma- 
chine, or  composition  of  matteif^  any  degree,  shall  iM  ba 
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de«iMd  a  dwcofery.  (See  Odiorno  v.  Winklcy,  2  Gatti$.  R.  01.) 
If  the  inventor  of  an  improvement  obtain  u  patent  for  the  whoF^ 
machine,  the  patent,  being  more  cxteaaive  than  the  inventtonr 
it  void.     Woodcock  V.  Parker,  1  Gam^RASO.    Whittemore 
▼.  Cutter,  1  Gatft#.  R.  478.    Odiome  v.  Winkley,  2  GallU  U 
^I.— -3.  By  the  third  section,  every  inventor,  before  he  can  ob- 
tain a  patent,  is  required  to  swear  that  he  is  the  trm  invenimr 
or  dlMcoverer  of  tlie  art,  machine,  or  improvement,  for  which- 
he  solicits  a  patent,  and  to  deliver  a  wnilen  descripiim^  of  hL 
invention,  and  of  the  manner  of  u8ing,or  process  of  compound 
ing  it,  in  such  fully  tlfOTf  and  exact  terms,  aa  to  diMtu^mkh  A 
mnufrom  all  other  Ihingn  hefort  knotortj  and  to  enable  any  person 
skilled  in  the  art  or  science  of  which  it  is  a  brancli^  or  with 
which  it  is  most  nearly  connected,  to  make,  compound,  and  us« 
the  same*    And  in  the  case  of  any  machine,  he  shall  fully  ex* 
plain  the  principle,  and  the  several  modes  in  which  he  has  con*^ 
templated  the  applicatioh  of  that  principle,  or  character,  by 
wkUik  U  mojf  be  diotuiguiihedfrom  other  inventwne  ;  and  he  is  to^ 
accompany  the  whole  with  drawings  snd  written  refferences, 
whore  the  nature  of  the  case  admits  of  drawings ;  or  with  wpe^ 
cimens  of  the  ingredients,  and  of  the  compositicm  of  matter,  suf* 
ficient  in  quantity  for  the  purpose  of  experiment,  where  the 
invention  is  a  composiiion  of  maUbar  ;  which  description,  signed 
by  himself,  and  attested  by-  two  witnesses,  is  to  be  filed  in  the 
office  of  state ;  and  the  invAlor  is  moreover  to  deliver  a  modeT 
of  his  machine,  if  the  secretary  shall  deem  it  necessary.     Tha 
patentee  must  describe,  in  his  specification,   with  reascnnblo 
certainty,  in  what  his  invention  consists ;   otherwise  it  will'  be 
void  fur  ambiguity.     If  it  be  for  an  improvement  in  an  existing 
machine,  he  must,  in  his  specification,  distifiguish  die  new  from 
the  old,  and  confine  his  patent  to  such  parts  only  as  are  re:v  ; 
for  if  both  are  mixed  up  together,  and  a  patent  is  taken  for  the 
whole,  it  is  void.    Lowell  v.  J^wis,  1  Jlfaioti'f  it.    The  takmg 
.of  the  oath  is  directory  to  the  party ;   but  if,  by  mistake,  the 
t>ath  is  not  taken  before  tlie  i.^suing  of  the  patent,  the  patant  if 
not  thereby  rend<»red  void.     Whittemore  v.   Cutter,  I   GalHe. 
Jl.  4-i9.— I.     By  the  fourth  section,  patentees  may  assign  their 
rights,  and,  upon  the  assignment  being  recorded  in  the  office  of 
Vol  IU.  e 
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■tate»  the  Assignee  fchall  stand  in  tbe  place  of  the  origintl  in- 
ventor, both  as  to  ri^iit  and  responsibility,  and  so  the  assignees 
of  assignees  'n  any  decree.     Where  the  patentee  has  r.ssi^ned 
vo-umlivided  moiety  of  Ris  ];a(ent  right,  the  action  for  an  infringe- 
Bent  of  the  right  sJiould  be  in  the  joint  names  of  the  patentee 
and  the    assignee.     Whlttemorc  v.  Cutter,  1  Ga//u,  R.  4S9. 
Bu  an  assignee  of  the  patent  right,  dy  an  assignment  exceql 
ingceriain  placc$  is  not  nn  assit^nee  entitled  to  use  within  the 
act     Tyler  v.  Tuel,  6  Cranck^  324.-5.     The  third  section  of 
the  act  of  I  COO  (which  is  a  substitute;  for  the  fifth  section  of  tho 
act  of  1793,)  declarer,  that  any  person  who  without  the  writ, 
ten  consent  of  the  pitcntec,  &.c.  shnll  ^*mnke^  devise,  use,  or 
mBj^  (the  words  of  the  fifth  section  of  tho  act  of  ITCS  were> 
**make,  devise,  Aivp   use,. or  scTI,'*)  the  thing  patented,  shar 
forfeit  three  times  the  actual  damnges  sustained  by  the  patantee, 
4&c.  to  be  recovered  by  an  action  «n  the  case,  in   tiie  circuit 
court  of  the  United  States,  having  jurisdiction  thereof.     Upon 
this  section  it  has.  been  held  that  the  making  of  a  patanted  ma- 
chine^/ for  usSy  and  witha  design  to  vse  it  fur  profit,  in  viela. 
'lion  of  the  patent  riglit,  is,of  itself,  a  breach  of  this  section,  for 
which  an  action   lies  ;  but  where  the  mnking*  only,  wUItaut  a 
tiier,  is  proved,  fiouiiifi/  damages  only  are  to  be  given  for  the 
pliiiutiff.     Whiitcuiore  v.  CUtter,  I  Galis.  R,  4-29  478.     If  a 
met  is  proved,  the  mensiire  of  dil^nges  is  the  value  of  the  use 
during  the  time  of  the  user.    Ind.     But   the  act  civcs  tbe. 
plaintiff  a  ri^ht  to  his  actual  damages  only,  and  not  to  a  vindie- 
4ve  reconipen?e,  as  in  oth«T  cases  of  tort.  Ibil.     And  neitlier 
the  price  of,  nor  the  expense  of  making,  a  pitenied  machine,  is 
a  proper  measure  of  dumntrcs  in  such. case.  Hid.     The  sale  of 
the  materiilsof  a  patented  machine  by  a  sheriff,  upon  an  e?(e- 
Ctttion   against  tho  owners,  in  net  a  sale  which  subjects  the  she* 
riff  to  nn  action  under  the  third   tfection  of  the  ad   of  1800.. 
8awin  v.  Guild,  1  G>iUis.  R,  4  Jo.     In  an  action  on  this  section 
tbe  jury  are  to  fmd  tho  smgle  dam  igcs,  and  the  court  are  to 
taebletheuk.  Whiliemore  v.  Cutter,  I  Gallis.  R.  ^'iO.— 6.  The 
^ixtli  section  authorizes  the  defendant  to  plead    tie  gencraj 
issue,  and  give  this  act,  and  any  special  matter,  in  evidence,  of 
Mhich  notice  in  writing  msty  have  been  given  Oo  the  ptaiotiff 
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cUrfy  days  .before  trial,  tending  to  prorc,  (1)  that  the  specifi- 
ication  does  not  contain  the  wliolo  truth  relative  to  the  dis- 
^overy,  or  that  it  contains  more  than  is  necessary  to  produce 
the  described  cfTect,  which  conceahncnt^vr  addiliov,  $haU  folly 
appear  to  have  been  made  for  (he  purpose  cf  dccexvhg  the  pufrZtc; 
(2)  or  that  the  patented  thing  was  not  originally  discovered 
by  the  patentee,  hut  had  been  in  ii5f ,  of  had  been  described  in 
some  public  work,  anterior  to  to  the  supposed  discovery  of  the 
patentee  ;  (3)  or  that  he  had  surre^)titiously  dhtained  a  patent 
for  the  discovery  of  another  pcrsorr ;  in  cither  of  which  cases 
judgment  shall  be  rendered  for  the  defendant,  with  costs,  and  the 
patent  shall  be  declared  void.  Besides  the  points  decided  in 
the  principal  casein  the  text,  (Evansv.  E&ton,)  the  following 
are  deserving  of  notice.  It  is  clear,  that  this  section  does  not 
include  all  the  mutters  of  defence  which  the  defendant  may  be 
legally  entitled  to  make ;  as  for  instance,  it  docs  not  include 
the  case  of  the  non-existence  of  the  fact  of  infringement  in 
nuy  shape  ;  the  case  of  an  assignment  from  the  plaintiff,  or  a 
written  license,  or  purchase  from  theplainliflf;  so  that  the  pa* 
tentee  is  an  alien  not  entitled  to  a  patent ;  which  are  clea.ly 
bars  to  the  action,  upon  the  very  terms  of  the  act,  as  well  as 
tl^e  general  principles  of  law.  Whiltemore  v.  Cutter,  I  Gal- 
lis,  11.  429,  433.  So,  if  the  specification  do  not  describe  the 
invention  in  clear  and  exact  terrHs,  so  as  to  distinguish  it  from 
other  inventious,  but  be  so  ambiguous  and  obscure  that  it  can- 
not be  with  reasonable  certainly  ascertained  for  what  the  pa- 
tent is  taken,  or  what  it  includes,  the  patent  is  void  for  ambi- 
guity ;  and  the  fact  may  be  shown  in  his  defence  by  the  defen- 
dant. Lowell  V.  Lewis,  1  Mason's  R.  But  if  the  invention  is 
definiticely  described  in  the  patcrjt  and  ppecification,  so  as  to 
dietinguish  it  foom  other  incentions  before  knoxnij  the  patent  10 
good,  although  it  does  not  describe  the  invention  in  such  ful^ 
clear,  and  exact  terms,  that  a  person  skilled  in  tba  art,  or  sci- 
ence, of  which  it  is  a  branch,  could  construct  and*  make  tlie 
thing;  unless  such  defective  description  or  concealroen*  kob 
with  intent  to  deceive  Jf^eptiiiicWhittemore  v.  Cutter,  I  Gal* 
lis.  B.  429.  Lowell  v.  Lewis,  1  Mason's  R.  In  order  to  de 
■felt  a  patent,  it  is  not  necessary  to  prove  that  the  invention  ha# 
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yraviootij  been  Is  gmerml  use,  and  f^enenfl j  knowii  to  th« 
poblic*  lib  fufficient,  if  it  hftb  been  prerimislj  kaowa  ID9 
•mI  put  m  UM  by,  other  persons,  i.owerer  limilad  in  extent 
ihe  use  or  tbe  knowledge  of  the  invention  may  bave  been. 
Bedford  ▼.  Hunt,  1  Jfirsm*!  Jl  — 7-  Tlie  scventb  section  ap. 
plies  only  to  thecisesof  patents,  understate  authority,  before 
tbeeonstitulionof  the  United  States. — 8.  The  eighth  seefioB 
applied  only  to  applications  then  pending  for  patents,  under  the 
jMtent  act  of  1790. — 9.  y\w  ninth  section  directo  that,  in  cases 
of  ittterienng  applications  for  a  patent  for  the  same  in^entiont 
the  tame  may  be  referred  to  arbitrators,  chosen  by  the  appli- 
eanta  and  the  secretary  of  state,  whose  award  shall  be  final, 
*'as  far  as  res|iecta  tbe  granting  of  the  patent;  and  U' either  of 
the applicanta  refuse  to  choose  an  arbitrator,  the  patent  shall 
issue  to  the  opposite  party.  It  haf  been  held  that  such  an 
award  is  not  conclusive  in  nny  other  re9|:ect  than  as  to  the  mere 
issuing  of  tbe  patent ;  and  that  :t  decides  nothing  as  to  the 
fight  of  invention,  or  other  claims  of  cither  party,  but  that  ei. 
ther  party  may  contest,  in  asiiitat  law,  the  validity  of  tiie  pa- 
tent Steams  v.  Barrett,  1  MuonU  R  —10.  The  tenth  aec- 
4ion  provides  that  upon  oath  or  affirmation  being  made  before 
the  district  judge  of  the  district  wiiere  the  patentee,  his  execu- 
tors, &c.  reside,  that  any  ptjtent  was  obtained'*<saim;^i7tettsi||r 
orupon/ir&etirgg»/ieii,(the  woi^of  the  act  of  1790  ahe 
**  surreptitiously  htf  or  upnn  false  suggestion,'*)  the  iistriet 
Judge  may,  if  the  matter  appear  sufficient,  at  any  time  within 
three  years  after  the  issuing  of  the  patent,  grant  a  rule  that  the 
patentee  show  cause  why  process  should  not  issue  against  him, 
to  repeal  the  patent;  and  if  sufficient  cause  be  not  shown,  the 
rule  shall  be  made  absolute,  and  the  judge  shall  order  procsas 
to  be  issued  against  such  patentee,  dtc.  with  costs  of.  suit. 
And  if  no  sufficient  cause  shall  be  shown  to  the  contnry,  or  if 
it  shall  appear  that  the  patentee  was  not  the  true  inventor  or 
discoverer,  judgment  shall  be  rendered  by  the  court  for  the 
repeal  of  the  patent;  and  if  the  plaintiff  (ails  in  his  complaint 
the  defendant  s/iall  recover  costa.  It  has  been  held,  that  tbe 
proceedings  upon  the  nde  to  show  eaure  are  summary;  and  that 
iiiflmadeabaaiul»;itisaot#  thaitbepilentbeie|nalodl 
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%iit  only  that  procen  iasueto  try  (lie  ralidity  of  the  pctent,  on 
the  auggestions  elated  in  tlie  complaint.  That  thia  proceas  ia 
in  the  nature  of  a  icire/actaa  at  the  common  law,  to  repeal  pa. 
tent8»  and  the  iaauea  of  fact,  if  any,  are  to  be  tried,  not  by  the 
eourt,  but  by  a  jury  ;  that  the  judgment  upon  this  proceaa*  ia  in 
the  nature  of  a  judgment  on  a  scire  facia$  at  common  law,  up- 
<m  which  a  writ  of  error  Ilea,  aa  io  other  casea,  to  the  circuit 
court,  where  there  ia  matter  of  error  apparent  on  tlie  record,  by 
bill  of  exceptjona,  or  oiherwise.  That  the  patent  itfelf  ia  slight 
but  jN^aMiyacte  e?idence,  in  fairour  of  the  patentee,  that  it  ig 
hia  invention ;  that  if  it  appear  that  he  is  but  a  joint  inventor, 
and  he  takea  out  the  patent  as  his  §oU  invention,  it  ia  an  obtain- 
ing of  the  patent  uponfalie  Buggnlion  within  tlie  act.  Steams 
▼.  Barrett,  I  MmohU  R. — 21.  The  remaining  acctions  of  the 
act,  (II,  and  12.)  contain  no  matter  of  any  general  importance; 
the  eleventh  being  directory  only  at  to  the  fees  of  office,  aadihe 
liwelfth  being  a  repealing  clause  of  the  act  of  11  no. 
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THE   PRINCIPAL  MATTERS 
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ADMIRALTY. 

Libel  nnder  llie  non- importation 
nets.  Alleged  excuse  of  di-trcRS 
repelled.  Condcni nation  pro- 
noiiiiced.  The  New- York,  bO 
Necessity,  which  will  I'xcnse  a 
violation  of  the  laws  of  tndc, 
niii8t  be  iirjront,  and  proceed 
from  sdcli  a  state  of  thintrs  as 
may  be  supposed  to  produce  on 
the  mind  of  a  >kiirul  mariner,  a 
well-ffi'OJmded  fear  iif  the  lo^•s<»f 
vessel  and  cnrjro,  or  of  the  lives 
of  th^  crew.     IL  68 

Decree  of  restitution  affirmed, 
with  a  ci?rtiiicato  of  probable 
cause  of  5e:7.irc,  in  :in  instanr*e 
cause,  on  further  proof.  The 
Snn  Peilro,  78 

Libelfora  furfcitureofijoods  im- 
ported, nn  I  sdloired  to  have  been 
invoiced  at  a  less  sum  than  tlie 


actual  cost,  at  the  place  of  ex- 
portation, with  design  to  evade 
ti)e  duties,  contrary  to  the  6Gth 
section  of  tl  e  Collection  Law^ 
ch.  1i2d.  Restitution  decreed 
upon  the  evidence  as  of  the  coel 
of  the  goods  at  the  place  where 
they  were  h»t  shipped ;  theibnn 
of  the  libel  excluding  all  inquiry 
as  to  their  cost  at  the  place 
where  .Uiey  were  originally 
i'xftpctlt  and  qs  to  continuity  of 
voyage.  The  Unittd  Slatei  v.  1 50 
Crates  of  Earthen  Ware,  232 
The  couits  of  the  <J lilted  States 
haveexc/icstrccognizanceufqfieik^ 
tions  of  forfeiture,  upon  all  sei- 
zures in  ^de  under  the  laws  of  the 
U.Stiites,and  it  is  not  competent 
for  a  ^tale  court  to  entertain  or 
decide  such  question  of  forfeit- 
ure. Ifa  sentence  of  condemna- 
tion be  definitively  pronoimced  by 
tht*  proper  court  of  the  U.  States, 
it  is  conclusive  that  a.  forfeiture 
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liineurred  ;  tf  a  sentence  of  ae-  8. 
quittal*  it  is  cqnallj  conclu^^ire 
afpainst  t^e  forfeilure  :  and  in 
either  Ojue,  tlie  question  canmiC 
be  again  litigated  in  any  roin- 
mon  law  Ibrum.  Gtitlcn  v.  Hajft 

24U..311    9. 

6.  Where  a  seisore  is  made  for  a 
supposed  forfeiture,  under  a  law 
of  the  Uniteif  States,  no  action 
of  trespass  lies  in  any  common 
law  tribueal, .  until  a  final  decree 
is  pronounced  upon  tlie  proceed- 
ing til  rem  to  enforce  such  for- 10. 
feiture  ;  for  it  depends  upon  the 
final  decree  of  the  court  pro- 
ceedyig  in  rem,  whether  such 
eeizute  is  to  be  deemed  right- 11. 
ful  or  tortious,  and  the  action,  if 
brought  before  such  decree  is 
made,  is  brought  too  soon.      Id. 
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7.  If  a  suit  be  brought  against  the 
seizing  officer  for  the  supposed 
trespass,  while  the  suit  for  tlie 
forfeiture  is  depending,  the  fact 

.  of  such  pending  may  be  pleaded 
in  abatement,  or  as  a  tcnpcmry 
bar  of  the  action.  If  after  a  de-. 
cree  of  condemnation,  then  tliat 
iSiet  may  be  pleaded  as  a  bar  ;  if 
after  an  acquittal,  with  a  certifi- 
cate of  rcHsonable  cause  of  seiz- 
ure, then  that  may  be  pleaded  as  12. 
a  bar.  If  after  an  acquittal  with- 
out such  certificate,  then  the  offi- 
cer is  without  any  justification  foi 
tlie  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act.  If,  13. 
to  an  action  of  trespass  in  a  stote 
court  for  a  seizure,  ilie  seizing 
officer  plead  the  fact  of  forfeiture 
in  his  defence,  without  averring 
a  lU  penden$f  or  a  condeiiinhtion, 
or  an  acquittal  with  a  certificate 
of  reasonable  cause  of  si'izure, 
the  plea  is  bad  ;  for  it  attempts 
to  put  in  ifsoe  the  question  of  M. 
ibrfeitiire  in  a  state  court.     Id. 


At  common  law,  «ny  person  umfr 
at  his  peril,  seize  for  a  forfeitumt 
to  .tlie  govenim^Dt,  aiid  if  th« 
gdH^ment  adsfl  his  seizore,* 
am!  the  property  m  condemned, 
he  is  justified.     Id.  310 

^y  the  Hct  of  the  1 8th  of  Febru'- 
ar/,  1785,  ch.  8.  s.  27.  ««fficerr 
of  tl:e  revenue  are  authorized  to* 
make  seizures  of  any  ship  or 
goods,  for  any  breach  of  the 
laws  of  the  United  States.        /li. 

dip 

A  forfeiture  attaches  m  mn,  at 
the  moment  the  oflfence  is  com-- 
mitted,  and  the  propeitj  is  in-^ 
stsntly  devested.  Id.  31 1 

The  statute  of  1794,  cb.  60.  fw- 
3.  prohibitit!g  the  fitting  out  nnj 
slii;>,  &e.  for  tlie  service  of  any 
foreign  prince  or  states,  tocniiai' 
agninst  the  subjects  of  any  other 
foreign  prince,  4*^-  ^^^  "^  ^?\*^T 
to  any  new  govcmroent,  unless  it 
has  been  acknowledged  by  the 
United  States,  or  by  the  govern- 
ment of  the  coiyitry  to  which  sucbr 
new  state  previously  belonged.- 
A  plea  setting  up  a  forfeiture 
under  that  statute,  in  fitting  out 
a  slip  to  cniize  against  such  new 
state,  must  aver  such  recogni- 
tion, or  it  is  bfid.  Id.  ^S' 
A  plea  justifying  a  seizure  under 
this  statute,  ne^  ni*t  state  the 
pH  iriculnr  prince  or  state  by  name, 
against  whom  the  ship  was  intend- 
ed to  cruize.  Id.  329 
The  7th  section  of  the  statute  of 
1  'iSM,  was  not  intended  to  applyy 
except  to  cases  where  a  seizure 
or  detention  eon  Id  not  be  en- 
forced by  the  ordmary  eivil  pow- 
er, and  there  was  a  necessity,  in 
the  opinion  of  tlie  president,  to 
etnplov  naral  or  mUftarr  power 
for  this  purpose.  Id.  331.  334 
The  definitive  sentence  of  a  n 
ofadntlrahy,  or  any  ether  eoort 
ofpnouiiar  and  esdoaifn  jorb* 
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diction,  whether  of  condemna- 
tion or  acquittal,  is  conclusive, 
wkerev^  ^  same  subject  mat- 
ter come#1ticidental!y  ii^tontrd- 
▼ersj  in  any  other  tribunal.     IL 
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15.  Application  of  this  firinciple  to  a 
.recent,  case  in  England.  Note  a, 

322 

16.  Supposing  that  fbo  third  article 
of  the  constitution  of  the  United 
Suites,  which  declares  that  'Hhe 
judicial  power  shall  extend  to  all 
cases  of  admiralty  and  maritime 
jurisdiction,^  vests  in  the  Uni- 
ted States  exclusive  jurisdiction 
of  all  such  cases,  a  lid  that  a  mur- 
der committed  in  the  waters  of  a 
state,  where  the  tide  ebbs  and  CO. 
flowir,  is  a  case  of  admiralty  and 
maritime  jurisdiction;  yet  con- 
gress have  not  in  the  8tli  section 

of  the  act  of  1790,  ch.  9.  ^•for 
the  piiaishment  of  certain  crimes 
against  the  United  State?/'  so 
exercised  this  power  ns  to  c«m- 
fer  on  the  courts  of  the  Uni- 
ted States  jurisdiction  over  such 
murder.  .The  United  Statee  v. 
Bevane^  336.     87. 

17.  <2Mere,  Whether  courts  of  com^ 
mon  law  have  concurrent  juris- 
diction with  the  admiralty  over 
murder  committed  in  bays,  &c. 
which  are  enclosed  pirts  of  the 
sea?'    M.  387 

]•:  Congress haTing^  in  the  8th  sec- 
tion of  the  act  of  1790,  ch.  9.     Si. 
provided  for  the  punishment  of 
murder,  &c.   cominittcd   upon     S9. 
the  high  seas,  or  in  any  river, 
haven,  basin  or  bay,  out  of  the 
jurisdiction  of  any   particular     23. 
stdte,  it  is  not  the  offence  com- 
mitted, but  tiie  bay.  &,c,iri  which 
it  is  committed,  that  must  b($    24. 
out  of   the  jurisdiction  of  the 
•tate.     Id.  387     35. 

19.  -The  grant  to  the  UnCed  States, 
in  theeonstitutiooyOi  ai.  eases  of 
Vol.  IIL  b 


admiralty  and  maritime  juiriBdio' 
tion,  does  not  extend  to  a  cession 
of  the  waters  in  which  those 
cases  may  arise,  or  of  general 
jurisdiction  over  the  same.  Coll* 
gress  may  niiss  nil  laws  which 
are  ni^pea^^ry  for  giving  tba  . 
most  cf)n)plcto  efiect  to  the  cfx- 
erci.«e  of  tlie  admiralty  and  ma- 
ritime jurisdiction  granted  toTtha 
government  of  the  union:  but 
the  general  jurisdiction  over  the 
place^subjcct  to  this  grant,  ad- 
heres to  the  territory  as  a  por- 
tion of  territory  not  yet  given 
away;  and  the  ro.siduary  pkiwers 
of  legislation  still  renritin  in  the 
state.  ^  IL  S89 

Conjrrcsj  have  power  to  provide 
for  the  punishment  of  offences 
eommittcd  by  persons  on  hoard 
a  Mu  of  war  of  the  United 
State.^,  wherever  that  sliip  maj 
lie.  But  congre^  have  not  ex* 
ercised  that  power  in  the  case  of 
a  ship  lying  in  the  waters  of  the 
United  States;  the  words  *' with- 
in any  fort  arsenal,  dockyard, 
magazine  or  in  any  othtr  place 
or  distnet  ofconnfry  under  Ike 
$ofe  and  exrinsive  jwrUdietio^ 
aflht  United  Siafes,'*  in  the  third 
section  of  the  act  of  1 790,  ch.  9« 
not  extruding  to  a  ship  of  war, 
but  only  to  objects  in  their  na» 
ture  Jixed  and  terriioriaL    li. 

:j90 
Texts  .on  the  admiralty  jurisdic- 
tion. Note  rt»  6,  357.  3#  1 
Resolution  of  1632,  upon  the 
cases  of  admiralty  jurisdiction. 
Note  a\  ^  SW 
AffrcRmeiit  of  the  judges  of  the 
kin:r*8  bench  and  the  admiraltjF 
of  1575.  Notcff,  377 
Case  of  Me  Kmg  v.  Bruce.  Note 
e,  391 
A  question  of  fact  under  the  non* 
importation  laws.  Defence  set 
op  on  the  plea  of  distress  r 
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pelled.     Condcnin<ntion.      The 

20.'  Libel  uiMtCF  <iie  C.Mh  Fcction  of 
tho  rcgi:.innirt  of  I  792.  r!i.  1 4(5. 
(I.)  for  51  Inuululem  use  by  a 
vcs^scl  ofa  reriificnM'  ol'iegiBtTv, 
to  the  benefit  <W\vl  ich  .-he  was 
not  entitled.  Vcsj^cl  ibil'dMiid. 
The  pro'visiorti  of  the  97ih  sec. 
np|)ly  OS  wcil  t» 'c-^scls  which 
have  hot  been  prcvinti«ly  le^ris- 
tercd,  as  lo  iho-e  to  i\  hich  rrjris- 
ters  have  b*»<^n  previously  trnnt- 
ed.     TheKplune,         '  "  tOl 

See  PiRACT. 

Practice,  5,  G,  7. 

PtllZB. 

ALLEN. 

1.  An  alien  encniy  may  take  lands  by 

purchase,   lh(»irnh   nnt    by    dc* 
scent;  and  that  uhfliier  ll  r  pnr- 
chasi*  be  by  j^rant  or  by  device.— 
No^e  c,  14 

2.  A  title  acquired  by  an  ulirn  ene- 
my by  pu:cha-c  is  I'ot  devested 
until  office  fwivf.     //.  14 

8..  The  9ih  article  of  fiie  treaty  of 
1194,betivcen  the  Unit:  d  S^tatrs 
and  Great  Britain  cod  pletely 
])rotec!s  the  title  of  a  Hriti>h  c!e- 
viaoe,  whose  Atate  has  not  been 
previously  devested  by  an  in- 
q^st  of  office,  or  some  cquivH- 

'     lent  proeecdinjj.     i/.  14 

4  The  tfeaty  of  1794  relates  or  ly 
to  lands  then  luM  by  EritisJi 
subjects,  and  not  to  any  after 
acquired  lands,     hi.  PS  14 

5,  A  person  born  in  the  colony  of 
New  Jer: ey,  before  the  drelara- 
tion  of  independeno'.*,  and  lesi- 
dinjr  there  until  1777,  but  who 
then  joined  the  hritish  nnny, 
and  ever  since  adhered  to  Hic 
•nitbih  government,  has  a  right 


to  take  lands  by  descent  in  tfae 
Mate  of  >cw-J«TFry.  Id.  12 
6  Ap«(V>tM^)ru  in  Englsnd,  before 
^kkB  (fee hi  I  atton'Oi  independence, 
and  who  uUva>s  resided  there, 
•and  never  wrs  in  the  United 
States,  cannot  take  lands  in  Mar 
rvlaiid  bv  doFPcnt,     J:i.  15 

7.  Hy  the  acV  of  Mar3'lartd  of  I7t0, 

ch  4o.  and  ^fi .  (he  cqnitable  in- 
teros'  of  Hiitish  subjects  in  li^mfa 
were  confiscntcd,  and  vested  in 
the  State,  wi«hoi.l  liiiro  found, 
pri'  r  to  *\ho  l:e;:ty  of  I7C3,  so 
that  tl:e  Briti.'^'h  cfshdqve  trv$i 
was  not  piotected  by  tie  stipu- 
lations in  that  treaty  against ^- 
ture  roi.fisealicn,  .nor  Ly  ^  the 
Ftipulatinn  in  the  treaty  of  I7P4, 
scMMiriufr  to  Britif-h  snbjcctpt 
who  thtnheld  lands  in  this  coun- 
try the  riuhl  to  ccntinve  io  hold 
them.     Id.  13 

8.  An  alien  may  tfike^  by  purchase 
a  freehold  or  other  interest  in 
land,  and  mny  hrU  it  nsraiiist  all 
the  world  cNcepl  tie  Kmjf,  and 
even  a«r^ii'ft  liini  until  office 
found;  ai:d  is  tu  i  aeeeuntabic 
foi  the  rci'ts  and  profrs  previ- 
ously rccciied.    Craig  y.Lealk^ 

5  U 

9.  Where  W.  R.  claimed  title  to 
landn  in  Kentick)*,  derived  fronoi 
a  warrant  i-sjied  in  1774, by  the 
governor  of  Virgin'ia,  on  which 
a  $»iant  issued  in  17S**,  to  W.  P. 
who  w.is  a  native  subject  of  tho 
Kinp  ot  Citeat  Fiitain,  and  who 
left  Viipinin  piior  to  th€t  year 
I77(*,  andhns  i-ever  sircc  rt- 
tu'ned  to  the  Uiitc' States:  held, 
that  W.  S.  took  a  legui  title  to 
the  tatids  under  the  warrant  and 
irrnnt,  which  no'  I.rivinjr  been 
d<  vested  by  any  net  of,  Virginia 
fiiior  to  the  treaty  of  I7P4,  was 
rendered  ab-rdufo  and  indefeasi- 
ble bv  the  9th  article  of  that  trea 
'*•    Craig  V.  Kadford,  694,  -ni 
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Sie  CniNCEUT.  6. 
Tbeaty,  I. 


PILLS    OF    EXCIJAXGE    AND 
PROMISSOilV  MOriiS. 

1.  Where  a  general  aMtIiD:i(y  is  gi- 
ven in  draw  bills  fmrn  a  ccrttiii 
place,  on  acrount  of  acjvanccs  . 
there  n.'cde,  the  underiakin^  is 
to  rcplacft  the  money'  at  ihnt 
place ;  and  interest  is  to  be  al- 
lowed nccordinif  lo  ihc  Irx  hit. 
Lanuise  w  B4irktr^    .      101,  1-jG 

2.  WlHjrf  a  bill  of  exch;:n;:c   was   4. 
cn.lftrsed  to*  T.  T.    T.  tn^asurcr 

of  the  United  Srates  who  re- 
ceived it  in  that  c'lp.Krit^',  and 
for  account  *if  the  United  State?, 
and  the  bill  had  been  purchased 
by  the  Secretary  of  the  I  nagu- 
.  ry  (as* o:io  of  ihc  (*Oininis>iotiCis 
of  the  Ssiikins;  Fund,  and  as  atrcnt 
of  th'it  boani)  with  the  money  of 
the  United  Sates,  nnd  wasaCter- 
ward.4  en'lorsnd  liy  T.  T.  T,  trea- 
surer cif  tin;  United  States,  lo  W. 
and  S.  and  by  thiMn  picentcd  to 
the  drawees  for  acceptanf.cy  and 
piotcsted  f;»r  non-arcRptance  and 
Jlou-payincMt,  and  sent  b.ick  by 
W»  and  S.  to  the  S  :c«et  iry  of  the 
Trcasnry  ;  held,  ilrrt  the  endorse-  5. 
ment  to  T.  T.  T.  li?  nscd  .Huch 
an  interest  t'»  tl:«  Uuied  Slates 
as  enabled  ihcni  to  maintriiM  an 
actioj)  on  the  bi'.l  aL'aiiist  the  r'r>t 
endorser  ;  and  tlut  the  United 
States  mi^ht  rrcover  in  nn  action 
against  the  fiist  endor<or.  will:oiit 
producin;^  fi oni  \V.an<lS.»  iocclpt 
or  r^-cn'r»rsoincnt  ofl!:rbill,  \V. 
and  Sbuiircr  prostniird  IQ  have  net' 
rf\  as»he  a  this  nr  baiikeiSof  the 
Uni;c  I  S.tf^«;arid  all  i!ie  info-  6. 
rest  which-  W.  nnd  S  over  had 
in  tbo  bHly  was  devested  by  tho 


act  of  returning  it  to  the  party 
froni  wliom  it  was  received. 
Diiran  r.  The  Umted  S fates,  I7i 

.  Qiarc,  W.Vjther,  when  a  bill  is 
cnlorsc.l  to  au.  agent,  for  tho 
u*«j  of  his  pri.icfpal,  an  action  on 
the  Kill  can  bo  maintained  by  the 
priiicipnl  i%  his  own  name? 
ilouever  this  may  be  between 
|):  ivate  Dartios,  the  United  States 
are  permitted  to  «i»e  in  their 
own  na'Mic,  wherever  it  a|)pearsy 
not  onl)'  on  ihe  face  of  the  in- 
c^trument,  but  fiom  all  the  evi- 
dence, tliA  they  alone  artf  inte- 
rested in  the  subject  matter  of 
the  qontroversy.  Id.  180 

If  a  person  who  endorses  a  bill  to 
a  no:  her,  whether  for  v^luc,  or 
for  the  purpose  of  coUcction, 
comes  again  to  the  possession 
theieof,  he  is  to  be  *  regarded, 
unless  the  contrary  .  appears  in 
evidence,  as  the  biniaJUte  holder 
and  proprietor  of  su^^  bill,  aiid 
is  entitled  to  recover  thei^eon, 
notwithstanding  there  may  be  on 
it  one,,  or  more  endorsements  in 
fi.ll,  subsequent  to  the  endorse- 
ment to   hiin,  without  producing 

♦  any  rocript  or  endorsement  back 
to  iiim  from  either,  of  such  en- 
dorsees, -whose  names  he  may 
Ftiikc  from  thff  bill,  or  Dot^as  he 
thinks  pmpcn*.     Id.  182 

The  cmloiscr  of  a  promissory 
note,  Tihoj  has  been  charged  by 
due  .  notice  of  the  (k^fault4>f  the 
maker,  is  not  enli^lc<l  to  the  pro- 
trcMon'of  a  court  of  equity  a$  a 
sttrefy  ;  the  holdi^r  may  proceed 
agninst  either  party  at  his  plea- 
sure, and  docs  not  discbari?e  the 
endorser,  by  not  issuing,  or  by 
connti-.rmantlirig  an  execution 
agninsi  the  muker,  Isdiicf  v. 
Pnwt,  620.   523 

\\y  the  statute  of  ATarxlan^  of 
1763,  ch.  ^V  s.  f:.  which  is  per- 
haps  only,    dcclarstory  of  ibo 
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-common  law,  an  endors^er  lias  a  1. 
right  to  pay  ihe  amount  of  the 
note  or  btil  to  the  holder,  ond  to 
be  subrogated  to  all  his  rights  by 
obtaining  an  assignnfent  of  the 
holder's  judgment  against  the 
maker.    Id.  526 


c 

CHANCERY. 

6. 

1.  Bill  for  the  specific  performance 
of  an  afrrcement  for  the  sale  of 
lands.  The  contract  enforced. 
JltliKr  ▼.  Ktfger,  M 

f.  The  remedies  in  tlie  courts  of 
the*  United  States,  at  common  6. 
law  and  in  equity^  are  to  he,  not 
according  to  the  practice  of  state 
courts,  but  according  to  the  prin- 
ciples of  common  law  and  equi- 
ty, as  distinguished  in  that  coun- 
try from,  which  we  derive  a 
knowledge  of  those  principle?. 
Consistently  with  this  doctrine^ 
it  may  be  adniittrd,  that  where, 
by  the  $falnt€M  of  r.  slate,  a  title 
whi<ii  wouhl  otherwise  be  deem* 
ed  merely  equitable,  is  recog- 
nized as  a  les^al  title,  or  a  title^ 
which  would  b6  valiil  at  law  is, 
UD^r  circumstances  .of  an  equi- 
table nature,  declared  void,  the 
rights  of  the  parties  in  such  case 
may  bo  as  fully  tXIn-sidered  in  a 
»nit  at  law,  in  the  courts  of  the 
United  States,  ns  in  any  ftate 
court.  Robinson  y.  Campbell^ 
212.  220 

3.  Explanation  of  the  decree,  in 
Duniop  ▼  Hepburn^  (reported 
ante,  vol.  1.  p.  179.)  that  the 
defendants  were  only  to  be  ac- 
countable for  the  rents  and  pro- 
fits of  the  Innds,  (referred  to  in 
the  proceedings*)  actual!y  re- 
ceived  bj  them.  Duniop  v.  Hep- 
'     »,  S31 


Tlie  endorser  of  a  prommnsofjr 
note,  who  has  been  charged,  \^ 
due  notice  of  the  default  of  tlia 
makei'y  is  not  entitled  to  the  pro- 
tection of  a  court  of  equity  a$  a 
9wtly ;  the  bolder  may  proceed 
against  either  party  at  bis  plea- 
sure, and  does  not  discharge  the 
endorser,  by  not  issuing,  or  by 
countermanding  an  txecutioa 
against  tlie  maker.  Lmox  v. 
ProuU  620. 425 

The  answer  of  a  dolendant  in 
chancory,  though  he  myy  be  in 
terested  to  the  whole  amount  in 
controversj,  is  conclusive  evi- 
dence, if  uncontradicted  by  any 
witness  in  the  cause,  id.  6S7 
R.  C.  a  citizen  of  Virginia,  being 
seized  of  real  property  in  that 
state,  made  in  his  will :  *^1n  the 
first  place  I  give,  deviscy  and  be- 
queath unto  J.  L.**  and  four 
others,  ''all  my  estate,  real  and 
personiil,  fif  which  I  may  die 
seizrd  and  possessed,  in  any  part 
of  A  mcrica,  in  special  trust,  that 
the  afore  mentioned  perwns,  or 
such  of  them  as  may  be  living  at 
my  death,  will  sell  my  peisonal 
estate  to  the  highest  bidder,  on 
two  years*  credit,  ami  my  real 
estate  on  one,  two,  and  three 
years^  credit,  provided  eatis&e- 
tory  security  be  given,  by  bond 
and  deed  of  trust.  In  the  second 
))lace,  I  give  and  bequeath  to 
my  bi other,  T  C.**  an  oi^^n^ 
"  afl  the  proceeds  of  my  eb^ate, 
real  and  personal,  which  I  bave 
herein  directed  to  be  sold,  to  be 
remitted  to  him  accordingly  as 
the  pajincnts  are  made,  and  I 
hereby  declare  the  af<Tresaid  J. 
laJ^  and  the  four  other  penons, 
*'  to  be  my  trustees  and  execu- 
tors for  tl|e  purposes  afore-men- 
tioned.'* Held,  that  the  legacy 
given  to  T.C.,  in  Uie  will  of  R 
C.»  was  to  be  considered  at  aha- 
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t|uert  of  per$(mcl  estate,  wbicli 
he  was  capable  of  liking  for  bis 
own  benetit,  tbough  an  aJien, 
Crmig  V.  LtiliCf  563 

7.  Equity  considers  land,  directed, 
iu  wills  or  other  instruments,  to 
be  sold  and  converied  into  money, 
as  money;  and  money  directed  to 
be  employed  jn  the  purchase  of 
land,  as  land.  Id.  577 

6.  Where  the  whole  beneficial  inter- 
est in  the  land  or  money>  thus  di- 
rected to  bo  employed,  belongs.to 
the  person  for  who^te  use  it  is  giv- 
en, a  court  of  equity  will  permit 
tl)e  te$lui  que  tru$l  to  take  the 
money  or  the  land  at  his  election, 
if  he  elect  before  the  conversion 
is  made.  Id,  578 

iK  But  in  case  of  the  death  of  the 
ecitui  que  trusty  without  haviiig 
determined  his  election,  the  pro- 
perty will  pass  to  his  heirs,  or 
personal  representatives,  in  the 
same  maimer  as  it  Avou^UMiave 
'ilone  if  the  conversion  had  been 
made,  and  the  trust  executed  in 
his  lifc-tiiiic.  Id.  579 

0.  The  case  of  Roper  v  RadcliflTe, 
d  Mod.  167.  examined;  di>tiii- 
guished  fro:ii  ihu  present  case; 
«iid,  so  fir  n.  '  coiiflictii  with  it, 
overruled.  //•  58 ^ 

11.  Lfind,  devised  to  trustees  to  sell 
for  the  payment  of  debts  and  le- 
gacies, id  to  be  deemed  as  mont.tf. 
Id.  5Si 

12.  The  heir  at  la^  has  a  resulting 
trust  i:i  such  lands,  after  the 
debts  and  leirncies  arc  pnfrl,  and 
may  come  into  equity  and  re- 
strain the  truMtce  from  seliintr 
more  than  sufficient  to  pay  them; 
or  m;iy  offer  to  pay  them  himself, 
and  pray  a  conveyance  of  the  part 
ol'the  land  not  soidin  the  first  cns^e, 
and  the  whole  in  the  latter,  which 
property  in  cither  case  will  be 
iaifdand  notm/'n/y.  Id.         582 

13.  But  if  the  intent  of  the  tesUtor. 
appears  to  have  been  to  stamp 


upon  the  proceedf  of  the  land 
directed  to  be  told,  the  quality  of 
personalty,  not  only  foi  the  par* 
ticular  purposes  of  the  « ill,  but  til 
ell  intents,  the  cluim  of  the  heir  at 
law  to  a  resulting  tni*t  is  defeat- 
ed, and  the  eatake  is  considered  to 
be  personal.  Id.  58S 

COMMON  LAW. 

See  AnmnALTT,  5, 0,  7,  8,  U,  17. 

CoNSTlTlJTiONAL  LaW,  8 

CniNcART,3.  . 
CONSliTUTIONAL  LAW. 

1.  A  judgment  of  a  state  couTt  hee 
the  same  credit,  validity,  and  eC* 
feet,  ill  every  other  court  within 
the  United  Sutea,  labich  it  hid 
in  the  court  where  it  was  render- 
ed; and  whatever  pleas  would  be 
good  to  e  suit  thereon,  in  sueb 
state,  and  none  others,  can  be 
pleaded  in  any  other  court  withio 
the  United  States.  Hesiploii  t. 
MOmnth  8S4 

2i  Under  tlie  jndiciary  act  of  1709, 
ch.  20.  s.  f25.  giving  appellate 
jarisdiction  to  the  supreme  court 
of  the  United  Sutes,  from  the  fi- 
nal judgment,  or  decree,  of  the 
highest  court  of  law  or  equity  of 
a  state,  in  certain  cases,  the  writ 
of  error  may  l^e  directed  to  any 
court  in  which  the  record  and 
judgment  on  which  it  is  to  act 
may  be  fitund  ';  and  if  the  record 
has  been  remitted  by  the  highest 
court,  •^c.  to  another  court  of  the 
state,  it  may  be  brought  by  the 
writ  of  errr.r  from  that  court 
Gelston  v.  Hoyt,  946.  303 

3.  The  remedirs  in  the  courts  of 
the  United  States,  at  common 
law,  and  in  equity,  are  to  boi 
not  accord  mg  to  the  practice  of 
state  courts,  but  according  to  the 
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principles  of  common  |ftw  and 
equity,  as  defined  in  Lnglund. 
This  ddctriiio  reconciled  \Vi(h 
the  decisions  of  (he  courts  of 
Tennessee!  perinitiing  an  equi- 
table title  to  be  sss^eited  in  an 
nctioD  at  law.  Robimon  v.  Camp- 
bell, 221. 

4.  Remedies,  in  respect  to  real  pro- 
pertyt  are  to  be  pursueil  accord- 
ing to  tlie  Ux'loci  rei  sUa,     Id, 

2l9 

5es  Admiialtt,  5,6^  7,  16,  17,  19, 
«). 

Practics,  14. 

SritUTES  OV  TfiNNSSSEB,  1, 2,  3* 

D 

DEED. 

Set  Ejbctmsnt,  3. 

DOMICIL. 

I.  The  native  character  does  irot 
revert,  by  a  mere  return  to  Wis 
native  country,  of  a  me: Chant, 
Who  is  domiciled  in  a  neutral 
country,  at  the  iime  of  ca;44irc  ; 
who  afterwards  leDves  his  coui- 
mercial  entablicshment  in  the  neu- 
tral country  to  be  conducted  by 
his  clerks  in  his^4iebsence>  who 
visits  his  native  country  merely 
on  mercantile  business,  tind  i it- 
tends  to  return  to  his  adopted 
country.  Under  theso  circnin- 
Btances^  the  neutral  domicil  still 
continues.'  The  Friend$chnflf  14. 

61 
V  3  British  subjects,  resident  in  Pi)r- 
tugal,  (though  entitled  to  gro'.it 
privileges.)  do  not  retain  their 
native  character,  but  acquire  that 
.of  the  Country  \i'hcre  they  res>ide 
and  carry  on  their  trade.  U»  14. 

62 


3.  By  the. Jaw  of  this  country  the 
rule  of  recip:ocity  prevails  upon 
the  recapture  of  the  properly  of 
fi  iends.  The  Iiuv  of  France  de- 
nying resiituiioM  upon  t>alv«igc  af- 
ter ttventy-rour  hours  possession 
by  the  enemy,  the  property  of 
perFons  do^niciled  iu  France  is 
condemneif  as  prize  by  our  courts 
on  recapture,  after  bein^  m  pf>8« 
session  of  the  enemy  that  leiijith 
of  time.  T/it  Star,  78.92 

DUTIES. 

Set  Admiralty,  4. 


EJECTMENT. 

1.  A  convf-yance  by  the  plaintiflT'a 
le>sor,  durint;  the  pendency  of  an 
action  of  <  j(*eliiient,  can  only  ope- 
rate upon  hi.<  rcven^iimjiry  inte- 
rest, ami  cannot  c.\tin«rnish  the 
prior  lense.  The  existence  of 
suc]i  lra*<o  is  a  fiction  ;  .hut  it  ia 
upheld  r»r  tlie  purpn>e9of  j  i«ticc. 
If  it  expire  durinvr  the  pendency 
of  a  suit,  the  phiinlilfi  nnnoi  re- 
cover his  term  at  law,  without 
procuring  it  to  Im*  enl.ir^cd  by  the 
court,  and  can  proceed  only  for 
antecedent  damaj;es.  Robinscnr. 
Cam  [.bill.  223 

2.  Effect  of  an  outj^landing  superior 
titl«,  in  ejectment.   Note  o,    2^4 

3.  Although  th?  sri-antees  in  a  deed 
executed  aflir^  bnl  tecorded  6e- 
fore,  anotlMtr  conveyance  of  the 
same  land,  beinjj* 6o/i«/f/«  purcl  a- 
sers  without  notice,  are,  by  law, 
deemed  to  possess  the  lictier  ti- 
tle ;  yef,  where  L.  conveyed  to 
C.  t'lclapd  in  controversy  *prrt/I- 
crf/ij/,  dcsrnbinir  himself  as  devi- 
see of  A.  S  by  whom  the  hndwas 
owned  io  bis  \^fe  time,  and  by  k 
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subsequent  deed,  (which  was  first 
recoided )  I^.  conveyed  to  B. 
*^aliihe  ri^;ht,  tillr,  and  c'aiii», 
Mhiri)  lie,  the  s..id  A.  S.,  lad^ 
und  a!l  ihc  ri::hr,  til!e  and  inie- 
rcst,  which  tl;.e  said  L,  holds  as 
Ic^iVaice  and  lopicsf^ntative  to  the 
said  A.  S.  dcce.nse<l, .  of  all.  land 
hin^  and  heinjr  within  the  state . 
of  Kent*  cky,  which  cannot,  at 
this  lime,  I>e  pariicidaily  doscri. 
bed,  whether  hv  dred,  patent, 
inort<rn«;e,  survey,  loca^inn,  con- 
tract, or  oilier  ui?e,"  wi'.h  n  co- 
vena  ni  of  warran'y  ajjainf^t  all  per- 
srms  chtitnint!  under  L.,  his  hriis 
and  assigns  ;  it  was  held  that  the 
latter  ronvoynnce  ciiMTnlcd  cnly 
vpon  lanrfs.  t'le  ri^ht,  title  tindin- 
ivrtfiioj  ttnich  twi.f  then  in  JL.,  and 
whv:h  he  dinted  from  J^.S.;  and 
co:  sequent  ly,  could  not'  cVfeat 
the  operation  of  the  first  deed, 
upon  the  land  specifically  con- 
veyed.    B/i/wn  r.  Juck$cn9f  449 

EVIDENCE. 

Sie  Practice,  *J,  3,  4,  6,  1^,13,  15^ 
If),  18. 

Cu A NCERY,  .O. 

P 

FARTHER  PRf)OF. 
he  Prizk,  1.2. 

6 

GUARANTY. 

I.  B.,  a  merchant  in  New- York, 
wrote  to  L.,  a  »»'erc-hanl  in  New- 
Orleans,  on  the  Ihh  Japuary,  I IICO 
n^t^ntioniu!/  that  a  ship,  belonging 
to  T.  and  S  in.  of  Portland,  waa  • 
ordered  to  New-Orleans  for 
freight,  and  reques^n|/  L;  to  pro 


cure  a  freight  for  her,  snd  pur- 
chase and  put  on  board  of  her 
60j  balcB  of  cc»tton  on  the-own- 
eis^iccouiit :  »'for  the  payment 
of  all  diipnients  on  the  ownera' 
account,  thy  bills  on  T.  4*  ^^'^ 
of  Portland,  or  m^,  sixty  days 
sight,  shall  meet  duo  honour." 
On  the  I3ih  February,  B.  again 
wrote  itf  1 4.,  reittTating  the  form- 
er request,  and  enclosing  a  let^ 
ter  from  '|\  and  Son  to  L.,  con- 
taining; their  instiuclions  to  L.». 
with  whom  they  afterwards  con- 
tinued to  correspond,  S(4diug9. 
^'//ly  bills  on  me  for  their  account, 
for  cotton  they  order  shipped  by 
the  Mac,  shall  meet  with  due  h6- 
n«»ur."  On  the  34th  July,  1806, 
B.  again  wrote  L  on  tbe  same 
subject,  snyinp,  'Hhe  owners 
wish  her  loaded  on  their  own  scf- 
count,  for  the  paymen*  of  which 
thy  bills  on  we  frliall  meet  with 
dnc  honour  at  sixty  days  sight 
L.  proceeded  to  purchase  and 
ship  the  cotton,  and  drew  several 
bills,  on  B.,  which  M'cre  paid. 
He  aflerwards  drew  two  bills 
on  T.  and  Son,  payable  in  N.ew- 
York,  wbich  were  protrsted  for 
non-payment,  they  hayintr,  in  the 
itiejn  time,  failed;  and  al*out  two- 
years  afterwardf>,  chrew, bills  on 
H.  fortl>^e  balance  due,  including 
the  two  protested  bills,  damages 
and  intei  est.  Held,  that  tbe  let- 
ters (»f  the  13th  February,  and 
24th  .lijly,  contained  uo  revoca- 
tion of  the  undertaking  in  the  let- 
ter of  the  9th  January^  thatal- 
ilioiigh  the  bills  on  T.  ^hd  Son 
were  not  drawn  according  to  B. 'a 
assumption,  this  could  only  aflect 
the  right  ofL.  to  rccoiter  the 
damages  paid  by  him  on  the  le- 
turn  of  the  bills,  but  thait  L.  had 
still  a  right  fo  recover  on  the  ori- 
ginal firuaranty  of  the  debt.  li 
was  also   held*  that  L*.  by  mak^ 


40 


INDEX 


ing  bis  eleetion  to  dra  '  upon  T. 
and  Son»  in  the  first  instance, 
did  not,  thereby,  prcx^lude  himself 
from  resorting  to  B.»  whose  un- 
dertaking WiiSy  in  effect,  a  pro- 
mise to  Airnish  the  funds  neces- 
aary  to  carry  into  execution  the 
adventure.  Also,  held,  that  L. 
had  a  right  to  recover  from  B. 
the  commissions,  disbursements 
and  other  charges  of  the  transac- 
tion. ^  Lahuue  v.  Bark^tr^  J  01 
S.Tbe  cases  on  the  subject  of  guar- 
anty collected.  Note  a.  148 

See  Bills  of  Ezchanus,  &c.  5, 6.. 


INSURANCE. 

1 .  Insurance  on  a  vessel  and  freight 
*^l  and  from  Tcneriffo  to  the 
HaTnnna,  and  at  and  from  thence 
to  New-York,  with  lilicrty  to 
stop  at  Matanzas,"  with  s)  rep- 
reaentaiioii  tliat  the  vksscI  wns  to 
$iop  at  Matan;ia.$j  to  know  if  there 
wer€  any  men  of  war  ofiheHaf 
tanna.  The  vessel  sailed  on 
the  voyage  iusured,  and  put  into 
Matanzas  to  avoid  British  crfii- 
lers,  who  were  then  off  the  Ha- 
vanna,  and  were  ipthe  pracfico 
of  capturing  ^Jtral  .  vessels 
trading  from  one  Spanish  port  to 
another.  While  at  Matanzns^ 
alie  unloaded  her  cargo,  imder 
an  order  from  the  Spanish  au- 
thorities ;  and  after  wards  pro- 
ceeded to  the  Havanna,  whence 
the  sailed  on  her  voyage  for 
Nev-York,  and  was  afterwards 
loat  by  the  perils  of  the  seas. 
It  was  proved  that  the  stopping 
and  delay  at  the  Havanna  was 
necessary  to  avoid  capture  ;  that 
no  delay  was  occasioned  by  dis- 
charging the  cargo,  and  that  the 


risk  was  not  increased,  but  dk 
minished.  Held,  that  the  order 
of  the  Spanii'h  gi)vernment  was 
obtained  under  such  circum- 
stances, as  took  from  it  the  cha- 
racter of  a  rts  major  imposed 
upon  the  master,  and  wasy  there 
fore,  no  excuse  fur  discharging 
the  car«4o;^but  (hat  the  stopping 
and  dt:laY  at  Matanzas  were  |)er- 
mitted  by  the  policy,  and  thai 
the  unloiiding  the  cargo  wa?  not 
a  deviation.  This  case  distin* 
guished  from  that  of  the  Mary- 
land Ins.  Co.  v.  Le  Roy,  T 
Crauch,  '26.  Uughci  v.  The 
Un:onJns,  Ca.  159 

2.  To  entitle  the  plaintiff  to  recover' 
in  an  action  ou  a.  policy  of  insu- 
rance, the  lo>*8mttst  beoccas/eneii 
by  one  of  the  peiils  insured 
again<t.  The  insured  cannot  re- 
cover for  a  loss  by  barratry,  un- 
less the  barratry  pnxluced  the 
Idss:  but  it  is  immaterial  whe- 
ther the  loss  so  produced  oc- 
curred during  the  continuance 
of  the  barratry  or  afterwards. 
Smami  r.  The  Union  Inauronee 
Cbmpany^  1G8 

3.  Cases  ou  the  subject  of  barratry. 
Note  a.  171 

4.  A  vessel  within  a  port,  blockaded 
after  tie  commencement  of  her 
voyacTp,  and  prevented  from  pro- 
ceeding on  rt,  sustains  a  loss 
by  a  peril  within  .that  clause  of 
the  policy  iusuring  against  the 
**arre8ts7  restraints,  and  detain- 
ments of  king?,*'  &c.  for  which 
the  insurers  are  lialile  ;  and  if  ih^ 
vessel  so  prevented  he  a  neutral, 
having  on  board  a  neutral  cargo 
laden  before  the  in>titution  of  the 
blockade,  the  Vcslraint  is  unlaw- 
ful. OUt?era  v.  The  Union  /'isti- 
ranee  Ccmpany.  183 

5.  A  blockade  docs  not,  accordtng 
to  modern  usage,  extend  to  a 
neutral  vessel  found  in  port»nor 


INDEX. 


41 


prtvefit  her  coining  out  with  the 
cargo  which  was  on  board  when 
the  blockade  was  instituted.     Id. 

183 
€.  A  technical  total  loss  must  con- 
tinue to  the  time  of  abandonment. 
Quartf  as  to  the  application  of 
this  principle  t#  a  case  where  the 
loss  was  by  a  restraint  on  a  block- 
ade and  proof  made  of  the  cora- 
menceroenl  of  thci  blockade,  but 
no  proof  that  it  continued  to  the 
time  of  abandonment?     Id.  183 

JURISDICTION. 

I.  M'R.  a  citizen  of  Kentucky, 
brought  a  suit  in  equity,  in  the 
circuit  court  of  ifeiitucky, 
against  C  C.  stated  to  be  a  cit- 
zen  of  Virginia,  and  E.  J.  and 
S.  £    without  any  designation  of 


CoflOTlTUTIONAL  LaJW,  9,  9» 
PlTBlfT,  7. 

Practicb,  14. 

Prize,  lO,  11,   12,  13,  14. 

LIBEL. 

SeePiiACTica,  11. 

LICENSE. 

I.  One  citizen  of  the  United  Sutes 
has  no  right  to  purchase  of,  or 
sell  to,  another,  a  license  or  pass 
from  the  public  enemy,  to  be 
U5ed  on  board  an  American  ves- 
sel.     PatUm  v.  Ntchobon,     304 


citizens l>ip  ;    all  the  defendants  9.  Cases  on  the  subject  of  Licenses 


collected.     Note  a. 
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appeared  and  answered ;  and  a 
decree  was  pronounced  for  the 
plaintiff;  it  was  held,  thnt  if  a  LIMITATION  OF  ACTIONS, 
joint  interest  Tested  in  C.  C.  and 
the  other  defendants,  tljf  ^court 
had  no  jurisdiction  oyer  the 
cause.  But  thnt  if  a  diSMict  in> 
terest  vested  in  C.  C.  so  that 
substantial  justice,  (so  far  as  he 
was  concernod,)  could  be  done, 
without  affecting  thcbther  de- 
fendants, the  jurisdiction  of  the 
court  might  be  exercised  as  to 
him  alone.  Cmmeron  v.  M Ro- 
berts^ 59 1  See  Statutes  or  TfiifNisssB,  4. 
This  court  has  no  jurisdiction  of 
cauftT^s  brought  before  it,  upon  a 
certificate  of  division  of  opinions 
of  the  judges  of  .the  circuit  court 
far  Ike.  dUtrict  of  Columbia.  The 
appellate  jurisdiction  of  this 
court,  in  respect    to  that  court. 


rhe  terms  *'beyond  $eai^*'  in  the 
proviso  or  saving  clause  of  a  sta- 
tute of  limitations,  are  equiva- 
lent to  wUhaui  ike  limii$  of  the 
Stalt  where  the  statute  is  enact- 
ed ;  and  a  party,  who  is  without 
tho  e  limits  is  entitled  to  the 
benefit  of  ;he  exception,  Jlfar- 
ruy  V.  Baktr.  ^41 


I. 


LOCAL  L.4.W. 

Ncteon    the  laws  of  Louisiana, 
Shepherd  v.   HampUm.    Note  • 

90 


only    extena?  to  the  final  judg-  2.  If,  under  the   Virginia  land  law 


ments  and  decrees  of  the   latter. 
Ross  V.  Tnpldl,  600 

See  Admihaltt,  6,  6,  16,  17,  18,  19, 
20,  91, '22,  23, 94, 
Vol,     in.  F 


the  warrant  must  be  lodged  m 
the  office  of  the  survey  or  at  the 
time  when  the  survey  is  made, 
his  certificate  stating  that  the 
survey   was  made    by  virtue  of 
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the  frovemora  warrantf  and 
agreeably  to  the  royaf  procia- 
inationof  1763,  is  sufficient  evi- 
(teooe  that  the  warrant  was  in 
hit  potaession  at  that  time. 
Craig  V.  Radford,        594,  5U1 

9  The  Gth  aec.  of  the  act  of  Vir^ 
ginia  of  1748,  entitleci,  "An  act 
directing  the  duty  of  surveyors 
of  lands  is  merely  directory  to 
the  officel-,  and  cJoes  not  make 
the  validity  of  the  survey  depend 
upon  htt  coriforuiin^  to  its  re- 
quisitions,  lb.  597 

4  A  surrey,  made  by  the  deputy 
surveyor,  is,  in  law,  to  be  con- 
sidered as  made  by  the  principal 
Burveyor.    lb.  598 


8U  BiLU  or    EZCBAIIGB,  &c.    1.  6. 

CaiiicRftYi  I,  9. 
Ejbcthkiit,  3. 
Statutes  ,0p  Tbnii  bssee. 

OF  North  Cakolina. 

Of  Gboroia. 

w 

NON-INTERCKKTRSE. 

8U  Al^MIRALTT,  l,.i.  25. 

NOTES. 
Skt  Bills  or  Ezchan ob,  4^c. 
P 

PATENT. 

1.  <2iMsr«,  Whether,  under  the  ge- 
neral patent  law,  improvements 


on  different  niacbines  can  be 
comprehended  in  the  same  pa- 
tent, so  as  to  give  a  right  to  the 
exclu.<ive  use  of  the  several  oia- 
chiiies  separately,  as  well  as  a 
rijiht  to  the  cxciu^'ive  ise  of 
those  machines  in  combination? 
EvauM  V.  Ealofi,  444.  506 

2.  However  this  may  be,  the  ad  of 
the  2 1st  of  January,  1808.  ch. 
117.  "for  the  relief  of  Oliver 
Evan?,**  authorizes  the  issuing  to 
him  of  a  patent  (or  bis  invention, 
discovery,  and  improvements,  in 
the  art  of  manufacturing  flour* 
end  in  the  several  machines  ap- 
plicable   to  that   purpose.     JUL 

506 

3.  Qttore,  Whether  congress  can 
constitutionally  decide  the  fact 
that  a  particular  individual  is  an 
author  or  inventor  of  a  certain 
writing  or  invention*  so  as  to  pre- 
clude judicial  inquiry  info  the 
originality  of  the  authorship  or 
invention  ?     /d.  513 

4.  The  act  of    21st   of    January, 

1808,  ch.  117.  for  the  relief  of 
Qlsver  Evans,  does  not  decide  the 
het  «f  the  originality  of  his  in- 
mAfUb'n,  bi^  leaves  the  question 
open  to  investigation  under  the 
general  patent  law.     id.        513. 

5.  Under  the  6th  section  ef  the  pa- 
tent law,  ch.  156.  if  the  thing 
secured  by  patent  had  been  in 
use.  br  had  been  described  in  a 
public  work  anterior  to  the  sup- 
posed discovery*  the  patent  is 
void  whether  the  patentee  had 
a  knowledire  of  this  previous  use 
or  description,  or  not.     Id.     514 

6.  Oliver  Evans  may  claim,  under 
bis  patent,  the  exclusive  use  of 
his  inventions  and  improvements 
in  the  art  €f  manufacturing  flour 
and  meal,  and  in  the  sereral  .ma- 
chines which  he  has .  invented, 
and  in  his  improvement  on  ma- 
chines    previously    discovered* 
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Aut  where  his  claim  is  for  an 
improvement  on  a  machine,  he 
Biust  show  the  extent  of  his  im- 
provement, so  that  a  persu*i  un- 
derstanding the  siibjecl  may  com- 
prehend distinctly  in  what  it 
consists.     Id,  '  .514.518 

7.  Theactfor  the relieJrofO.  Evans 
is  graded  on  thti  general  |»aicnt 
law,  so  as  to  give  him  a  right  to 
sue  in  the  circuit  courts  for  an  in- 
fringement of  his  patent  rights, 
althoutrh  the  defendant  m;iy  be  a 
citizen  of  the  same  state  with 
himselfT    Id.  5i& 

9.  Note  on  the  patent  laws,  Appen- 
Dix»noteI(.  13 

«^ee  Paacticb,  18,  19. 

PIRACY. 

f.  Arobberycommittet!  on  the  high 
seas,  although  such  rubbery,  if 
committed  on  land,  would  not, 
by  the  laws  of  the  United  States, 
be  punishable  with  death,  is  pi' 
rary,  under  the  8th  section  of 
the  act  of  1 790,  ch.  36.  ^fJC*)  for 
the  punirthment  of  certain  crimes 
Yi^ainst  the  United  States ;  and 
the  circuit  courts  have  jurisdic- 
tion thereof.  The  Uniitd  States 
Y.Pal/nerf  610.  62d 

^«  The  crime~of  rii66ery,  as  mention- 
ed in  the  act,  is  iho  crime  of 
robbery  as  recognized  and  de- 
fined at  common  law.     IL     630 

^*  The  crime  of  robbery,  committed 
by  a  person  who  U  not  a  citizen 
of  the  United  Stites,  on  the  high 
seas,  on  board  of  a  ship  belong- 
ing exclusively  to  subjects  of  a 
foreign  state,  or  on  pei-sons  in  a 
foreign  vessel,  is  n<»t  piracy  under 
the  act,  and  is  not  punishiltle*  in 
the  courts  of  the  U.  States.  YV.630 

4.  When  a  civil  war  rages  in  a  fo- 
reign, nation,  one  part  of  which 
separates  itself  from  the  old  es- 


tablished government,  and  erects 
Itself  into  a  d^tinct  government, 
the  courts  of  the  union  must 
view  such  newly  constituted  go- 
vernment as  it  is  viewed  by  the 
legislative  and  executive  depart- 
ments of  the  government  of  the 
United  States.  If  that  goverfi- 
meai  remaios  neutral,  but  re- 
cogiiizos  the  existence  of  a  civil 
war,  the  courts  •f  the  union  can- 
not consider  as  criminal  those 
acts  of  hostility  which  war  au- 
thorizes, and  which  the  new  go- 
vernment may  direct  against  its 
enemy.     Id.  6.14 

o.  The  sametestimoney  which  would 
be  sufficient  to  prove  that  a  ves- 
sel or  |>erson  is  in  the  service  of 
an  acknowledged  state,  is  admis-^ 
sible  to  ;>rove  th%t  they  are  in 
the  service  of  such  newly  crea- 
ted government  Its  seal  cannot 
be  allowed  to  prove  kself,  but 
may  ue  proved  by  such  testimo- 
ny as  the  nature  of  tfie  case  ad- 
mits,: And  the  fact  thai  it  vessel 
or  person  is  in  the  service  of 
such  government  may  be  estab- 
lished otherwise,  should  it  be  in.- 
practicable  to  prove  the  seal.  Id. 

PLEADING. 

I  If  an  actioirbe  brought  against 
an  officer  making  a  seizure  under 
the  laws  of  the  United  States,  for 
a  supposed  trespass  while  the 
suit  for  the  forfeiture  is  depend- 
ing in  tlie  United  States*  courts, 
the  fact  of  such  pendency  may 
be  pleaded  in  abatement,  or  as  a 
lein|K>rary  bar  of  the  Action.  If 
the  action  is  brought  aAer  a  de- 
cree of  condemn:fiion.  then  that 
fact  may  be  pleaded  as  a  bar ;  if 
after  an  acquittal,  with  a  certifi- 
cate of  reasonable  cs  :se  of  sei- 
zure, then  that  may  be  pleaded 
as  a  bar.     If,  aAer  an  acquittaif 
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witbout  such  certificate*  then  the 
officer  is  without  any  justification 
f>r  the  Beisufe,  and  it  is  defini* 
tiveljf  settled  to  be  a  tortious  act. 
If  to  an  action  of  trespass  in  a 
state  court  for  a  seizure,  the  sei- 
zing officer  plead  the  fact  of  for- 
feiture in  his  defence  witliout 
averting  a  li$  penden$^  or  a  con- 
demnation,  or  an  acqtdttal,  with 
a  certificate  of  reasonable  caase 
of  seizure,  the  plea  is  bad  ;  for 
it  attempts  to  put  in  issue  the 
question  of  forfeiture  in  a  state 
court.  Gelsfmi  v.  Haytf  945.  313 

ft.  The  statute  uf  1794,  ch.  50.  s.  3. 
prohibiting  the  fitting  otit  any 
ship,  4*^*  ^^^  ^^  service  of  any 
foreign  prince,  &c,  to  cruise 
against  the  subjects,  &c.  of  any 
other  foreign  prince,  &c.  does 
not  apply  to  any  new  ifovern- 
ment,  unless  it  has  been  ackow- 
ledged  by  the  Uhited  Stntes,  or 
by  the  government  of  the  coun- 
try to  which  such  new  govern-* 
ment  previously  bcloni^ed.  And 
a  plea  setting  up  a  forfeiture  un- 
der that  statute  in  fitting  out  a 
ship  to  cruise  H|;ain8t  such  new 
state*  must  aver  sucli  recognition, 
or  it  is  bad.     Id.  328 

8.  A  plea  justifying  a  seizdre  under 
the  statute  of  1794.  ch.  50.  need 
not  state  the  particular  prince  or 
state  by  name,  egainst  whom  the 
ship  was  intended  to  cruise. 
U.  359 

4.  A  plea  justifying  a  seizure  and 
detention  by  virtue  of  (he  7th 
see.  of  the  statute  of  1794,  ch. 
50.  under  the  express  instruc- 
tion of  the  president,  must  aver 
that  the, naval  or  military  force 
of  the  United  IStates  was  em- 
ployed for  that  purpose,  and  that 
the  seizor  belonged  to  the  force 
io  employ  d.    td,  331 

0.  To  trwmss  for  taking  and  detain- 
ing, and  converting  property,  it 
is  sufficient  to  plead  a  justifica- 


tion of  the  taking  and  detention  ; 
and  if  the  plaintifif  relies  on  the 
conversion,  he  should  reply  it  by 


way    of   new    assignment. 


8^6 


6i  A  plea  alleging  a  seizure  Jpr 
a  forfeiture  as  a  justification* 
should  not  only  state  the  facts  re- 
lied on  to  establish  the  foifeiture, 
but  aver  that  the  property  there- 
by became,  and  was  actually,  for- 
feited, and  was  seized  as  forfeited. 
U.  3S7 

PRACTICE, 

1.  Informal  and  imperfect  proceed- 
ings in  the  district  court,  cor- 
rected and  explained  in  the  cir^ 
cuit  court.       The  Friemd$rJutft^ 

14.  45 

2.  A  bill  of  lading,  consigninc  the 
goods  to  a  neutral,  though  unac- 
companied by  an  invoice  or  let- 
ter of  advice,  is  sufficient  evi- 
dence to  lay  a  foundation  for  the 
introduction  of  farther  proof. 
y.  48 

3.  Spoliation  of  papers,  by  the  ene- 
llfy  mai(ter,  will  not  preclude  a 
neutral  claimant  from  farther 
proof,     li.  48 

4.  Prize  practice  of  France  as  to 
farther  proof.     Notb,  •  49 

6.  Decree  in  an  instance  cause 
affirmed  with  damages,  at  the 
rate  of  6  per  centum  per  an- 
num, on  the  amount  of  ihe  ap- 
praised value  of  the  cargo,  (the 
name  having  been  delivered  to 
the  claimant  on  baiL)  including 
intciest  from  the  date  of  the  de- 
cree of  condemnation  in  the  dis- 
trict court.     TheDiaiut^  58 

6.  A  witness  offered  to  be  examined 
vava  iKJce,  in  open  court,  in  an 
inst&nce  cause,  ordered  to  be 
examined  out  of  court.  The 
Samvelf  77 

7.  Decree  of  restitution  affirmed  in 
this  court,  with  a  certificate  of 
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nttsonablo  cause  of  seizure,  in 
ftn  instance  cause,  on  fartlier 
proof.   The  San  Pedro,  78  12 

0.  An  agreement  of  the  parties  en- 
tered on  the  transcript*  stilting 
the  amount  of  damages  to  be  ad- 
judged to  one  of  the  parties  upon 
several  alternatives,  (the  verdict 
stating  no  alternative,)  not  ic-  13, 
garded  by  this  court  as  a  part  of 
the  record  brought  up  by  tlic 
writ  of  error  ;  but  a  remre  dt  no- 
vo awarded  to  have  the  dauMiges 
assessed  by  a  jury  in  the  court  14 
below.         Lanvnt    v.    Barker, 

147 

9,  A  conveyance  by  a  plaintiff's  les- 
sor durini;  the  pendency  of  an  ac- 
tion of  tjectnient,  can  only  ope- 
rate upon  his  reversionary  inte- 
rest, and  caimot  extinguish  the 
prior  lease.  If  the  lease  expire 
during  the  pendency  of  a  suit,  the 
plaintiff  citnnot  recover  his  term  15. 
at  law,  without  haviug  it  en- 
larged by  the  court,  and  can 
proceed  only  for  aritecpdmt  da- 
mages.    Robinson  v.    Campbill, 

2r2.3i!f3  10 

10.  Note  on  the  effect  of  an  outstand- 
ing title  in  a  third  person,  in  eject- 
ment   Note  a,  2*24 

11.  Lil)el  for  a  forfeiture  of  goods 
imported  into  the  United   States,  17. 
and  alleged  to  have  been  eiporied 

jFrtfM  Bordeaux,  in  France,  and 
invoiced  at  a  less  sum  than  the 
actual  cost,  at  the  phuie  of  txpor- 
iation^  contrary  to  the  6Glh  sec- 
tion of  the  collection  law,  ch. 
12(3.  It  appearcci  that  the  goods  1 8. 
were  originally  shipped  from 
Liverpool,  and  were  landed  at 
Bordeaux.  Kestitution  decreed 
upon  the  evidence  as  to  the  cost 
of  the  goods  at  Bordeaux  ;  the 
form  of  the  libel  excludina  all 
inquiry  as  to  their  cost  at  lAver- 
pool,  the  place  where  they  were 
originally  shipped,  and  as  to  con- 


tinuity of  voyage.  T%e  United 
States  Y.  150  Crates,  2d2 

Wheie  a  neutral  ship  owner  lends 
his  name  to  cover  a  fraud  with 
regard  to  the  cargo,  this  circum- 
stance will  subject  tlie  ship  to 
condemnation.        The    Foriuna 

It  is  n  relaxation  of  the  rules  of 
the  prize  court,  to  allow  time  for 
farther  proof,  in  a  cnse  where 
there  has  beei>  a  concealment  of 
material  papers.  Id.  245 

.  This  court  has  no  jurisdiction' 
under  the  26th  section  of  the  ju*- 
diciary  act  of  l789,ch.  30.  unless 
the  judgment  or  decree  of  the 
state  court  be  a  final  judgment 
or  decree.  A  judgment,  revers- 
ing that  uf  an  inferior  court,  and 
awarding  a  renire  facias  dt  novo, 
is  not  a  linal  judgment.  Hotisfon 
V.  Moore,  433 

The  captors  are  competent  wit- 
nesses upon  an  order  for  farther 
proof,  where  the  benefit  of  it  is 
extended  to  both  parties.  The 
Anne,  4S5. 444 

The  captors  are  always  compe« 
tent  witnesses,  as  to  the  circum- 
stances of  the  capture,  whether  it 
be  joint,  coilui-Mve,  or  within  neu- 
tral territory.  Id.  444 
Irreirularities  on  the  part  of  the 
captors,  originating  from  mere 
mistake,  or  negligence,  which 
^'ork  no  irreparable  mischief,  and 
are  consistent  witb  good  faith, 
will  not  forfeit  their  right  of 
prize.  Id,  448 
Under  the  6th  section  of  the  pa- 
tent lav.'  of  I7P3,  ch.  li.6.  the 
defendant  pleaded  the  general 
issue,  and  gave  notice  that'  he 
would  prove  at  the  trial,  that  the 
machine  for  the  use  of  which, 
without  license,  the  suit  was 
brought,  had  been  used  previous 
to  the  alleged  invention  of  the 
plaintiff,  in  several  places  which 
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Were  specified  m  the  notice,  or 
in  some  of  tbem,  *«  and  also,  at 
sundry  other  places  in  Pennsyi- 
Tauia,  Mnr}]and,  and  el>e where 
in  the  United  Suies."  The  de- 
fendant, having  given  evidence 
as  to  some  of  the  places  specifi- 
ed, offered  evidence  as  to  others 
not  specified.  Held,  tliat  this 
evidence  was  admissibtiB  :  but  3. 
that  the  powers  of  the  court,  in 
such  a  case,4ire  sufficient  to  pre-, 
vent,  and  will  be  exercised  to 
prevent,  the  patentee  from  being 
injured  by  surprise.  Evans  v.  Ea- 
iofif  454. 503 

19.  Testimony  on  the  part  of  the 
plair/tiff*,  that  the  persons,  of  4. 
whose  prior  use  of  the  machine 
the  defendant  had  given  evi-  5. 
dence,  had  paid  the  plaintiff 
for  licences  to  use  the  machine, 
ought  not  tp  be  absolutely  re-, 
jected,  though  entitled  to  very 
little  weight     Id.  505 

30.  The  circuit  courts  have  no  pow- 
er to  set  aside  their  decrees  in   6. 
equity  on  motion,  after  the  term 
at  which  they  are  rendered.    Ca- 
meron V.  RtRoherU^  591 

See  JuxisDicTioy .  7 . 

PRESIDENT. 

See  Admikaltt.  13.  8 

PRIZE. 

1.  A  bill  of  lading  consigning  tlie  9. 
goods  to  a  neutral,  but  unr.ccom- 
pauied  by  an  invoice  or  letter  of 
advice,  is  not  sufficient  evidence  10. 
to  entitle  the  claimant  to  restitu- 
tion ;  but  is  sufficient  to  lay  a 
foundation  for  the  introduction  of 
fai  ther  proof.     TAe  Fritndschaft 

14.  48 

2.  The  fact  of  invoices  and  letters  of 
advice  not  being  found  on  board,  1 1 . 


may  induce  a  sueptcton  th^t  pt« 
pers  have  been  spoliated.  But 
even  if  it  were  proved  that  ao 
enemy  master,  carrying  t  cafgo 
chiefly  hostile,  had  thrown  pa- 
pers overboard,  a  neutral  claim- 
ant, to  whom  no  fraud  is  imputa- 
ble, is  not  thereby  precluded  from 
farther  proof.  Id  48 

A  blockade  does  not,  according 
to  modern  usage,  extend  to  a  neu- 
tral vessel  found  in  port,  nor 
prevent  her  coming  out  with  the 
cargo'  which  was  on  board  when 
the  blockade  was  instituted. 
Olivera  v.    The   Union  Aie.  Co. 

194 
Cases  on  the  subject  of  licences 
collected.  IVote  a,  207 

A  question  of  proprietary  interest 
and  concealment  of  papers.  Far- 
ther proof  ordereci,  open  to  both 
parties.  On  the  production  of 
farther  proof  by  the  claimant, 
condemnation  pronounced.  Tht 
Fortuna^  237 

Where  a  neutral  ship  owner  lends 
his  name  to  cover  a  frau^  with 
regard  to  the  car^^o,. this  circum- 
stance will  subject  the  ship  to 
condemnation.  Id.  246 

Relaxation  oC  the  riiles  of  the 
court  in  allowing  farther  prbof  in 
a  case  of  concealment  of  papers. 
Id.  246 

A  neytral  cargo  found  on  boani 
sn  armed  enemy's  vessel  is  not 
liable  to  condemnation  as  prize 
of  war.  The^falantOj  409.416 
A  qup!<tion  of  proprietai^  inte- 
rest- Farther  proof  01  de I  ed.    Id. 

409 
It  is  not  competent  for  a 'neutral 
const//,  without  the  special  au- 
thority of -liis  government,  to  in- 
terpose a  claim  on  account  of  the 
violation  of  the  territorial  juris- 
diction of  his  countrr.  The 
Anne,  435.  446 

Quaref  Whether  such  a  claim  can 
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be  interposed,  oven  liy  a  public 
minisier,  utthout  the  sanction  of 
the  {roveriiment  in  whose  tribu- 
nals the  cause   is  pending  ?   Id. 

446 

12.  A  capture  made  within  ncutrai 
territory  is,  as  between  the  bel- 
lijferents,  riglitful  ;  and  its  validi- 
ty can  only  be  questioned  by  the 
neutral  state.  Id.  447 

18.  Jfthe  captured  ship  commence 
hostilities  upon  the  caplor  with- 
in neutral  territ<jry«  she  forfeits 
the  neutral  protection,  and  the 
capture  is  not  an  injury  for  which 
redress  can  besought  from  the 
neutral  sovereign.     Id.        44if 

14.  The  district  courts  of  the  United 
States  hav«  juris<liction  of  ques- 
tions of  prize,  and  its  incidents, 
independent  of  the  special  pro- 
visions of  tiie  |>rize  act  of  the 
S6ih  June,  181$,  ch.  430. 
(CVII.)     The    Amiahlt  Nancy, 

616 

15.  On  an  illegal  seizure,  theoriginal 
wrong  doers  may  be  made  re- 
sponsible beyond  the  loss  actually 
siistitned,  in  a  case  of  grose  and 
wanton  outrage.;  but  the  owners 
of  the  privateer,  who  are  only 
construsively  liable,  are  not 
bound  to  the  rxtent  of  vindictive 
danias«es.      /J.  568 

1€.  An  item  for  loss  by  deterioration 
of  tlie  cargo,  not  occasioned  by 
the  improper  conduct  of  the  cnp- 
tors — rejected.     Id.  559 

17.  The  pn»bable  or  possible  profits 
of  an  unfinished  voyaf;e  aflbrd  no 
rule  to  estimate  the  damages  in 
a  case  of  marine  trespass.     Id. 

18.  The  prime  coi*t  or  value  of  the 

property  lost,  nnd,  in  case  of  in- 
jury, the  diminution  in  value  by 
reason  of  the  injury,  with  inte- 
rest thereon  aOoTds  tie  true 
mea^uic  for  estimaiing  damages 
in  such  a  case.    Id,  660 


An  item  for  the  Mmsom  of  the 
vessel  and  cargo,  which  had  been 
subsequently  seized  by _  a nother 
belligerent,  as  alleged  for  want 
of  papers,  (  of  which  the  vessel 
had  been  deprived  by  the  first 
captors,  rejected  under  ihe  par- 
ticular circumstaneesof  the  case^ 
Id.  561 

Set  DosfficiL. 

LiCSKSE. 
PlIACT. 

Practice,.!,  8,3,  Af.  lS,J3f  I69. 
16,17. 

Salvaob. 


SALE. 

] .  In  an  action  by  the  vendee  for  s 
breach  of  the  contract  of  tale  by 
the  vendor  in  not  delivering  the 
article,  the  measure  of  damages 
is  the  price  of  the  article  at  the 
time  of  the  breach  of  the  con^ 
tract,  and  not  at  any  subsequent 
period.     Shepherd  v.   Huw^ian, 

800 

3.  Qiiere,  How  far  tliis  rule  applies 
to  a  case  where  advances  of  mo- 
ney have  been  made  by  the  pur* 
chaser  under  the  contract  ?    Id, 

800 

3t  On«>  citizen,  of  the  United  States 
hns  no  right  to  purchase  of,  or 
sell  to,  another,  a  license  or  pass 
from  the  public '  enemv^  to  be 
used  on  boahl  an  American  ves« 
sel.     PaUon  v.  Niehohan,      804 

SALVAGE. 
I   An  American  vessel  wss  captured 
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by  the  enemy,  and  aAer  condein- 
nation  and  sale  to  a  S!!l)ject  of 
the  enemy,  waa  recaptured  T>y 
an  Americjin  privateer — Held* 
that  the  original  owner  was  not 
entitled  to  restitution  on  payment 
of  salvage,  under  the  snivnge 
act  of  the  Sd  Maivh,  1800,  ch. 
14.  and  the  prize  net  of  2Gth 
June,  1812,  ch.  107.  The  Slav JS 
ft'  By  the  general  maritime  law,  a 
sentence  of  condemnation  com- 
pletely eximguishes  the  title  of 
the  original  proprietor.  id,  86 
d.  The  British  salvage  acfs  reservo 
the  ju$  pasflitninii  as  to  vessels  of 
Britisl^  subjects,  even  after  con- 
deraniflion,  unless  they  have 
been  aAer  capture  set  forth  as 
ships  of  war.    Id,  88 

4.  The  statute  oftim  'ISd  George. 
III.  ch.  160.  sec.  39.  has  no 
latther  altered  the  previous  Bri- 
tish law,  than  to  fix  the  salvage 
at  uniform  stipulated  rates,  in- 
stead of  leaving  it  to  depend  upon 
the  length  of  time  th«  recap- 
tured ship  was  in  the  hands  of 
the  enemy.     Id.  88 

5.  Neither  of  the  British  sUitutes 
extend  to  neutral  property.     Id. 

88 

6.  The' 5th  section  of  the -prize  act 
or  1812.  ch.  107.  does  not  rer- 
peal  any  of  the  provisions  of  the 
salvage  net  of  the  3(1  March, 
1800,  eh.  14.  but  is  merely  af- 
firmative of  the  pre-existing  law 
Id.  89 

7.  By  our  law  the  rule  of  reciproci- 
ty prevails  upon  tlie  reaipture  cf 
of  the   pn)perty  of  friends.     Id. 

01 

8.  Note  on  the  laws  of  the  different 
maritimec  ountries  of  Europe  as 
to  recnpf lira's  and  salvage,  Note 
a,  93 

9.  Law  oi  Great  Britain.     Id,     94 

10.  Law  of  France.     Id,  ii5 

11.  Law  of  Spain,  Portugal,  and 
Holland.     Id,  97 


12.  Law  of  Denmark  and  Swed^ir^ 

Id.  9s 

IS.  Recaptures  from  pirates.  H.  QS^ 

SPECIFin  PERFORM AN€  E 

See  CllANCERT,  1. 

STATUTES  OF  TENNESSEE^ 

1.  By  the  compact  of  1802,  settlio^ 
the  boundary  line  between    Vir* 
ginia.  and    Tennessee,  and  the 
laws  made  in  pursuance  thereof^ 
it  is  declared  that  all  claims  and 
titles  to  lands  derived  from  Viiv . 
giniji,  or  North  Carolina,  or  Ten- 
nessce,  which   have  fi^llen  Into 
the  respective  states,    shall  ro-^ 
main  as  secure   to  the  owners 
thereof,  as  if  derived  from   the 
government  within   whose  bouA- 
dary  they  have  fallen,    and  shell 
not  he  prejudiced  or  affected  tyf 
the     establishment  of  the  l»iie» 
Wheie  the  titles    both  of    the 
plaintiff  and  defendant  in  eject- 
ment were  derived   under  grant 
from  Virginia,    to  land«    which 
fell  within  the  limits  of  Tennes- 
see, it  was  held  that  a  prior  set- 
tlement    right     thereto,     which 
would,  in  equity^  give  the  party 
a  title,   could  not  be  asserted  at 
a  sufficient  title  in  an  action  of 
ejectment  brought  in  the  circuit 
court  of  Tennessee.  Rohinson  ▼. 
CampbeU,  tlS 

2.  Although  the  state  courts  of  Ten- 
ne>see  have  decided,  that'  under 
their  statutrts,  (<ieclaring  an  elder 
grant  founded  on  a  jjmic/r  entry 
to  be  void.)  a  junior  patent 
founded  on  a  prior  entry  shall 
prevail  at  taw  against  a  senior 
patent  founded  on  a  junior  en- 
try ;  this  doctrine  has  never  been 
extended  t>eyond  ca.«e8  within 
the  express  purview  of  the  sta- 
tute of  'i'ennes5ee,  and  could 
not  apply   to    titles  derivinj'  all 
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their  Talidity  from  the  laws  of 
Virginia,  and  confirmed  by  the 
compact  between  the  two  states. 
Id,  21^2 

9.  'the  general  rule  is,  that  reme- 
dies in  respect  to  reai  property 
are  to  be  pursued  according  to 
the  lex  loci  rei  $ita.  The  sta- 
tutes of  the  two  states  are  to  be 
construed  as  giving  the  same  va- 
lidity and  efiect  to  the  titles  in 
the  disputed  territory  as  they 
had,  or  would  have,  in  the 
state  by  which  they  were  grant- 
ed, leaving  the  remedies  to  en- 
force such  titles  to  be  regulated 
by  the  lex  fori.     /i.  219 

4.  In  the  above  case,  it  was  held 
that  the  statute  of  limitations  of 
Tennessee  was  not  a  good  bar  to 
the  aotion,  there  being  no  proo  f 
that  the  lands  in  controversy 
were  always  within  the  original 
limits. of  Tennessee*  and  the  sta* 
tute  could  not  begin  to  run  until 
it  was  ascertained  by  the  compact 
of  1802  that  tho  land  feM  within 
the  jurisdictional  limits  of  Ten- 
nessee.   Id.  S'M 

OF  NORTH  CAROLINA. 

i .  The  state  of  North-Carolina,  by 
her  act  of  cession  of  the  western 
lands,  of  1786.  ch.  3.  recited  iu 
the  act  of  Congress  o(  1790,  ch. 
33.  accepting  that  cession,  and  by 
her  act  of  1 803,  ch.  3.  ceding  to 
Tennessee  the  right  to  issue 
grants,  has  parted  with  her  right 
to  issue  grants  fr)r  lands  within 
the  state  of  Tennessee,  upon  en- 
tries made  before  the  cession. 
Burton  V.  WilHam»,  0^20 

3.  But  it  seems  that  the  holder  of 
such  a  grant  rnay  resort  to  the 
equity  jurbdiction  of  the  United 
States*  CO jrts  for  relief.  Id.  $40 

9.  Under  the  cession  act  of  North 
Carolina  of  1789,  ch.  3.  ratified 
by  the  act  of  Congress  of  1790 


ch.  33.  the  United  SUtes  held 
the  domain  of  the  yacant  lands  in 
Tennessee,  uhject  to  the  right 
which  Nertb  Carolina  retained 
of. perfecting  the  inchoate  titles 
created  under  her  laws.    Id.  536 

4.  The  act  of  North  Carolina  of 
1803,ch.  3.  grante  to  Tennessee 
irrevocably,  the  power  of  per- 
fecting titles  to  land  reserved  to 
North  Carolina  by  the  cession 
act, and  is  assented  to  by  con*- 
gres?,  in  their  act  of  1806,  ch. 
31.     Id.  536 

6.  The  act  of  congress  of  1806,  ch. 
3 1 .  does  not  violate  the  ccseioii 
act.     Id.  558 

OF  GEORGIA. 

The  terms  ««beyond  seas,"  in  the 
proviso  or  saving  clause  of  the 
statute  of  limitations  of  Gdbrgia, 
of  1767,  are  equivalent  to  triM. 
oui  the  Hmits  of  Ike  stale  ;  and  a 
party  who  is  without  tlioso  lim- 
its is  entitled  to  the  benefit  of 
the  exception.  Murray  v.  Ba- 
fer,  j41 

OF  VIRGINIA 


See  Local  law,  %  3. 

T 

TRADE  WITH  THE  ENEMr. 

See  License,  2 

TREATY. 

I .  C.  C,  born  in  the  colony  of  New- 
York,  wont  to  England  in  \7^$ 
where  he  resided  until  his  de- 
cease ;  and  being  seized  of  lands 
in  New- York,  he,  on  tfifeSOtb 
N  vember,  1776,  in  England, 
devised  the  same  to  the  defend- 
antyand  E.  C.  as  tenants  in  com 
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mon,  tnd  died  lo  netted  on  the 
lOCli  Deeember,  17/0^  Tbede- 
fimdanl,  and  £.  C,  ha?ing  en- 
tered^and  becoming  ^ponessed 
E.  C.»  on  the  Sd  Pecember, 
n9]»borgainedand  sold  lotb^ 
defendant  all  bis  interest.  The 
defendant  and  E.  C.  were  both 
bonk  in  England  long  kiefore  the 
re?olution.  On  the  ^d  March, 
1791,  the  legislature  of  New- 
York  ^isssed  an  act  to  enable  the 
defendant  IP  purchase  lamis,  and 
to  bold  all  other  lands  which  he 
might  then  be  entitled  to  within 
the  slatey  bj  porohcs^  or  des- 
^HDtft  in  M  sioiple«  and  to  sell 


^and  dispose  of  the  same  in  the 
same  nr.onner  ss  any  naturaf  bom 
citizen  mi<*htdo.  The  defend- 
ant, at  the  lime  of  tho  action 
brought,  still  continned  to  be  a 
British  suliject.  Held,  that  his 
wss  enttiled,  under  the  9ih  sec* 
tion  of  the  treaty  of.  I7P4,  be- 
tween the  United  States  snd 
GreMt  Britain,  to  held  the  lands 
so  de?ist*dto  him  by  G.  C.  and 
transfcired  to  him  by  £.  C, 
Jmcktm^  ex  dem.  The'  PeopUt^ 
iVsiD.  York\  V,  Gierke,  1 

See  AuEir.. 


